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Samuel  D.  Geary  et  al. 

^*  9      171 

John  Hennessy.  JUSl 

1.    Mechanic's  lten. — A  contract  made  with  the  husband,  for  the  erec- 
tion of  buildings  upon  land  belonging  to  his  wife,  will  not  subject  the  land 
of  the  latter  to  a  lien  unless  the  husband  was  acting  as  the  agent  of  his  wife, 
or  she  has  done  some  act  by  which  she  is  estopped  from  asserting  her  rights. 
L  ^  2.    Estoppel. — The  mere  fact  that  such  a  contract  was  made  in  the  pres- 

^  ence  and  hearing  of  the  wife,  and  the  improvements  were  made  under  her 

daily  inspection,  will  not  make  her  liable  upon  a  contract  made  with  another 
who  was  not  her  agent. 

Ebror  to  the  Circuit  Court  of  Coles  county;  the  Hon.  C.  B. 
Smith,  Judge,  presiding.     Opinion  Hied  June  21,  1881. 

Messrs.  Craig  &  Craig,  for  plaintiiffs  in  error;  that  no  lien 
was  created,  cited  Rev.  Stat.  Chap.  82,  311;  Wendt  v.  Martin, 
89  III.  140;  Anderson  v.  Armstead,  69  111.  452;  Fanneryv. 
Kohrmayer,  46  Conn.  558;  Gilmure  v.  Disbrow,  45  Conn.  564; 
Laner  v.  Bandon,  43  Wis.  556. 

Mr.  Charles  Bennett  and  Mr.  T.  L.  McGrath,  for  defend- 
ant in  error;  contending  that  the  wife,  having  knowledge  of 
the  contract  and  the  improvements  made,  is  estopped  by  her  own 
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acts,  cited  Schwartz  v.  Saunders,  46  III.  18;  Iliggiiis  v.  Fergu- 
son, 14  111.  269;  Donaldson  v.  Holmes,  23  111.  85;  Anderson 
V.  Arujstead,  69  111;  452. 

HiOBEE,  P.  J.  A  petition  was  filed  in  the  conrt  below  by 
Ilennessy  against  the  Gearys,  to  enforce  a  mechanic's  lien 
against  the  land  of  Mary  Geary,  wife  of  Samuel  D.  Geary,  for 
work  and  labor  in  altering  and  repairing  a  house. 

On  the  hearing,  a  decree  was  rendered  in  favor  of  defendant 
in  error  according  to  the  prayer  of  the  bill,  and  plaintiifs  in  er- 
ror bring  the  record  to  this  court  for  review. 

The  work  was  done  under  a  written  contract  executed  by 
Samuel  D.  Geary  and  defendant  in  error. 

This  contract  does  not  purport  to  be  executed  for  or  on  be- 
half of  Mrs.  Geary,  nor  is  any  reference  made  to  her  or  her  land 
in  it. 

By  the  agreement  defendant  in  error  is  to  do  the  work  and 
Samuel  D.  Geary  is  to  pay  him  the  price  agreed  upon  for  his 
labor  and  materials. 

The  bill  avers  that  "the  contract  was  made  in  the  presence 
of  Mary  Geary,  with  her  knowledge  and  acquiescence,  she  being 
the  owner  in  fee-simple  of  the  real  estate  upon  which  said  im- 
provements were  to  be  made,"  and  the  decree  finds  tliese  facts 
as  a11e&i:ed. 

The  land  was  the  property  of  the  wife,  and  there  is  no  pre- 
tense, either  in  the  bill  or  proof,  that  the  husband  claimed  to 
have  any  interest  in  it,  or  that  defendant^  in  error  supposed 
or  thought  he  had.  Nor  did  the  husband  claim  to  act  as  the 
agent  of  his  wife,  or  attempt  in  any  manner  to  bind  her  by  the 
contract. 

Not  a  word  seems  to  have  been  spoken  by  the  wife,  but  her 
land  is  sought  to  be  subjected  to  the  lien  solely  because  the  con- 
tract was  made  in  her  presence,  without  objection  by  her.  This 
fact  alone  is  not  suflicient  to  charge  her  land.  Fannery  v.  Rohr- 
mayer,  46  Conn.  558;  Gilmore  v.  Disbrow,  45  Conn.  564. 

The  mere  fact  that  the  improvements  were  made  under  her 
daily  inspection,  with  her  knowledge  and  consent,  will  not 
make  her  land  liable  where  the  work  is  done  under  a  written  con- 
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tract  with  a  third  person.    Laner  et  al.  v.  Bandon,  43  WiB.  556. 

The  husband  as  well  as  a  stranger  may  in  good  faith  make 
improvements  on  his  wife's  land  in  the  nature  of  a  gift  to  her, 
and  she  will  not  in  such  cases  be  bound  for  the  payment  of 
what  they  cost.  Anderson  v.  Armstead,  69  111.  450.  Or  he 
may  make  them  in  discharge  of  an  indebtedness  to  her. 

The  statute  requires  the  contract  to  be  with  the  ownerof  the 
land.  Here  the  owner  made  no  contract,  and  she  cannot  be  held 
liable  for  the  contract  of  another  not  her  agent,  unless  she  has 
done  some  act  by  which  she  has  estopped  herself  fiom  relying 
upon  her  rights,  and  such  estoppel  must  be  averred  in  the  bill 
and  supported  by  the  proof.  Wilson  et  al,  v.  Schick,  5  Brad- 
well,  572. 

No  false  or  fraudulent  representations  were  made  by  the  wife 
or  by  the  husband  in  her  presence. 

Defendant  in  error  does  not  claim  that  the  debt  was  contract- 
ed in  the  belief  that  the  husband  was  the  ownerof  the  land,  nor 
does  he  pretend  tliat  he  was  in  any  manner  misled  or  deceived. 

On  the  contrary,  he  must  have  known  that  the  land  did  not 
belong  to  the  husband,  and  yet  he  entered  into  a  written  con- 
tract with  him  to  do  the  work  without  requiring  his  wife  to  join 
in  the  same,  and  the  only  reasonable  presumption  is  that  he  in- 
tended to  give  credit  to  the  husband  alone  and  to  look  to  him 
for  his  pay. 

Under  such  circumstances  we  think  the  wife's  land  is  not 
liable  for  her  husband's  debt. 
Decree  reversed  and  cause  remanded. 

Heverscd. . 


Samuel  Garvey 

V. 

Frank  M.  Scott. 


1.  Batlment-^Deuvert  to  agent  of  bailor. — Where  the  bailee  of 
yniperiy  delivered  it  to  the  agent  of  the  bailor,  acting  under  inBtructiom 
from  his  pxindpal,  and  the  agent  paid  the  bailee  his  charges  for  keeping  the 
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property,  it  is  a  good  delivery,  and  the  bailee  is  discharged  from  any  further 
liability  in  respect  of  such  property. 

2.  Agency — What  will  create. — Appellee  having  left  a  horse  in 
charge  of  appellant,  asked  one  H.  if  he  would  take  the  hoi-se  from  appellant 
and  sell  it  for  him  if  he  (appellee)  wrote  him  to  do  so,  and  was  told  by  H. 
that  he  would.  He  afterwards  wrote  H.  to  sell  the  horae,  which  was  done. 
lleldf  a  complete  contract  of  agency. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding.  Opinion  filed  June  21, 
1881. 

Messrs.  Sterling  &  Grout,  for  appellant;  that  the  receipt  and 
retention  by  the  principal  of  the  proceeds  of  a  sale  made  by  one 
claiming  to  act  as  agent  with  full  knowledge  rf  the  facts,  is  a 
ratification,  cited  T.  W.  &  W.  R.  R  Co.  v.  Prince,  50  111.  26; 
T.  W.  &  W.  R.  R.  Co.  V.  Rodrigues,  47  111.  1S8;  Darst  v.  Gale, 
83  111.  136;  Williams  v.  Butler,  35  111.  544;  Morris  v.  Tillson, 
18  111.  607. 

Where  the  verdict  is  unsupported  by  the  evidence,  a  new  trial 
should  be  granted:  Belden  v.  Innes,  84  111.  78;  Lowrey  v. 
Orr,  1  Gilm.  70;  Scott  v.  Blumb,  2  Glim.  595;  Keaggy  v.  Ilite, 
12  111.  99;  Baker  v.  Prichett,  16  111.  66;  South  worth  v.  Hoag, 
42  111.  446;  Clement  v.  Bushway,  25  111.  200;  C.  &  G.  E.  R. 
R.  Co.  V.  Fox,  41  III.  106;  Ragor  v.  Kendall,  70  111.  95;  Kuh- 
ren  v.  Griesbauni,  59  111.  48;  Schwartz  v.  Lanimers,  63  111.  500; 
Knott  V.  Skinner,  63  III.  239;  Hibbard  v.  Molloy,  63  111.  471; 
Schwab  V.  Gingerick,  13  111.  697;  Puterbaugh  v.  Crittenden, 
55  111.  485;  Waggeman  v.  Lombard,  56  111.  42;  C.  &  A.  R.  R. 
Co.  V.  Purvincs,  58  111.  38;  Smith  v.  Slocum,  62  111.  354. 

Instructions  not  based  on  evidence  are  erroneous:  I.  &  St.  L. 
R.  R.  Co.  V.  Miller,  71  111.  463;  Frame  v.  Badger,  79  III.  441; 
Trustees  v.  McCormick,  41  111.  323;  C.  B.  &  Q.  R.  R.  Co.  v. 
George,  19  111.  510;  Hosley  v.  Brooks,  20  111.  115;  Leake  v. 
Brown,  43  111.  372;  Frantz  v.  Rose,  48  111.  68;  Murphy  v. 
The  People,  37  111.  447. 

Instructions  giving  undue  prominence  to  certain  testimony 
are  erroneous:  Calef  v.  Thomas,  81  111.  478;  Cushman  v.  Cos- 
well,  86  111.  62;  Evans  v.  George,  80  111.  51;  Ogden  v.  Kirby, 
79  111.  555;  Callaghan  v.  Myers,  89  111.  566;  111.  Linen  Co.  v. 
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Hough,  91  111.  63;  C.  B.  &  Q.  K  K.  Co.  v.  Griffin,  68X11.  499. 
Messrs.  Ohendoeff  &  Creighton,  for  appellee. 

HioBEE,  P.  J.  This  suit  was  commenced  by  appellee  to  re- 
cover from  appellant  the  value  of  a  horse. 

On  the  trial  a  judgment  was  rendered  against  appellant,  from 
iKrliich  he  appeals  to  this  court. 

In  March,  1878,  appellee  moved  from  Sangamon  county, 
Illinois,  to  Kansas,  and  not  being  able  to  take  the  horse  in 
controversy  with  him,  left  it  in  the  possession  of  appellant,  to 
be  kept  for  him  until  it  could  be  sent  out,  where  it  remained 
until  the  3rd  day  of  February,  1880,  when  appellant,  at  the 
request  of  one  Wm.  Hampton  (who  claimed  to  be  the  agent  of 
appellee),  sent  the  horse  to  a  public  sale  in  the  neighborhood, 
to  be  sold  on  the  terms  of  the  sale. 

At  the  same  time  Uampton,  acting  as  Scott's  agent,  settled 
with  appellant  the  amount  he  should  receive  for  keeping  the 
horse,  and  agreed  that  it  should  be  paid  out  of  the  proceeds  of 
the  sale— $34. 

The  horse  was  sold  on  the  terms  of  the  sale  (a  credit  of  elev- 
en months,  without  interest),  for  $44,  and  a  note  executed  to 
appellant  for  that  amount. 

The  balance,  $10,  was  paid  by  appellant  to  Hampton,  and  by 
him  sent  to  appellee  with  account  of  settlement  and  sale. 

Appellee  denies  the  authority  of  Hampton  to  receive  the  horse 
from  appellant  and  sell  him. 

A  careful  inspection  of  the  record  leaves  no  room  to  doubt 
the  agency  of  Hampton  in  the  premises.  It  is  not  only  testi- 
fied to  by  the  agent,  but  appellee  himself  testifies  that  just  be- 
fore the  sale  Hampton,  who  resided  in  Sangamon  county,  was 
at  bis  house  in  Kansas,  when  appellee  asked  him  if  he  would  take 
the  colt  at  Garvey's  and  sell  it  as  his  own,  if  he  (appellee)  wrote 
to  him  to  do  so. 

Hampton  replied  that  he  would,  and  soon  after  his  return  ap- 
pellee wrote  him  to  get  the  horse  and  sell  it. 

This  occurred  in  January,  1880,  and  on  the  3rd  of  February 
following  the  horse  was  sold.    Hampton  did  not  answer  this 
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letter  before  the  sale — it  required  no  answer — bat  immediately 
after  the  sale  he  wrote  appellee,  giving  him  an  account  of  the 
settlement  and  sale,  and  enclosing  him  $10,  the  balance  due  him 
after  deducting  the  $34,  paid  appellant  for  keeping  the  horse. 

Appellee  subsequently  expressed  dissatisfaction  at  the  price 
for  which  the  horse  was  sold,  and  returned  the  money  to  Hamp- 
ton. 

The  delivery  of  the  horse  to  the  auctioneer  by  appellant,  at 
the  request  of  the  agent  of  appellee,  as  effectually  discharged 
him  from  further  liability  as  if  he  had  delivered  it  to  the  owner 
in  person. 

If  the  horse  sold  for  less  than  its  value  it  was  no  fkult  of  ap- 
pellant. His  duty  to  appellee  terminated  upon  the  delivery  of 
the  property  to  one  authorized  to  receive  it. 

Appellant  by  the  settlement  received  only  thirty-five  cents 
per  week  for  keeping  the  horse,  and  no  complaint  is  made  that 
this  was  unreasonable.  He  had  a  lien  on  the  horse  and  a 
right  to  retain  the  possession  until  he  was  paid.  He  took  the 
sale-note  and  paid  the  balance  in  cash  to  appellee's  agent. 

We  see  nothing  in  the  cx)nduct  of  appellant  to  justify  any 

charge  of  fraud  or  unfair  dealing. 

The  Judgment  is  reversed. 

Eeversed. 


Augustus  E.  Hakmon  et  al. 

V. 

Septimus  Fisher. 


Trust  deed — Sale — Growing  crops. — Where  land  is  sold  nnder  the  '^ 
terms  of  a  trust  deed,  for  condition  broken,  the  purchaser  is  entitled  to  the  4 
crops  growing  upon  the  land  at  the  time  of  such  sale. 

Errob  to  the  Circuit  Court  of  Champaign  county;  the  Hon. 
O.  B.  Smith,  Judge,  presiding.     Opinion  tiled  June  21,  1881 

Mr.  J.  S.  Wolfs,  for  plaintiff  in  error;  that  the  crop  was  a 
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part  of  the  realty,  cited  1  Washburn  on  lieal  Property;  4;  ^Ves- 
cott  V.  Delano,  20  Wis.  674;  Austin  v.  Sawyer,  9  Cow.  39. 

And  piissed  by  deed  of  the  laud:  Talbot  v.  Hill,  68  111.  106; 
Powell  V.  Rich,  41  III.  466;  Smith  v.  Price,  39  111.  28;  Creel 
V.  Kirkham,  47  111.  344;  Gillett  v.  Balcom,  6  Barb.  307. 

The  crop  bec^)nies  part  of  the  security:  1  Ililliard  on  Mort- 
gages, 161;  Crews  v.  Pendleton,  1  Leigh,  297. 

A  foreclosure  carries  with  it  the  growing  crops:  Down- 
ward V.  Graff,  40  la.  597;  Shepherd  v.  Philbrick,  2  Denio,174; 
Sherman  v.  Willett,  42  K  Y.  146. 

The  mortgagee,  after  condition  broken,  is  entitled  to  posses- 
sion:    Harris  v.  Ilayne,  34  Vt.  220;  Pettingill  v.  Evans,  5  N, 

n.  54. 

And  mav  elect  to  consider  the  mortirairor  his  tenant:  Jack- 
son  V.  Warren,  32  111.  331. 


"o^o 


Mr.  J.  L.  Kay,  for  defendant  in  error;  that  the  title  of  the 
purchaser  on  foreclosure  is  not  complete  until  actual  posses- 
sion, and  until  then  he  has  no  right  to  the  crops,  cited  Hecht 
V.  Dittman,  13  Chicago  Legal  News,  127;  Shepherd  v.  Phil- 
brick,  2  Denio,  174;  M.  V.  &  W.  R.  R.  Co.  v.  IT.  S.  Ex.  Co. 
81  III.  534;  Moore  v.  Titman,  44  111.  367;  Fitchburg  Co.  v. 
Melven,  15  Mass.  268;  Clark  v.  Curtis,  1  Gratt.  289;  Hughes 
V.  Edwards,  9  Wheat.  489;  Syracuse  Bank  v.  Tallraan,  31  Barb. 
501;  Ladue  v.  Detroit  R.  R.  Co.  13  Mich.  380. 

IIiGBEK,  P.  J.  This  controversy  involves  the  title  to  a 
a  lot  of  corn  taken  by  Fisher  from  plaintiff  in  error  by  a  writ 
of  replevin.  A  judgment  was  rendered  in  favor  of  defendant 
ill  error,  in  the  court  below,  from  which  a  writ  of  error  is  pros- 
ecuted to  this  court. 

It  appears  from  the  record,  that  on  the  first  day  of  Februarv, 
1877,  Fisher  was  the  owner  of  a  tract  of  land,  and  in  posses- 
sion of  the  same,  upon  which  he  executed  a  deed  of  trust  of 
tliat  date  to  secure  a  debt  for  borrowed  money.  The  crop  of 
corn  in  controversy  was  planted  and  raised  by  him  on  said 
tract  of  land  in  the  year  1880.  Fisher  having  made  default  in 
the  payment  of  the  money  secured  by  the  trust  deed,  the 


/ 
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trustee  sold  and  conveyed  the  premises  to  Henry  E.  Bond,  on 
the  26th  day  of  August,  1880,  the  crop  of  corn  then  standintr 
and  growing  on  the  premises.  The  purchaser  recovered  pos- 
session of  the  land  in  an  action  of  forcible  detainer,  and  in  the 
following  October,  plaintiff  in  error  entered  under  Bond  and 
removed  the  crop  of  corn. 

The  deed  of  trust  created  a  lien  upon  the  growing  crops  as 
well  as  upon  the  land,  and  the  sale  and  deed  after  condition 
broken,  passed  the  title  to  the  purchaser  as  against  the  grantor. 
Until  condition  broken  the  mortgagor  in  possession  is  entitled  to 
the  growing  crops,  and  when  they  are  severed  has  an  absolute 
right  to  them  without  liability  to  account  for  them. 

But  when  the  land  is  sold  for  condition  broken  before  sever- 
ance, the  purchaser  is  entitled  to  the  growing  crops.  JRankin 
et  al.  V.  Kinsey,  7  Brad  well,  215;  Anderson  et  al.  v.  Strauss, 
Supreme  Court,  Jan'y  term,  1881.  No  valid  objection  appear- 
ing to  the  sale  by  the  trustee,  it  must  be  regarded  as  divesting 
Fisher  of  hij  title  to  the  corn  in  controversy  from  the  date  of 
the  deed,  and  appellants  having  possessed  themselves  of  it  un- 
der the  title  of  Bond,  their  possession  was  lawful,  and  the  court 
erred  in  rendering  judgment  against  them.  Judgment  re- 
versed and  cause  remanded. 

Keversed  and  remanded. 


Andrew  J.  Turner 

V. 

George  C.  Armstrong. 

1.  Attachment — ^Forthcoming  bond. — As  a  general  nile,  any  volun- 
tary obligation,  entered  into  for  a  valuable  consideration  by  parties  capable 
of  contracting,  is  valid  at  common  law,  unless  it  is  repugnant  to  the  statute 
or  contravenes  the  policy  of  the  law.  So,  an  instrument  in  this  form:  **  I  ac- 
knowledge myself  bound  to  A.J.  Turner  for  the  delivery  of  twenty-five  sacks 
of  wheat,  levied  on  as  the  property  of  John  D.  Adams  and  Robert  Jones,  by 
attachment,  if  so  ordered  by  the  court  on  the  16th  of  August,  1878, "  is 
good  as  a  forthcoming  bond. 

2.  Estoppel. — ^The  attachment  was  a  lien  upon  the  property  attached, 
and  vested  a  special  interest  therein  in  the  attaching  officer,  and  appellee  hav- 
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ing  received  the  property  from  him,  cannot  now  be  heard  to  deny  the  validity 
of  the  agreement  under  which  he  obtained  possession. 

3.  Co2fTiNUANCE  OP  CASE  DOES  NOT  AFFECT  BOND. — ^The  fact  that  the 
cause  was  continued  from  time  to  time,  and  return  of  the  property  was  not  in 
fact  ordered  by  the  court  until  October  18th,  does  not  relieve  appellee  from 
liability  on  his  undertaking. 

4.  Limit  OF  KECOVERT  WHEN  bond  sukd  by  attaching  officer. — In 
caae  of  a  forthcoming  bond  given  to  an  attaching  officer,  such  officer  when 
suing  upon  such  bond  is  entitled  to  recover  so  much  as  is  necessary  to  satisfy 
his  execution,  unless  the  property  was  worth  less  than  the  amount  due;  in 
which  case,  the  value  of  the  property  would  be  the  measure  of  damages. 

Ebror  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding.     Opinion  filed  J^ne  21,  1881. 

Messrs.  Barnes  &  Barnes  and  Mr.  Geo.  W.  Smith,  for  ap- 
pellant; that  the  lien  of  the  attachment  continued  notwith- 
standing the  bond  or  instrument  given  by  appellee,  cited  The 
People  V.  Cameron,  2  Gilm.  468;  Brush  v.  Squires,  24  111.  254; 
Ilagan  v.  Lucas,  10  Pet.  401. 

In  a  suit  upon  a  delivery  bond  the  obligor  cannot  deny  the 
title  to  the  property  to  be  in  the  attachment  debtor:  Purcell  v. 
Steele,  12  111.  401. 

Suit  may  be  brought  in  the  name  of  the  officer  to  whom  the 
bond  was  given,  or  in  that  ofthe  plain tifl:*  in  attachment:  Young 
V.  Campbell,  4  Gilm.  156;  Buckmaster  v.  Barnes,  3  Gilm.  1; 
Kev.  Stat.  1874,  Title  "  Attachment,"  §  18. 

Mr.  C.  Harry  Dummer,  for  appellee;  that  the  instrument 
in  question  is  not  a  forthcoming  bond,  cited  Kev.  Stat.  1877, 

148,  §  14. 

« 

IIioBRE,  P.  J.  This  suit  was  commenced  before  a  justice  of 
the  peace  on  tlie  following  agreement: 

"Angust4th,  1878. 

"  I  acknowledge  myself  lx)nnd  to  A.  J.  Turner,  for  the  deliv- 
ery of  twenty-five  sack^  of  wheat,  levied  on  as  the  property  of 
John  D.  Adams  and  Robert  Jones,  by  attachment,  if  so  or- 
dered by  the  court  on  the  16th  of  August,  1878. 

(Signed):  G.  C.  Armstrong." 
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After  a  trial  before  the  justice  the  cause  was  appealed  to  the 
circuit  court,  where  a  trial  was  had,  resulting  in  a  judgment 
in  favor  of  the  defendant,  from  which  the  plaintiff  below  ap- 
peals to  this  court. 

Appellant  was  a  constable,  and  as  such  had  in  his  hands, 
when  the  agreement  was  signed,  a  writ  of  attachment  in  favor 
of  Jones,  and  against  Adams,  returnable  on  the  16thday  of  Au- 
gust,  1878,  to  the  justice  who  had  issued  it. 

By  virtue  of  the  writ,  appellant  had  levied  upon  the  wheat 
described  in  the  agreement,  upon  the  premises  of  appellee. 

It  is  objected  that  this  is  not  such  a  forthcoming  bond  as  is 
required  by  the  statute,  and  that  it  is  for  that  reason  void. 
Rev.  Stat.  1880,  p.  149,  Sec  14. 

It  is  a  general  rule  that  any  voluntary  obligation  or  agree- 
ment entered  into  for  a  valuable  consideration  by  parties  capable 
of  contracting,  is  valid  at  common  law,  unless  it  is  repugnant 
to  the  statute,  or  contravenes  the  policy  of  the  law.  United 
States  V.  Linn,  15  Peters,  290;  Prichettet  al.  v.  The  People, 
1  Gilm.  625. 

The  agreement  was  voluntary,  upon  a  sufficient  consideration, 
by  parties  capable  of  contracting,  is  not  prohibited  by  statute, 
nor  is  it  inconsistent  with  the  common  law. 

The  attachment  in  the  hands  of  appellant  was  a  lien  upon 
the  property  and  vested  in  him  a  special  interest  therein,  and 
appellee  having  received  the  same  from  him  cannot  now  be  per- 
mitted to  deny  the  validity  of  the  agreement  under  which  he 
:)btained  the  possession. 

Appellee  also  insists  that  he  is  not  bound  by  the  agreement 
oecause  the  court  did  not  order  the  return  of  the  property  on 
the  16th  day  of  August,  the  return-day  of  the  writ. 

It  appears  that  the  cause  was  continued  by  the  justice  from 
time  to  time,  until  the  18th  day  of  October,  when  a  judgment 
was  rendered  against  appellee  for  $72.45,  and  costs  of  suit,  and 
an  execution  placed  in  the  hands  of  apjiellarvt  for  collection. 
Appellant  on  receiving  this  execution,  demanded  the  return  of 
the  wheat  from  appellee,  who  refused  to  comply  with  the  de- 
mand, saying  that  tlie  same  liad  been  sold  and  the  money  paid 
to  Adams. 
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The  object  of  the  agreement  was  to  secure  the  return  of  the 
property  when  it  should  be  needed  to  satisfy  any  judgment 
which  might  be  rendered  in  the  cause,  and  it  was  so  under- 
stood by  the  parties.  The  fact  that  the  judgment  was  rendered 
on  a  day  subsequent  to  the  day  named  in  the  agreement,  is 
wholly  unimportant.  Time  was  not  the  essence  of  the  con- 
tract, and  it  was  the  duty  of  appellee  to  return  the  property  on 
any  subsequent  day  when  the  officer  was  entitled  to  demand 
and  receive  it 

Appellant  not  being  the  general  owner  of  the  property  was 
entitled  to  recover  so  much  as  was  necessary  to  satisfy  his  exe- 
cution, unless  the  property  was  worth  less  than  the  amount 
due,  in  which  case  the  recovery  should  be  limited  to  the  value 
of  the  wheat  in  controversy. 

Judgment  reversed  and  cause  remanded. 

Reversed. 


James  Larison 

V. 

Celia  H.  Larison. 


1 .  Rtohts  of  harried  women. — ^By  the  statute  of  1861 ,  and  amendmentH, 
the  rights  of  the  wife  in  respect  to  her  separate  property,  were  entirely  chang- 
e  J.  The  disability  of  marriage  was  removed,  and  for  all  purposes  of  acquiring, 
managing  and  disposing  of  her  property,  contracting  or  being  contracted  with, 
she  became  2k  feme  sole.  She  acquired  a  legal  standing  in  courts  of  law  that 
she  did  not  before  possess. 

2.  Rbhedt  at  law. — ^The  remedy  for  an  injury  to  the  property  of  a  mar- 
ried woman  by  her  husband,  although  formerly  in  equity,  is  now  at  law,  and 
is  not  the  proper  subject  for  the  interference  of  a  court  of  equity,  unless  it  is 
neoessary  to  prevent  irreparable  ii^juiy. 

Error  to  the  Circuit  Court  of  McLean  countv:  the  Hon. 
Owen  T.  Beeves,  Judge,  presiding.  Opinion  ^led  June  21, 
1881. 

Messrs.  Tipton  &  Kyan,  for  plaintiff  in  error;  that  the  bill 
does  not  state  such  acts  of  interference  or  threats  of  irrep- 
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arable  injury  as  would  warrant  a  court  to  interfere  by  injunc- 
tion, cited  Barm  v.  Bragg,  70  111.  283;  HilHard  on  Injunctions, 
285;  Levis  V.  Ellis,  25Cal.  515;  Bronchetals  v.  Yerbo,  13  Cal. 
190;  Waldren  v.  Marsh,  5  Cal.  110;  Bolster  v.  Catterlin, 
117;  Hatcher  v.  Hamilton,  7  Ga.  49. 

Eelief  in  equity  will  not  be  granted  where  there  is  a  com- 
plete remedy  at  law:  Schleets'  App.  50  Pa.  St.  172;  Pfeltz  v. 
Pfeltz,  14  m.  376;  Levis  v.  Ellis,  25  Cal.  515;  Tomlinson  v. 
Rubia,  16  Col.  202. 

The  remedy  at  law  is  adequate  in  this  case:  Emerson  v.  Clay- 
ton, 32  111.  493. 

As  to  the  rights  of  married  women  at  common  law:  Jassoy 
V.  Delius,  65  111.  469;  Reeves  v.  Webster,  71  111.  307. 

And  as  they  are  changed  by  statute:  Patten  v.  Patten,  75 
111.  4i6;  Hogan  v.  Hogan,  89  111.  427;  Emmert  v.  Hay,  89 
111.  11;  Eramerson  v.  Clayton,  32  111.  493;  Beach  v.  Miller,  51 
111.206;  Chestnut  V.  Chestnut,  77  111.  346;  Johnson  v.  John- 
son, 72  111.  489;  Conkling  v.  Doul,  67  111.  355. 

As  to  what  consideration  is  not  sufficient  to  support  a  sale: 
2  Blackstone  Com.  446;  2  Kent's  Com.  468;  Benjamin  on  Sales, 
§  1;  Parsons  on  Contracts,  §  521;  Williamson  v.  Barry,  8  How. 
644. 

No  valuable  consideration  was  paid  by  the  wife  for  the  prop- 
ertv,  and  there  was  no  such  deliverv  as  would  make  a  o:ood 
gift  i7iter  vivos:  Carpenter  v.  Davis,  71  111.  395;  Little  v. 
Willets,  56  Barb.  125;  Pearson  v.  Pearson,  7  Johns.  Ch.  26; 
Noble  V.  Smith,  2  Johns.  62;  Granoriac  v.  Arden,  10  Johns. 
293;  Blanchard  v.  Williamson,  70  111.  647. 

Gifts  to  a  person  standing  in  a  confidential  relation  are  prima 
fade  void:   Todd  v.  Grove,  83  Md.  188. 

Such  contracts  cannot  be  supported  by  consideration  of  nat- 
ural love  and  affection:  Pennington  v.  Gittings,  2  Gill.  &  J. 
208;  Duvalle  v.  Wilson,  9  Barb.  487;  Kirkpatrick  v.  Taylor, 
43  111.  207. 

A  verbal  gift  of  a  chattel  to  a  person  already  in  possession 
does  not  pass  the  property:  Sharer  v.  Pitch,  4  Exch.  478;  Smith 
V.  Smith,  2  Str.  955;  Winter  v.  Winter,  4  L.  T.  639. 

Where  the  transaction  is  incomplete  and  there  is  no  consid- 
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eration,  the  court  will  not  complete  what  it  finds  incomplete: 
Wadhams  v.  Gaj,  73  111.  415;  Badglej  v.  Votrain,  68  111.  25; 
1  Story's  Eq.  Jur.  §  433;  Antrobus  v.  Smith,  12  Ves.  Jr.  39; 
Pennington  v.  Gittings,  2  Gill  &  J.,  208;  Taylor  y.  Staples,  8 
R  I.  170;  Grove  v.  Jeager,  90  111.  250. 

No  consideration  other  than  the  one  expressed  in  the  instru- 
ments can  be  shown:  1  Parsons  on  Contracts,  429;  Schermer- 
horn  V.  Vanderhajden,  1  Johns.  139;  Yeacock  v.  McCall,  Gil- 
pin, 329;  Emery  v.  Chase,  5  Greenl'f,  232;  Howes  v.  Barker, 
3  Johns.  506;  Mitchell  v.  Williamson,  6  Md.  210. 

Messrs.  EowELL  &  Hamilton,  for  defendant  in  error;  that 
the  statute  has  not  taken  away  the  remedy  in  equity,  but  only 
given  a  new  remedy,  cited  Labadie  v.  Hewitt,  85  111.  341;  Mc- 
Nab  v.  Heald,  41  111.  326. 

In  a  proper  case  equity  will  always  uphold  a  gift  from  hus- 
band to  wife:  Manning  v.  Eixford,  44  111.  125;  Gill  v.  Woods, 
51  111.  64. 

A  bill  of  sale  is  the  equivalent  of  actual  delivery,  and  passes 
title:  Craig  v.  Kruger,  22  111.  74;  Cains  v.  Morley,  2  Tenn. 

HiGB^  P.  J.  This  was  a  bill  in  equity  by  defendant  in  er- 
ror against  her  husband,  alleging  that  by  virtue  of  certain  con- 
tracts entered  into  between  them,  and  set  out  in  the  bill,  she 
had  become  the  owner  of  certain  property  in  Bloomington, 
known  as  "Tlie  Larison  Dray  Line."  By  the  arrangement  be- 
tween the  parties,  Mrs.  Larison  agreed  to  employ  her  husband 
so  Ions:  as  he  should  abstain  from  the  use  of  intoxicating 
liquors,  improper  intimacy  with  women,  and  pay  to  her  all  mon- 
eys coming  into  his  hands.  Upon  the  execution  of  this  agree- 
ment Mrs.  Larison  dismissed  a  law-suit  then  pending  against 
her  husband,  and  placed  him  in  the  possession  of  said  dray  line. 

The  bill  further  alleges  that  plaintiff  in  error  has  been  fre- 
quently intoxicated  and  unfit  to  take  charge  of  said  business; 
that  she  has,  on  such  occasions,  taken  charge  of  said  business, 
and  forbade  his  interference,  but  to  avoid  difficulty,  has,  when 
he  became  sober,  allowed  him  to  again  superintend  the  prop- 
erty; that  he  has  refused  to  turn  over  the  net  proceeds  of  the 
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property  to  her;  sold  some  of  the  property  and  replaced  it  in 
part  by  other  property  purchased  with  the  proceeds  of  the  busi- 
ness; that  she  has  finally  discharged  her  husband  and  is  now 
managing  and  operating  the  property  herself ;  that  her  hus- 
band continually  interferes  with  her  employes  in  said  business, 
declares  his  intention  to  continue  in  the  control  of  said  business, 
and  will  deprive  complainant  of  the  use  of  said  property  if  not 
restrained;  that  the  dray  line  business  is  such  that  unless  it 
is  constantly  attended  to  without  trouble  in  its  control  and 
management,  the  custom  and  good-will  will  be  destroyed,  and 
irreparable  injury  thereby  sustained  by  complainant,  and  prays 
for  an  injunction. 

Upon  filing  the  bill  a  temporar}'  injunction  was  granted  re- 
straining the  defendant  from  in  any  way  interfering  with  the 
management,  control  and  ownership  of  said  property. 

A  demurrer  was  filed  by  plaintiff  in  error  to  said  bill,  assign- 
ing as  a  special  cause  for  demurrer,  that  complainant  in  said 
bill  had  an  adequate  and  complete  remedy  at  law.  The  de- 
murrer was  overruled,  and  thereupon  plaintiff  in  error  filed  his 
answer  to  said  bill,  denying  his  wife's  right  to  the  property  in 
question,  claiming  to  be  the  owner  thereof,  with  full  right  to 
control  and  manage  the  same. 

Upon  hearing,  the  court  decreed  that  the  temporary  injunc- 
tion be  made  perpetual,  and  awarded  costs  against  plaintiff  in 
eiTor,  from  which  he  prosecutes  a  writ  of  error  to  this  court. 

NeitheilPiis  bill,  nor  the  proof  taken  upon  hoaring,  muke  a 
case  authorizing  a  court  of  equity  to  interfere  by  injunction. 
They  do  not  show  any  act  of  interference  by  defendant  with 
the  property,  except  by  consent  of  Mrs.  Larison. 

In  the  bill  she  alleges  tliat  at  the  time  of  the  filing  thereof 
she  had  discharged  Larison,  and  was  then  managing  and  oper- 
ating the  property  herself;  and  in  her  evidence  she  states,  that 
almost  every  month  for  the  last  two  years  she  has  taken  con- 
trol of  the  business  during  her  husband's  drunken  sprees.  But 
on  his  l)ecoming  sober  and  promising  to  let  liquor  alone  if  per- 
mitted to  go  on  as  her  agent  in  the  management  of  the  busi- 
ness, she  has  again  and  again  permitted  him  to  manage  her 
affairs.     If,  however,  Larison  is  to  be  treated  as  a  trespasser,  the 
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bill  18  defective  in  not  showing  that  the  injury  committed,  or 
threatened,  is  irreparable.  It  fails  to  aver  the  insolvency  of 
Larison,  and  no  reason  is  perceived  why  adequate  damages  may 
not  be  recovered  at  law.  Mere  allegations  of  danger  or  of  great 
and  irreparable  injury  are  not  sufficient.  Facts  must  be  stated  to 
Ratisf}'  the  court  of  such  danger.  Hilliard  on  Inj.  Sec.  32,  page 
30;  Bronchetals  t.  Ferho,  13  Col.  190.  There  must  be  some- 
thing particular  or  special  in  the  case  for  which  a  court  of  law 
cannot  afford  adequate  redress.  Hilliard  on  Inj.  346;  Bolster 
V-  Cotterlin,  10  Ind.  117;  Hatcher  v.  Ilanston,  7  6a.  49. 

The  bill  shows  the  title  and  possession  of  the  property  in 
Mrs.  Larison  at  the  time  it  was  filed,  and  if  Larison  committed 
a  trespass  upon  the  property',  the  law  would  give  ample  com- 
pensation for  the  injury  sustained.  But  it  is  insisted  that  by 
reason  of  the  relation  of  husband  and  wife  existing  between  the 
parties,  the  remedy  in  this  case  should  be  in  equity.  That 
such  was  the  case  at  common  law  is  undoubtedly  true.  There 
the  marriage  ipso  facto  merged  the  person  of  the  wife  in- 
to that  of  the  husband;  and  her  personalty,  when  reduced  to 
possession,  became  absolutely  his  property;  having  no  legal 
rights,  she  could  have  no  standing  in  a  court  of  law  in  her  own 
name,  but  her  rights  were  recognized  and  enforced  in  a  court 
of  equity.  But  by  the  statutes  of  1861,  as  amended  by  the 
statute  of  1874,  the  wife  is  made  a  feme  sole  as  to  her  sep- 
arate property,  with  full  power  to  contract  in  relation  there- 
to. The  10th  section  of  the  act  of  1874,  Rev.  Stat.  1880,  pa^e 
592,  provides  that  "  should  either  the  husband  or  wife  un-  • 
lawfully  obtain  or  retain  the  possession  or  control  of  prop-  . 
erty  belonging  to  the  other,  cither  before  or  after  marriage, 
the  owner  of  the  property  may  maintain  an  action  therefor,  or  \ 
for  any  right  growing  out  of  the  same,  in  the  same  manner  and  . 
to  the  same  extent  as  if  they  were  unmarried. 

It  is  a  well  settled  rule  of  law  that  where  a  new  remedy  is 
given  by  statute  it  does  not  take  away  the  existing  remedy  un- 
less the  statute  expressly  so  provides;  and  it  is  insisted  by  de- 
fendant in  error  that  as  the  remedy  for  an  injury  to  the  prop- 
erty of  a  married  wjman  by  her  husband  was  in  equity  at  com- 
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mon  law,  this  section  is  to  be  treated  as  cumulative,  and  as 
giving  a  new  remedy  without  taking  away  the  old. 

Had  the  rights  of  the  parties  remained  the  same  as  they  were 
at  common  law,  such  would  have  been  the  correct  construction 
of  this  section ;  but  this  statute  does  more  than  give  a  n6w  rem- 
edy— it  changes  the  entire  rights  of  the  parties,  it  removes  the 
disability  of  marriage  and  creates  the  wife  a  fome  sole  for  the 
purpose  of  acquiring,  managing  and  disposing  of  property; 
of  contracting  and  being  contracted  with;  confers  upon  her  the 
legal  title  to  her  property,  recognizes  her  separate  existence, 
and  gives  her  a  legal  standing  in  the  courts  of  law,  which  she 
did  not  before  possess,  and  these  new  rights  must  be  enforced 
in  a  court  of  law,  the  same  as  if  she  were  a  J^e?ne  sole. 

This  controversy  is  between  the  parties  to  this  suit.  The 
rights  of  creditors  are  not  involved,  and  in  the  transfer  of  prop- 
erty from  Larison  to  his  wife  there  is  no  pretense  of  cover  for 
fraud. 

Her  right  to  the  property  is  a  naked,  legal  right,  and  a  court 
of  law  is  fully  adequate  to  its  protection.  Under  sucli  circum- 
stances, the  use  and  enjoyment  of  the  property  between  hus- 
band and  wife,  while  residing  together  as  such,  is  not  the  prop- 
er subject  for  the  interference  of  a  court  of  chancery,  unless  to 
prevent  irreparable  injury. 

Decree  reversed  and  bill  dismissed. 

Davis,  J.,  dissenting. 


AULTMAN  AND   TaYLOR   MANUFACTURING   CoMPANY 

V. 

Martin  A.  Joy. 

1.  Fraudulent  'conveyance — Cross-examination  op  party— In- 
quiry AS  to  source  op  money  claimed  to  have  been  paid. — In  a  case 
where  the  claimant  of  property  sought  to  be  reached  bj  creditors  is  a  minor 
son,  who  claims  to  have  purchased  from  his  father  real  and  personal  estate  on 
Which  he  has  paid  over  $6,000,  it  is  competent  to  ask  the  claimant  from  whom 
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and  how  he  obtained  the  money  to  make  such  payment,  and  his  answers  to 
such  questions  should  begriven  without  equivocation  or  evasion. 

2.  Deposition — Suppressing. — A  refusal  to  answer  freely  questions  re- 
lating- to  the  source  from  which  the  claimant  obtained  the  mon^y  alleged  to 
have  been  paid,  in  such  cases,  is  sufficient  ground  for  suppressing  the  deposi- 
tion of  the  claimant. 

Appeal  from  the  Circuit  Court  of  McLean  county:  the  Hon. 
OwenT.  Keevesj,  Judge,  presiding.  Opinion  filed  June  21, 
1881. 

Mr.  Walter  M.  Hatch,  for  appellant;  that  where  a  party 
in  interest,  whose  deposition  is  being  taken  on  his  own  behalf, 
fails  or  refuses  to  answer  material  questions  upon  cioss-exam- 
ination,  such  deposition  may  be  suppressed,  cited  Cole  v.  Ciio- 
lean,  18  III.  439. 

The  official  character  of  a  notary  in  a  foreiirn  state  must  be 
certified  to:  Eev.  Stat.  Chap.  51,  §  30;  Keefer  v.  Wood,  36  III. 
406. 

The  deposition  and  all  its  parts  must  be  signed  by  the  wit- 
ness: Rey.  Stat.  Chap.  51,  §  30;  Eisenmeyer  v.  Sauter,  77  III.. 
515. 

When  a  bill  of  sale  of  personal  property  sold  is  made,  it  is- 
the  only  evidence  of  such  sale:  Dunn  v.  Ilewett,  2  Dcnio,  637. 

Contents  of  a  written  instrument  cannot  be  sJiown  by  parol 
without  first  proving  loss  of  the  writing:  Keely  v.  Ord,  1  Dal- 
las, 310;  Matteson  v.  Noyes,  25  111.  591;  Ellis  v.  Hough,  29 
111.  449. 

Instructions  should  not  call  attention  to  particular  portions 
of  the  testimony:  Homes  v.  Hale,  71  111.  552;  Hewitt  v.  John- 
son, 72  111.  513;  Hatch  v.  Marsh,  71  111.  370;  Ogden  v.  Kirby, 

79  111.  555. 

Instructions  should  not  be  arojumentative:  Merritt  v.  Mer- 
ritt,  20  111.  65;  Thorp  v.  Goeway,  85  111.  612;  Ludwig  v.  Sa- 
ger,  84  111.  99;  Keeler  v.  Stuppe,  86  111.  311. 

Fraud  may  be  inferred  from  the  circumstances  of  the  partic- 
ular case:  Bryant  V.  Simoneau,  51  111.  324;  lieed  v.  Noxon, 
48  111.  323;  Gill  v.  Crosby,  68  111.  190;  liothgarber  v.  Gough, 
52  lU.  436. 

Vol,  IX.  8 
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A  party  cannot  manufacture  evidence  for  himself:  Ryan  v. 
Brant,  42  111.  78;  Morgan  v.  Feet,  32  111.  281;  Walmsley  v. 
Robinson,  63  111.  41;  Collins  v.  Waters,  64  111.  485;  Cottom 
V.  Holliday,  59  111.  176. 

Mr.  Ira.  J.  Bloomfield,  for  appellee;  that  a  party  claiming 
to  hold  property  by  virtue  of  executions  must  show  that  the 
executions  were  issued  upon  valid  jndirment,  cited  Johnson  v. 
Holla  way,  80  III.  334;  Ilonnan  on  Executions,  217;  Sheldon 
V.  VanBuskirk,  2  K  Y.  477;  Lake  v.  Billers,  2  Ld.  liaymd. 
733;  Martin  V.  Podger,  5  Burr.  2631;  High  v.  Wilson,  2  Johns. 
4;  Damon  v.  Bryant,  3  Pick.  413;  Savage  v.  Smith,  2  Wm. 
Black.  1104;  Stephens  v.  Frazier,  2  B.  Mon.  250. 

Fraud  is  never  presumed:  Bump's  Fraudulent  Conveyances, 
681;  Reed  v.  Noxon,  48  III.  323. 

To  impeach  a  sale  of  personal  property  it  must  be  shown  that 
both  vendor  and  vendee  intended  to  delay  creditors:  Brown  v. 
Riley,  22  III.  40;  Mjers  v.  Kinzie,  26  III.  36;  Gridley  v.  Bing- 
ham, 51  111.  153. 

A  dedimus  may  issue  to  a  particulr.r  person  by  name  or  to 
any  of  certain  officers  named:  Brown  v.  Luehrs,  79  111.  676. 

No  objection  was  made  that  the  sigjiatures  to  instruments 
offered  were  not  properly  proven,  and  it  is  therefore  waived: 
Wilson  V.  King,  83  111.  232;  Wickenkamp  v.  Wickenkamp, 
77  111.  92. 

Relatives  may  trade  with  each  other  as  well  as  strangers: 
Waterman  v.  Donalson,  43  III.  29. 

Davis,  J.  This  was  a  trial  of  right  of  property  in  the  coun- 
ty court,  and  taken  by  appeal  to  the  circuit  court.  The  jury 
found  the  property  to  belong  to  the  claimant,  Martin  A.  Joy, 
and  judgment  having  been  rendered  against  appellant  for  costs, 
this  appeal  was  taken  to  reverse  the  same. 

Before  the  trial  a  motion  was  made  by  appellant  to  suppress 
the  deposition  of  Martin  A.  Jo}',  for  various  reasons  given,  only 
one  of  which  we  deem  it  necessary  to  notice,  and  that  is,  that 
he  failed  and  refused  to  answer  several  of  the  cross-interroga- 
tories propounded  to  him  by  appellant,  among  which  was  the 
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31st,  as  follows:  "  From  whom  did  you  get  the  money  you  have 
paid  on  said  real  estate  since  the  conveyance  to  yon,  and  where 
did  j'ou  get  it"?  "  Where  did  such  party  then  live,  and  where 
does  he  now  live"!  "Ans. — When  the  land  was  conveyed  to 
me  I  ^ot  no  money  from  any  one  for  that  purpose." 

Tlie  court  l)elow  overruled  the  motion  and  permitted  the  dep- 
osition to  be  read  to  the  jury.     In  this  we  think  the  court  erred. 

Tlie  property  in  controversy,  with  other  personal  and  real 
estate,  had  belonged  to  William  Joy,  the  father  of  appellee.  In 
the  spring  of  1879,  appellee,  who  was  then  between  nineteen 
and  twenty  years  old,  claimed  to  have  purchased  the  per- 
sonal property  of  his  father  for  eleven  hundred  dollars.  About 
the  same  time  William  Joy  conveyed  to  appellee  160  acres  of 
land  in  McLean  county.  The  title  was  in  the  father,  but  ap- 
pellee claimed  that  the  real  purchase  was  made  of  W.  F.  Joy,  of 
California.  The  price  agreed  to  be  paid  by  appellee  was  $6,000, 
all  of  which  he  claimed  to  have  paid  except  $1,200.  Execu- 
tions were  issued  on  judgments  obtained  by  appellant  against 
Wm.  Joy,  and  the  latter  was  in  possession  of  the  personal  prop- 
erty claimed  to  have  been  sold  by  him  to  appellee,  when  it  was 
taken  on  the  executions  so  issued. 

Appellant  was  seeking,  by  his  cross-interrogatories,  to  obtain 
answers  which  would  show,  or  tend  to  show,  that  the  sale  of 
the  pei-sonal  property  from  the  father  to  the  son,  and  also  the 
conveyances  of  the  land  from  the  father,  were  fraudulent  and 
void;  and  in  a  case  like  this,  where  the  claimant  is  a  minor  and 
claims  to  have  purchased  from  his  father  personal  and  real  estate, 
on  which  he  has  paid  over  $6,000,  he  should  answer  freely  and 
fairly  and  without  equivocation  or  evasion,  the  questions  put 
to  him,  from  whom  and  when  and  where  he  received  the  money 
he  claims  to  have  paid. 

This,  we  think,  he  failed  to  do,  and  for  that  reason  his  depo- 
sition should  not  have  been  permitted  to  be  read  to  the  jory. 
For  this  error  the  judgment  must  be  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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Oka  Price 

V. 

The  People,  etc, 

1 .  IxDrcTMENT — ^Tri AL  WITHOUT  PLE K. — Where  a  defen dant  never  plead- 
ed to  an  indictment,  nor  consented  to  a  trial  without  a  plea,  a  judgment  of 
(jbnviction  is  eironeous.    There  was  no  issue  for  the  jury  to  try. 

2.  Indictment  for  riot — Conviction  for  assault. — Under  an  indict- 
ment for  a  riot,  a  defendant  cannot  be  convicted  of  an  assault. 

Eeeoe  to  the  Circuit  Court  of  McLean  county;  the  Hon. 
Owen  T.  Reeves,  Judge,  presiding.  Opinion  filed  June  21, 
1881. 

Mr.  B.  D.  Lucas,  for  plaintiff  in  error;  that  conviction  for 
an  assault  cannot  be  had  under  an  indictment  for  riot,  cited  Fur- 
gnson  V.  The  People,  90  111.  512. 

It  is  error  to  try  an  accused  when  no  plea  has  been  entered: 
Aylesworth  v.  The  People,  65  111.  301;  Gould  v.  The  People, 
89  111.  217. 

Davis,  J.  The  plaintiff  in  error,  and  two  others,  were  in- 
dicted for  a  riot,  and  on  trial,  the  plaintiff  was  found  "  not 
guilty  of  riot,  but  guilty  of  an  assault,"  and  the  two  others  were 
found  not  guilty.  A  motion  was  made  by  the  plaintiff  for  a 
new  trial,  which  was  overruled  by  the  court,  and  thereupon  the 
plaintiff  was  sentenced  to  a  fine  of  ten  dollars  and  costs.  To 
reverse  the  judgment  this  writ  of  error  was  prosecuted. 

It  is  apparent  that  the  judgment  must  be  reversed.  Tlie 
record  discloses  that  the  plaintiff  in  error  never  pleaded  to  the 
indictment,  or  in  any  way  consented  to  a  trial  without  a  plea. 
In  the  absence  of  a  plea  there  was  no  issue  for  the  jury  to  try, 
and  a  party  convicted  under  such  circumstances  could  not  be 
properly  sentenced.  Johnson  v.  The  People,  22  111.  314;  Ayles- 
worth v.  The  People,  65  111.  301;  Yundt  v.  The  People,  66  111. 
374. 

Another  ground  for  reversal  is,  that  under  an  indictment  for 
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a  riot  a  defendant  cannot  be  convicted  of  an  assault.  Freeland 
V.  The  People;  16  111.  380;  Furguson  et  al.  v.  The  People,  90 
111.510. 

It  is  true  that  the  last  case  cited  has  been  overruled,  but  on 
other  grounds,  and  the  rule  remains  as  established  by  the  two 
cases. 

Judgment  reversed. 


William  B.  Dodds  et  al. 

V. 

John  Walker  et  al. 

SuTT  AGAINST  HEiBfl — ^JURISDICTION  OP  JUSTICES. — Under  the  statute  of 
this  State  if  no  person  administers  on  the  estate  of  a  deceased  person  within 
one  year  after  his  death,  a  separate  suit  may  he  maintained  against  the  heirs 
or  devisees  of  such  deceased,  on  all  his  contracts  and  undertakings,  and  a 
justice  of  the  peace  has  jurisdiction  of  such  suit. 

Appeal  from  the  County  Court  of  Coles  county;  the  Hon. 
J.  R.  CuNNiNOHAN,  Judge,  presiding.  Opinion  filed  June  21, 
1881. 

Messrs.  Dunn  &  Connolly,  and  Mr.  Isaao  N.  VanDyke, 
for  appellants;  that  a  separate  action  could  be  maintained 
against  the  heirs,  cited  section  15,  Statute  of  Frauds  and  Per- 
juries; Hoffman  v.  Wilding,  85  111.  453;  Ryan  v.  Jones,  15 
111.  1;  VanMeter's  Heirs  v.  Love's  Heirs,  33111.  260;  Bonnell 
V.  Holt,  89  111.  76;  Cutwright  v.  Standford,  81  111.  240. 

An  action  of  debt  would  lie,  and  the  justice  of  the  peace  had 
jurisdiction:  1  Chitty  on  Pleading,  108;  Ewbanksv,  Town  of 
Ashly,  36  111.  177;  Town  of  Jacksonville  v.  Block,  36  111.  5o7; 
Bigelow  V.  Cambridge  Turnpike,  7  Mass.  202;  JeflFrey  v.  Blue 
Hill  Turnpike,  10  Mass.  368;  Rice  v.  Barre  Turnpike,  4  Pick. 
130;  Simonson  v.  Spencer,  15  Wend.  548;  Falconer  v.  Camp- 
bell, 2  McLean,  195;  McCarthy  v.  Lavacho,  89  111.  270;  Hull 
T.  Burtis,  90  111.  213;  Fuller  v.  Ladden,  87  111.  310;  Culver  v. 
Tliird  National  Bank  of  Chicago,  64  111.  520;  Corwith  v.  CuL 
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ver,  69  111.  602;  Tibballs  v.  Libby,  87  111.  142;  Ryan  v.  Galla- 
tin Co.  14  111.  78 ;  Glancy  V.  Elliott,  14  III.  456;  Dunlap  v. 
Gallatin  Co.  15  111.  7;  Town  of  Geneva  v.  Cole,  61  111.  397;  St. 
L,,  A.  &  T.  H.  R  R  Co.  v.  Miller,  adm'r,  43  111.  199;  Wheeler 
V.  City  of  Chicago,  24  111.107;  Sangamon  Co.  v.  Springfield, 
63  111.  66;  Tawlet  V.  Sandgate,  19  Yt.  621. 

Mr.  J.  P.  Harrah  and  Mr.  J.  W.  Craig,  for  appellees,  cited 
Sec.  12,  p.  656,  R  S.  1859,  Breese,  144. 

Davis,  J.  This  was  an  action  commenced  by  appellants 
against  appellees,  before  a  justice  of  the  peace,  and  taken  by  ap- 
peal to  the  county  court,  and   from  that  court  to  this  court. 

In  the  county  court,  a  motion  was  made  by  appellees  and 
sustained  by  the  court,  to  dismiss  the  suit  for  want  of  jurisdic- 
tion of  the  justice  of  the  peace. 

The  suit  was  brought  under  section  15  of  the  Statute*  of 
Frauds  and  Perjuries,  chapter  59,  page  542  Revised  Statutes 
of  1874,  which  provides,  "  if  no  person  shall  administer  on  the 
goods  and  chattels  of  a  deceased  person,  for  the  space  of  one 
year  after  his  death,  a  separate  suit  or  action  may  be  maintain- 
ed against  the  heirs  or  devisees  on  all  the  contracts  and  under- 
takings of  such  deceased  person." 

The  facts  as  shown  by  the  record  are,  that  the  defendants  are 
the  heirs  of  William  Walker,  deceased.  That  plaintiffs  sold 
and  delivered  to  the  deceased  .in  his  lifetime,  and  at  his  request 
goods  at  the  price  of  seventeen  dollars,  and  that  he  died  more  than 
a  year  before  the  commencement  of  this  suit,  without  having 
paid  for  the  goods  so  purchased  by  him.  That  he  left  a  consid- 
erable amount  of  property,  both  real  and  personal,  and  more 
than  enough  to  pay  the  sum  claimed,  which  descended  to,  and 
was  received  by,  and  taken  into  the  possession  of  the  defend- 
ants, and  the  personal  property  sold,  and  the  proceeds  received 
by  them.  No  person  administered  on  the  goods  and  chattels 
of  the  deceased  for  the  space  of  more  than  one  year  after  his 
death,  or  has  yet  administered  thereon. 

The  only  question  presented  by  the  parties  for  our  determi- 
nation is,  whether  in  such  a  case,  a  justice  of  the  peace  has  jur- 
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isdiction.  This,  we  think,  is  settled  affirmatively  by  Sec.  13, 
of  chapter  79  of  Revised  Statutes  of  1874,  page  639,  sixth 
clanse.  wliich  provides  that  justices  of  the  peace,  shall  have 
jarisdiction  in  their  respective  counties,  "in  all  cases  where 
the  action  of  debt  or  assumpsit  will  lie,  if  the  damages  claim- 
ed do  not  exceed  $200." 

It  is  clear  that  debt  or  assumpsit  would  lie  in  an  action 
brought  before  a  justice  of  the  peace,  for  the  recovery  of  the 
price  of  the  goods  sold,  if  brought  against  the  deceased  in  his 
lifetime,  and  we  see  no  reason  why  the  suit  or  action  which  the 
law  declares,  as  we  have  seen,  may  be  maintained  against 
the  heirs  or  devisees,  on  all  the  contracts  and  undertakings  of 
the  deceased  person,  in  case  no  person  shall  administer  on  hiB 
goods  and  cliattels,  for  the  space  of  one  year  after  his  deatii, 
cannot  be  brought  before  a  justice  of  the  peace,  when  that 
court  has  jurisdiction  of  actions  of  assumpsit  and  debt.  We 
are  not  called  upon  to  say  what  kind  of  case  must  be  proved 
to  sustain  such  an  action  against  heirs  or  devisees.  It  is  suf- 
ficient for  us  to  determine  that  on  the  facts  as  presented  by  the 
record,  the  justice  of  the  peace  had  jurisdiction. 

The  court  below  having  erred  in   sustaining  the  motion  to 

dismiss  the  suit,  the  judgment  must  be  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


The  People,  use,  etc. 

V. 

Oliver  Coultas. 


1 .  Bond  for  costs— Suit  in  nam e  op  the  people. — In  an  acti on  brought 
in  the  name  of  the  People  for  the  use  of  a  county,  to  recover  a  penalty  for  ob- 
gtnicting  a  public  road,  no  costs  can  be  recovered  if  the  plaintiff  be  cast  in 
the  suit,  and  hence  no  bond  for  costs  can  be  recjuired  of  the  plaintiff  prior  to 
commencement  of  suit. 

2.  Costs  aoainst  county. — ^Tn  a  suit  in  the  name  of  the  People  for  the 
use  of  a  county,  to  recover  a  penalty,  no  costs  can  be  taxed  against  a  county 
in  case  the  defendant  is  found  not  guilty. 


40  Appellate  Courts  of  Illixois. 

The  People  v.  Coultas. 

•).  Popular  action. — ^Such  a  suit  is  not  a  popular  acdon  within  the 
meaning  of  the  statute  requiring  security  for  costs. 

4.  Practice. — A  stipulation  of  facU  which  states  that  the  weight  of  evi- 
dence shows  the  existence  of  certain  facts,  will  not  be  recognized  as  a  substi- 
tute for  a  bill  of  exceptions  containing  all  the  evidence,  in  determining  ques- 
tions depending  upon  evidence. 

Error  to  the  Circuit  Court  of  Morgan  county;  the  Hon. 
CvRus  Epler,  Judge,  presiding.     Opinion  filed  June  21,  1881- 

Messrs.  Morrisoj^,  Wiiitlock  &  Ltppincott,  for  plaintiff  in 
.  error;  that  obstructing  a  liighway  is  a  public  nuisance,  in  legal 
contemplation  is  renewed  every  day,  and  an  action  is  not  barred 
by  the  Statute  of  Limitations,  cited  Rev.  Stat.  1874,  386;  2 
Waterman  on  Trespass,  59;  Angell  on  Limitations,  5;  Rick- 
man  V.  Henderson,  27  Barb.  207;  Yidder  v.  Vidder,  1  Denio, 
257;  3  Black.  Com.  219;  Com.  Dig.  T.  Actions  on  the  Case; 
Steeples  v.  Spraig,  10  Mass.  72;  Baldwin  v.  Calkins,  10  Mod. 
167;  Buderman  v.  Fouker,  5  Watts.  308;  Delaware,  etc.  v.  Lee, 
2  N.  J.  248;  State  v.  Franklin  Falls  Co.  49  N.  H.  240;  Wood 
on  Nuisances,  §  274. 

The  justice  had  jurisdiction  of  the  case:  I.  &  St.  L.  R.  R.  Co. 
V.  The  People,  91  111.  452;  Rev.  Stat.  1874,  656. 

It  was  error  to  award  costs  against  the  plaintiff:  Rev.  Stat. 
1874,  294. 

^Messrs.  Barnes  &  Barnes  and  Mr.  Geo.  W.  Smith,  for  de- 
fendant in  error;  that  the  action  was  barred  by  the  statute, 
cited  Rev.  Stat.  1874,  678,  398. 

Obstructing  a  road  and  continuing  such  obstruction  are  dis- 
tinct offenses:  Crosby  v.  Gipps,  16  111.  352;  Bickerdike  v.  Dean, 
21  111.  199;  Lowe  v.  The  People,  28  111.  518. 

There  being  no  motion  entered  for  a  new  trial,  error  cannot 
be  assigned  that  the  finding  was  ao^ainst  the  evidence:  Bills  v. 
.'Stanton,  69  111.  51:  Choate  v.  Hathaway,  73  III.  518;  Nimmo 
V.  Kuykendall,  85  111.  476. 

Davis,  J.  This  was  a  prosecution  commenced  before  a  jus- 
tice of  the  peace,  by  plaintiff  in  error,  to  recover  from  the  de- 
fendant a  penalty  for  continuing  an  obstruction  to  a  public  road. 
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On  appeal  to  the  circuit  court,  the  defendant  renewed  a 
motion  which  he  had  made  before  the  justice,  and  which  had 
been  overruled,  to  dismiss  the  suit  because  no  bond  for  costs 
had  been  given  before  tlie  suit  was  commenced,  as  required  by 
law  in  all  penal  actions.  The  court  overruled  the  motion,  and 
tlie  action  of  the  court  in  so  rul in  or   is   one  of  the  cross-errors 

assigned  by  the  defendant  in  error. 

In  this  no  error  was  committed.     The  suit   was  commenced 
in  the  name  of  the  People,  for  the  use  of  Morgan  county,  and 
chapter  33  of  Revised  Statutes,  Sec.  17,  page  299,  of  edition  of 
1K74,  provides  that  in  all  suits  and  actions  commenced  for,  or  on 
behalf  of  any  county  of  this  State,  if  the  plaintiff  shall  recover 
any  debt  or  damages  in  such  action  or  suit,   the  plaintiff  shall 
recover  costs   as  any  other   person  in  like   cases;  but  if  such 
plaintiff  suffers  a  discontinuance  or  be  nonsuited  orno?i prosody 
or  verdict  pass  against  such   plaintiff,  the   defendant  shall  not 
recover  any   costs   whatever.     The    section   further   provides 
that  nothing  contained  in  it  shall   extend  to  any  popular  ac- 
tion, nor  to  any  action  to  be  prosecuted  by  any  person  in  behalf 
of  himself  and  the  People  or  a  county,  upon  any  penal  statute. 
Under  the  provisions  of  this  section,  the   defendant  cannot 
recover  costs  in  this   case  against  the  People   of  the  State,  or 
the  county  of  Morgan,  and  if  costs  cannot  be  recovered,  no  bond 
for  the  payment  of  them  could  be  required  before  the  suit  was 
commenced.     The  defendant,   however,   relies   upon  the  last 
clause  of  the  section  as  exempting  this  case  from  the  operation 
of  the  statute.     But  this  is  not  a   popular   action.     A  popular 
action  is  a  qui  tarn  action,  or  one  in  which   the   penalty,  or  a 
part  of  it,  is  given  to  an}^  one  who  will  sue  for   the   same.     1 
Bacon's  Abridgement,  87;  3  Black.  Com.  160. 

Nor  is  this  action  prosecuted  by  any  person  in  behalf  of  him- 
self and  the  People,  or  in  behalf  of  himself  and  the  county,  up- 
on a  penal  statate. 

On  the  trial  of  the  case  in  the  circuit  court,  the  defendant 
was  found  not  guilty,  and  a  judgment  rendered  against  the 
county  of  Morgan  for  the  costs  of  suit.  This  was  error.  As 
shown  above,  by  the  provision  of  section  17,  the  defendant  in 
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error  was  not  entitled  to  recover  costs.     For  this  error  the  judg- 
ment must  be  reversed. 

The  other  questions  presented  hy  appellant  we  cannot  exam- 
ine, as  no  bill  of  exceptions  embracing  the  evidence,  was  filed. 
The  stipulation  entered  into  by  the  parties,  as  and  for  a  bill  of 
exceptions,  in  which  they  recite,  that  on  the  trial  of  the  suit 
much  evidence  was  introduced,  and  that  the  weight  of  the  evi- 
dence shows  the  existence  of  certain  facts,  we  cannot  recognize. 

Judgment  reversed. 
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V. 

The  People,  etc. 


1.  Bastardy — Settlement  by  parties. — It  is  competent  for  the  parties 
to  make  a  settlement  and  release  tbat  will  bar  a  prosecution  for  bastardy,  and 
if  the  release  is  not  vitiated  by  fraud  in  its  procurement,  and  the  contract  has 
been  performed  as  agreed,  such  release  is  a  bar  to  a  prosecution. 

2.  Fraud. — Fraud  which  will  vitiate  an  instrument  may  consist  of  any 
artifice  practiced  upon  a  person  to  induce  him  to  execute  it  when  he  did  not 
intend  to  do  such  an  act,  but  the  fraud  must  be  in  obtaining  the  instrument 
itself  and  not  in  the  consideration  upon  which  it  is  based. 

3.  False  statements.y-Iu  order  to  make  false  statements  fraudulent, 
the  party  alleged  to  have  been  defrauded  must  have  been  ignorant  of  the 
truth,  and  must  have  relied  upon  the  statements  made. 

Appeal  from  the  County  Court  of  McLean  county;  the  Hon. 
B.  M.  Benjamin^  Judge,  presiding.  Opinion  liled  June  21, 
1881. 

Mr.  B.  D.  Lucas,  for  appellant;  that  a  written  contract  can- 
not be  changed  by  parol,  cited  Andrus  v.  Mann,  92  111.  40; 
Lane  v.  Sharpe,  3  Scam.  567. 

The  fraud  that  will  vitiate  an  instrument  must  be  in  obtain- 
ing it:  Gage  v.  Lewis,  68  111.  604;  Dickinson  v.  Evans,  84  111. 
454. 

A  misrepresentation  of  matter  of  law  does  not  constitute  fraud : 
Kerr  on  Fraud  and  Mistake,  90;    Fish  v.  Cleland,  83  111.  239. 
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If  a  plaiutiff  relies  upon  fraud  in  procuring  a  contract,  he 
Bhoald  return  the  consideration  received  under  it,  before  suit 
brought:  Smith  v.  Brittenham,  98  III.  186;  Buchanan  v.  Har- 
ney,  12  111.  336. 

Mr.  H.  G.  Reeves,  for  appellee,  cited  111.  Cent.  R  R.  Co.  v. 
Welch,  52  111.  186. 

McCuLLOCH,  J.  Appellant  was  arrested  on  a  warrant  issued 
by  a  justice  of  the  peace,  and  gave  recognizance  to  appear 
before  the  county  court  to  answer  the  charge  of  bastardy  pre- 
ferred against  him  by  one  Ella  Johnson.  A  trial  was  had  in 
the  county  court,  without  any  written  pleadings;  a  verdict  was 
rendered  that  appellant  was  the  real  father  of  the  cliild  of  said 
Ella  Johnson;  a  judgment  was  rendered  against  him  in  pursu- 
ance of  the  statute,  and  from  the  said  judgment  he  appeals 
directly  to  this  court. 

On  the  trial  in  the  county  court  the  complainant  testified 
very  positively  that  appellant  was  the  father  of  her  child,  which 
he  as  positively  denied.  Other  witnesses  testified  to  facts 
tending  more  or  less  forcibly  to  corroborate  the  complainant, 
which,  if  believed  by  the  jury,  would  justify  their  verdict  upon 
this  issue.  We  are  not  therefore  disposed  to  reverse  their 
judgment  for  want  of  evidence  on  this  point.  But  appellant 
interposed  the  further  defense  that  the  said  Ella  Johnson  dur- 
ing her  pregnancy  executed  and  delivered  to  him  a  release  as 
follows: 

I,  Ella  D.  Johnson,  of  McLean  county,  Illinois,  for  and  in 
consideration  of  the  sum  of  twenty -five  dollars,  to  me  in  hand 
paid  by  John  Hendrix,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  for  the  further  consideration  of  one  promissory 
note  of  this  date,  for  the  sum  of  twenty-five  dollars,  due  three 
months  after  date,  this  day  executed  and  delivered  to  me  by 
the  said  John  Hendrix,  do  hereby  release  the  said  John  Hen- 
drix from  all  claim  or  demand  I  have  or  might  have  against 
aaid  Hendrix  under  and  by  virtue  of  the  bastardy  laws  of  this 
State,  and  do  release  and  discharge  the  said  John  Hendrix  from 
all  liability  upon  account  of  the  child  with  which  I  am  now 
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pregnant.  It  is  agreed  that  unless  the  said  note  is  paid  at 
maturity,  this  release  shall  be  void  and  of  no  effect;  and  it  is 
further  understood  that  said  John  Hendrix  does  not  by  this 
settlement  admit  that  he  is  legally  liable  under  the  bastardy 
laws  of  this  State,  or  that  he  is  the  father  of  said  child,  but 
makes  this  settlement  to  avoid  a  lawsuit  and  the  scandal  con- 
sequent thereon. 

Witness  my  hand  and  seal,  this  llth  day  of  April,  A.  D. 

1879. 

Ella  D.    Johnson,  [  l.  s.] 

The  execution  and  delivery  of  this  instrument  were  duly 
proved,  as  was  also  the  payment  of  the  money  secured  by  the 
note  therein  mentioned.  Before  the  trial  commenced  the 
complainant  tendered  into  court  the  sum  of  fifty  dollars  re- 
ceived upon  said  contract,  and  then  endeavored  to  avoid  the 
effect  of  the  release  by  showing  it  to  have  been  obtained  from 
her  by  fraud. 

The  evidence  introduced  on  behalf  of  the  prosecution 
tended  to  show  that  the  brother  of  the  complainant  had 
undertaken  to  bring  about  an  amicable  adjustment  between 
the  parties  by  their  marriage;  that  appellant  had  promised  to 
marry  the  complainant  in  the  month  of  September  following, 
and  in  the  meantime  he  was  to  pay  fifty  dollars  towards  her 
support  and  expenses  if  she  would  agree  to  institute  no  pro- 
.ceeding  for  bastardy. 

Complainant  testifies  that  with  this  understanding  she  went 
to  Bloomington,  and  was  taken  to  a  lawyer's  office  by  her 
brother,  where  she  met  appellant.  The  lawyer  was  writing  a 
paper,  and  she  said  to  him  she  wanted  to  know  if  anything  she 
was  then  doing  would  be  any  bar  to  further  proceedings,  to 
which  he  replied  it  would  not.  On  cross-examination  the 
paper  was  read  over  to  her  b}^  counsel,  and  she  then  testified 
she  never  signed  any  such  paper  to  her  knowledge.  She  did 
not  understand  it  that  way.  Her  brother  corroborates  her  in 
regard  to  the  inquiry  she  made  of  the  law3'er  and  his  reply 
thereto,  and  states  that  the  lawyer  then  read  something  he  did 
not  understand,  as  he  was  not  close  enough. 
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Phillips,  the  lawyer,  denies  that  she  asked  him  anything  about 
the  release  being  a  bar  to  farther  proceedings,  but  says  lie  told 
her  he  wanted  her  to  understand  it;  to  which  she  replied  that 
she  did  not  propose  to  sign  it  until  she  did  understand  it.  That 
thereupon  he  read  it  over  to  her  word  for  word,  and  the  only 
objection  she  made  to  it  was  in  regard  to  the  clause  whereby 
the  said  appellant  does  not  admit  himself  to  be  the  father  of 
the  child.  Appellant  also  testified  that  the  complainant  said 
nothing  to  Phillips  as  to  whether  the  release  would  be  a  bar  to 
further  proceedings.  This  appears  to  be  all  the  evidence  con- 
tained in  the  record  upon  this  branch  of  the  case. 

The  agreement  for  the  future  marriage  of  the  parties  is  not 
mentioned  in  the  instrument,  nor  is  its  consummation  in  any 
manner  made  a  condition  precedent  to  the  taking  efiect  of  the 
release  of  appellant  from  liability  to  prosecution.  The  only 
condition  to  be  performed  by  appellant  was  the  payment  of  the 
uote  therein  mentioned  at  its  maturity. 

The  parties  were  competent  to  enter  into  the  arrangement, 
and  if  the  instrument  is  not  vitiated  by  fraud  in  its  procure-' 
ment,  and  appellant  has  paid  the  said  note  as  therein  provided, 
the  said  instrument  is  a  bar  to  this  proceeding.  Coleman  v. 
Frum,  3  Scam.  378. 

We  are  of  the  opinion  the  evidence  wholly  fails  to  prove 
fraud  upon  the  part  of  appellant,  or  of  the  attorney  who  drew 
the  release.  It  is  vfery  evident  the  complainant  knew,  or  might 
have  known,  the  contents  of  the  paper. 

She  does  not  pretend  that  any  trick  or  artifice  was  made  use 
of,  either  by  appellant  or  the  attorney,  to  conceal  from  her  the 
peal  contents  of  the  paper,  or  to  get  her  signature  thereto  while 
ahe  was  laboring  under  the  belief  that  it  was  an  instrument 
of  a  different  nature.  She  does  not  deny  that  it  was  read  over 
to  her  by  the  attorney,  but  when  it  was  read  to  her  on  the  trial 
she  said  simply  that  she  did  not  understand  it  that  way. 

If  she  knew  the  contents  of  the  paper,  then  no  misrepresent- 
ation as  to  its  legal  effect  would  vitiate  it.  Kerr  on  Fraud  and 
Mistakes,  p.  90. 

"  Fraud  which  will  vitiate  an  instrument,  may  consist  of  any 
artifice  practiced  upon  a  ]!)erson   to  induce  him  to  execute  it 
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when  lie  did  not  intend  to  execute  such  an  act.  It  is  any  fraud 
whereby  a  person  is  induced  by  deceit  to  make  a  deed  or  other 
instrument.  It  must  be  borne  in  mind  that  the  fraud  or 
covin  must  relate  to  the  obtaining  of  the  instrument 
itself,  and  not  to  the  consideration  upon  which  it  is  based.  It 
is  not  fraud  which  relates  to  the  quality,  quantity,  value  or 
character  of  the  consideration  that  moves  the  contract,  but  it 
is  such  a  trick  or  device  as  induces  the  giving  of  one  character 
of  instrument  under  the  belief  that  it  is  another  of  a  different 
character,  such  as  giving  -a  note  or  other  agreement  for  one 
sum  or  thing,  when  it  is  for  another  sum  or  thing,  or  as  giving 
a  note  under  the  belief  that  it  is  a  receipt."  Latham  v.  Smith, 
45  111.  27. 

The  complainant  does  not  testify  that  she  was  in  any  way 
misled  as  to  the  contents  of  tlie  paper.  All  she  can  now  say  is 
that  she  did  not  then  understand  the  paper  as  it  now  reads; 
that  she  asked  PhiHips  if  anything  she  was  about  to  sign 
would  bar  further  proceedings,  to  which  he  replied  that  it  would 
not.  If  any  deceit  was  practiced  upon  her,  it  had  reference 
wholly  to  the  legal  effect  of  the  instrument,  and  as  she  knew, 
or  might  easily  have  known,  the  contents  thereof,  the  law  will 
charge  her  with  knowledge  of  its  legal  effect.  The  fault  was 
her  own,  if  she  signed  the  instrument  without  knowing  its 
contents,  unless  they  were  concealed  or  positively  misrepre- 
sented by  or  in  behalf  of  appellant.  For  these  reasons  we  do 
not  think  the  fraud  sufficiently  proved. 

The  first  three  instructions  given  on  behalf  of  the  prosecution 
areas  follows: 

"  1st.  The  court  instructs  the  jury  for  the  People,  that  if  they 
believe,  from  the  evidence,  that  John  A.  Hendrix  is  the  father 
of  the  child  of  the  complaining  witness,  and  that  she  did  not 
make  a  settlement  with  the  defendant,  releasing  this  cause  of 
action,  which  the  People  of  the  State  of  Illinois  had  against 
Hendrix,  for  the  support  and  maintainance  of  said  child  as  a 
bastard,  then  the  jury  will  find  against  the  defendant. 

"  2nd.  The  court  further  instructs  the  jury  upon  the  question 
of  settlement,  that  if  they  believe,  from  the  evidence,  that 
the  complaining  witness,  Ella  D.  Johnson,  was  induced  to 
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Bign  the  paper  offered  in  evidence  by  any  false  or  .untrue  state- 
ments made  by  the  defendant  as  to  its  purport  and  contents, 
and  as  to  what  would  be  its  effect,  then  the  paper  is  no  bar  to 
this  suit,  and  the  jury  will  disregard  the  same. 

**  3d.  The  court  instructs  the  jury  that  if  they  believe,  from 
the  evidence,  that  Ella  D.  Johnson,  the  mother  of  the  bastard 
child,  was  induced  to  sign  the  paper  offered  in  evidence  through 
the  representations  that  it  merely  covered  her  claim  for  the 
support  and  maintenance  during  the  period  of  her  confinement, 
and  that  it  did  not  release  any  claim  the  people  might  have 
against  the  defendant  for  support  and  maintainance  of  said 
child,  then  said  paper  is  no  bar  to  the  right  of  recovery  in  this 
case,  and  the  jury  will  not  consider  the  same." 

The  first  of  these  instructions  submits  a  question  of  law  as 
well  as  of  fact  to  the  jury.  If  the  instrument  was  executed  by 
the  complainant,  if  it  was  not  procured  by  fraud,  and  if  appel- 
lant performed  its  conditions,  it  was  for  the  court  to  determine 
whether  or  not  its  lei^al  effect  was  to  release  the  cause  of  action 
in  this  case.  The  proper  course  would  have  been  to  submit  to 
the  jury  the  questions  of  fact  above  indicated,  and  then  to 
instruct  them  as  to  what  the  legal  effect  of  their  finding 
would  be. 

The  second  instruction  ignores  some  of  the  essential  elements 
of  fraud.  In  order  to  make  false  statements  fraudulent,  the 
party  alleged  to  have  been  defrauded  thereby  must  have  been 
ignorant  of  the  truth;  he  must  have  relied  upon  them  and  must 
have  been  governed  in  his  conduct  by  them.  As  before 
remarked,  false  statements  as  to  the  legal  effect  of  an  instru- 
ment, unless  made  under  peculiar  circumstances  of  confidence 
and  trust,  are  not  fraudulent.  This  instruction  was  therefore 
erroneons  in  omitting  to  tell  the  jury  that  the  complainant 
must  have  been  ignorant  of  the  true  contents  of  the  paper,  and 
that  she  relied  upon  the  false  statements  made  by  or  in  behalf 
of  and  with  the  knowledge  of  appellant,  and  also  in  telling  the 
jury  that  the  making  of  false  statements  as  to  the  legal  eflect 
of  the  paper  was  a  material  matter  for  their  consideration.  Nor 
do  we  see  any  evidence  th^i^ppellant  made  any  statements  to 
the  complainant  as  to  tlie/  contents  of  the  release.    The  only 
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evidence  tending  to  show  any  misrepresentation  is  the  answer 
of  Phillips  to  the  inquiry  of  the  complainant  as  to  the  le^al 
effect  of  what  she  was  about  to  do,  and  it  is  not  shown  that 
this  statement,  if  made  at  all,  was  instigated  by  appellant  or 
approved  or  acquiesced  in  by  him. 

For  like  reasons  the  third  instruction  is  also  erroneous.  The 
complainant  may  have  understood  from  previous  negotiations 
that  the  settlement  about  to  be  effected  differed  in  its  terms 
from  those  now  appearing  from  an  inspection  of  the  paper,  and 
when  read  over  to  her  she  may  have  understood  it  to  conform 
to  the  terms  of  settlement  previously  agreed  to,  yet  if  she  signed 
the  paper  knowing  its  contents  although  mistaken  as  to  their 
legal  effect  thore  was  no  legal  fraud  committed  upon  her.  Yet 
this  instruction  is  so  broad  as  to  allow  the  jury  to  find  the 
instrument  to  have  been  fraudulently  obtained,  although  com- 
plainant may  have  been  fully  cognizant  of  its  entire  contents, 
if  she  was  induced  to  sign  it  through  representations  that  it 
did  not  mean  what  its  language  plainly  imports  although  such 
representations,  may  have  been  made  by  some  other  person  than 
appellant  or  any  one  acting  in  his  behalf  and  by  his  authority. 
This  instruction  gave  the  jury  a  liberty  to  find  for  the  prose- 
cution unwarranted  by  the  law. 

Other  questions  arising   upon  this  record  have  been  dis- 

ctissed  but  we  think  they  are  all  sufficiently  covered  by  what 

is  now  said.     The  judgment  of  the  county  court  will  be  reversed 

and  the  cause  remanded. 

Keversed  and  remanded. 


Willis  Stone,  use,  etc. 


©      48  __ 

17««  885  V. 


Wabash,  St.  Louis  and  Pacific  Railway  Company. 

1.  Bill  OF  LADING — Assignment. — While  a  bill  of  lading  is  not  a  ne- 
gotiable instrament  in  tlie  sense  in  which  a  bill  of  exchange  or  promissory  note 
ifl  negotiable,  yet  as  the  representative  of  a  valuable  commodity,  it  is  assign- 
able to  the  party  entitled  to  control  the  possession  of  such  commodity  to  the 
same  extent  and  for  the  same  purposes  as  the;  property  itself  would  be;  and 
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innocenfc  holders  thereof  for  value,  ought  to  receive  the  same  protection  as  if 
they  held  possession  of  the  property  itself. 

2.  Common  carrter — Wrongful  delivery  of  bill  of  lading. — In 
an  action  against  a  comm  m  carrier  for  goods  received  by  it  and  delivery  of 
a  bill  of  lading  to  a  consignor  who  was  n^t  the  owner  of  the  goods  nor  on- 
t'tled  to  possession  until  the  property  was  paid  for,  it  does  not  matter  that  the 
carrier  had  no  notice  of  such  agreement  between  the  owner  and  consignor, 
as  it  only  succeeded  to  such  rights  of  possession  as  the  consignor  had,  ail 
baing  bat  a  bailee,  the  carrier  was  in  possession  for  whomsoever  it  m'glit 
concern. 

8.  As  a  general  rule,  bills  of  hiding  isiued  for  property  not  yet  on  board. 
are  void. 

EsBOB  to  the  Circuit  Court  of  Champaign  county;  tl»o 
Hon.  C.  B.  Smith,  Judge,  presiding.  Opinion  tiled  June  21, 
1881. 

Mr.  William  A.  Day,  for  plaintiff  in  error;  that  a  hill  of 
Liliii]^  is  open  to  explanation  or  contradiction  by  parol,  cited 
Bissel  V.  Price,  16  111.  408;  Grant  v.  Norway,  10  C.  B.  665. 

If  goods  be  taken  from  a  carrier  by  process  of  law,  he  is 
relieved  from  delivering  the  same  acc(Jrdinif  to  the  bill  of  la- 
ding.  Story  on  Bailments,  §120;  Stiles  v.  Davis,  1  Black.   101- 

Bills  of  lading  are  not  negotiable:  B.  &  O.  Ry.  Co.  v.  Wil- 
kins,  44  Md.  11;  Thompson  v.  Dominy,  14  Mees.  W.  403. 

Generally  upon  the  right  to  recover  where  delivery  has  been 
made  to  the  wrong  party  by  the  carrier:  Bassitt  v.  Spofford 
45  N.  Y.  388;  Freeman  v.  BnckiTigham,  18  How.  182;  Saltus 
V.  Everett,  20  Wend.  268;  T.  W.  &  W.  Ry.  Co.  v.  Gilvin,  81 
111.  511. 

Where  delivery  and  payment  are  to  be  concurrent  acts,  title 
does  not  pass  until  payment:  Ward  v.  Shaw,  7  Wend.  404; 
Hoffman  v.  Culver,  7  Bradwell,  450. 

In  the  absence  of  property  and  authority,  a  sale  of  chattels 
confers  no  title:  Luckey  v.  McDermott,  8  S.  R.  600;  WiU 
lianas  V.  Merle,  11  Wend.  80;  Guereirs  v.  Peile,  3  B.  Aid. 
610;  Williams  v.  Barton,  3  Bing.  9;  McUombin  v.  Davis,  6 
East,  538;  Shaw  v.  Stone,  1  Cush.  228;  Odiome  v.  Maxey,  13 
Mass.  178;  Newbold  v.  Wright,  4  Rawle  195. 

Mr.  J.  S.  LoTHROPjfor  defendant  in  error. 

You  n.  4 
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McCuLLOCH,  J.  This  was  an  action  of  replevin  commenced 
on  the  29th  day  of  October,  1880,  by  Willis  Stone,  as  agent  of 
one  Edward  Bailey,  to  recover  possession  of  one  car  load  of 
baled  hay  in  a  car  on  the  track  of  defendant  in  error  in  Tolono. 
The  suit  was  commenced  before  a  justice  of  the  peace,  who 
issued  his  writ  of  replevin  to  a  constable;  the  plaintiff  gave  the 
usual  bond,  the  writ  was  served  by  copy  on  the  same  day  it 
was  issued,  but  the  oflScer  being  unable  to  find  the  property, 
made  return  of  the  writ  accordingly.  On  the  return  day  of  the 
writ  the  parties  appeared  before  the  justice,  whereupon  the 
plaintiff  demanded  judgment  for  the  value  of  the  hay  as  in  an 
action  of  trover,  and  a  trial  being  had,  judgment  was  rendered 
for  the  plaintiff  for  the  sum  of  $62.50,  from  which  judgment 
the  defendant  appealed.  .  On  the  trial  in  the  circuit  court  the 
cause  was  submitted  to  the  court  (a  trial  by  jury  being  waived) 
upon  the  following  agreed  state  of  facts: 

"  Edward  Bailey,  of  Champaign,  Illinois,  was  possessed  of 
a  farm  near  Tolono,  upon  which  was  a  large  quantity  of  hay 
in  stacks.  That  WilUs  Stone  was  Bailey's  agent  at  Tolono, 
controlling  and  operating  said  farm  for  Bailey. 

"That  Bailey  agreed  with  one  Ledger,  a  transient  party,  to 
sell  Ledger  said  hay  at  the  rate  of  $6.25  per  ton,  to  be  paid  for 
when  each  car  was  loaded;  but  it  was  expressly  stipulated  that 
Stone,  as  the  agent  of  Bailey,  should  continue  in  the  control 
and  possession  thereof  until  said  hay  was  paid  for;  and  in  the 
event  of  Ledger  failing  to  pay  for  each  car  load  of  said  hay 
when  a  car  was  loaded,  then  the  hay  was  to  be  shipped  by 
Stone  in  his  own  niame;  tint  Stone  was  not  to  part  with  the 
possession  of  said  bayjm^l  it  was  paid  for.  But  no  notice  of 
the  above  arrangement  was  given  to  the  defendant,  nor  to  any 
of  its  agents,  and  it  had  no  notice  thereof. 

"  The  car  load  in  controversy  contained  about  ten  tons,  was 
partly  loaded  in  the  car  October  28,  1880;  about  four  o'clock 
of  that  day  the  agent  of  the  Wabash,  St.  Louis  &  Pacific  rail- 
way company  issued  and  delivered  to  said  Ledger  a  bill  of 
lading  for  said  car  (a  copy  of  which  is  attached  to  the  papers). 
Tliat  the  balance  of  said  car  load  was  loaded  in  said  car  the 
next  morning  between  the  hours  of  nine  and  ten  o'clock. 
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'*  Ledger  furnished  the  hay  press  and  hands,  and  teams  to 
press  said  hay,  and  pressed  and  baled  by  Ledger  on  Bailey's 
farm.  Lcdorer's  hands  hauled  the  hay  to  the  scales,  and  there 
weighed  by  W.  H.  Morgan  at  request  of  Stone,  and  tickets 
taken  in  Stone's  name;  and  under  the  charge  of  Stone  and  by 
Baid  hands  of  Ledger  thence  taken  to  the  car  and  loaded. 

"But  no  notice  was  given  to  defendant  of  the  manner  of 
weighing,  nor  that  Bailey  or  Stone  had  any  interest  in  it  until 
the  demand  hereafter  mentioned. 

"  That  several  car  loads  of  hay  had  been  pressed,  weighed, 
loaded  and  shipped  in  this  mannerlby  Ledger,  but  that  Ledger 
had  paid  Stone  for  each  of  said  cars  when  loaded,  and  in  each 
instance  a  bill  of  lading  was  issued  to  Ledger  in  name  of  £.  M. 
Everdeen  &  Co.,  and  consigned  to  Elmendorf  &  Co.,  Chicago, 
and  bill  of  lading  so  issued  by  defendant  was  taken  by  Ledger 
to  R.  A.  Bower,  banker,  and  with  drafts  upon  consignee  trans- 
ferred to  Bower  who  paid  I*edger  the  cash  value  for  the  same, 

"That  as  sopn  as  the  carload  in  controversy  was  loaded. 
Stone  demanded  of  Ledger  the  pay  for  said  load  of  hay,  but 
Ledger  evaded  him,  went  oif  and  did  not  return;  said  Stone 
then  immediately  and  while  said  car  of  hay  was  on  the  track 
at  Tulono,  made  a  demand  on  the  agent  of  said  defendant  at 
Tolono  for  the  return  of  said  hay  to  him,  but  the  agent  refused 
to  let  him  have  it  Stone  then  went  to  the  oflSce  of  Esquire 
Colvin,  J.  P.,  and  commenced  this  replevin  suit;  that  the  writ 
of  replevin  was  returned  by  J.  A.  Davidson,  constable,  with 
liis  endorsement  that  the  goods  were  not  found  by  him. 

"That  neither  said  Bailev  or  said  Stone  knew  of  the  issuing 
of  said  bill  of  lading  to  Ledger. 

**That  Ledger,  upon  receipt  of  said  bill  of  lading,  drew  a  draft 
for  the  sum  of  $65  in  favor  of  R.  A.  Bower,  and  delivered  said 
draft  and  bill  of  lading  to  R.  A.  Bower,  of  Tolono  (said  draft 
was  pinned  to  the  bill  of  lading),  who  paid  him  upon  the  same 
the  sum  of  $65.  The  bill  of  lading  was  not  assigned  or  in- 
doreed,  bat  was  attached  to  the  draft  in  the  usual  way. 

"Tliat  the  bill  of  lading,  with  draft,  was  on  the  night  of 
October  28,  1880,  sent  to  Chicago  by  Bower,  he  having  no 
knowledge  of  any  controversy  in  regard  to  the  matter. 
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"  The  agent  of  the  defendant  supposed,  at  the  time  the  bill  of 
lading  was  issued,  that  the  car  was  fully  loaded." 

The  bill  of  lading  referred  to  in  the  foregoing  stipulation  is 
dated  October  28th,  1880,  and  recites  the  receipt  from  S.  D.  0. 
Hays  <Sf  Co.,  of  the  hay  in  question,  consigned  to  Elinendorf 
&  Co.,  Chicago,  Illinois,  signed  by  the  agent  at  Tolono. 

On  the  trial  in  the  circuit  court  judgment  was  rendered  in 
favor  of  defendant,  to  which  the  plaintiif  excepted  and  now 
brings  the  record  to  this  court  and  asks  for  a  reversal,  on  the 
ground  that  the  facts  so  agreed  upon  entitled  him  to  a 
judgment 

Were  it  not  for  the  alleged  rights  acquired  by  Bower,  the 
banker  who  cashed  the  draft  drawn  upon  the  faith  of  the  bill 
of  lading,  there  could  be  little  controversy  about  this  case.  By 
the  contract  between  Bailey  and  Ledger  for  the  sale  of  the  hay, 
payment  was  to  be  made  by  the  latter  when  each  car  was 
loaded,  and  until  such  payment  was  made.  Stone,  as  the  agent 
of  Bailey,  was  to  continue  in  the  control  and  possession  of  the 
hay.  Ledger  never  liad  the  right  of  possession  of  the  hay  in 
controversy,  as  against  the  right  of  possession  residing  in 
Stone,  for  the  reason  the  hay  was  not  paid  for.  The  fact  that 
the  railway  company  had  no  notice  of  the  arrangement  between 
Bailey  and  Ledger  as  to  Stone's  agency  in  the  matter,  or  his 
right  of  control  over  the  property  until  paid  for,  cannot  affect 
plaintiff's  right  to  recover,  for  the  company  only  succeeded  to 
the  right  of  possession  of  Ledger,  whatever  that  might  prove 
to  be,  and  being  but  a  bailee,  it  was  in  possession,  "  for  whom- 
soever it  might  concern."  T.  W.  &  W.  Ry.  Co.  v.  Gilvin,  81 
111.,  511. 

Even  if  Stone  had  parted  with  the  possession  and  Ledger 
had  been  permitted  to  load  the  hay  on  defendant's  car,  yet, 
upon  his  failure  to  pay.  Stone  would  have  had  the  right  to  re- 
sume the  possession,  and,  in  the  absence  of  the  intervening^ 
rights  of  other  innocent  parties,  might  have  successfully  main- 
tained his  right  as  against  the  defencjant.  We  do  not  consider 
these  propositions  to  be  seriously  controverted  by  counsel  for 
defendant. 

But  it  is  contended,  on  behalf  of  the  defendant,  tliat  Stone 
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had  8o  far  held  out  Led<yer  as  the  owner  of  and  in  possession  of 
the  haj  as  to  authorize  innocent  third  parties  to  deal  with  him 
as  such;  that  when  Ledger  was  permitted,  by  Stone,  to  load  the 
hay  upon  defendant's  cars,  without  notice  of  his  right  of  posses- 
sion until  the  same  was  paid  for,  defendant  acquired  the  right 
to  issue  a  bill  of  lading  to  Ledger;  that  when  the  banker  found 
Ledger  clothed  with  this  evidence  of  ownership  he  had  tlie 
right  to  deal  with  hira  as  the  owner  of  the  hay,  and  to  receive 
the  bill  of  lading  as  a  symbolical  delivery  of  the  hay  itself  as  a 
pledge  that  the  consignee  would  pay  the  draft  drawn  by  Ledger; 
that  defendant  having  issued  the  bill  of  lading  without  any 
noticeof  plaintiff's  right  of  possession,  and  Bower,  without  any 
Buch  notice,  having  cashed  the  draft  and  having  taken  the  bill 
of  lading  as  security  for  its  payment  by  the  consignee,  the  title 
to  as  well  as  the  possession  of  the  property  became  vested  in 
Bower;  that  defendant  became  the  bailee  of  Bower  arid  was 
thenceforward  answerable  to  him  and  not  to  Ledger  or  Stone, 
for  which  reason  it  is  contended  that  Stone  cannot  recover  in 
this  action. 

It  is  not  to  be  denied  that  bills  of  lading  occupy  a  very  im- 
portant place  in  the  commercial  world.  For  the  time  being 
they  stand  in  the  place  of  the  property  they  cover  and  may  bo 
treated  as  its  representative.  When  the  right  of  possession  is 
changed  by  a  sale  or  pledge  of  the  property  itself,  the  transfer 
of  the  bill  of  lading  operates  as  a  change  of  possession  of  the 
property,  the  carrier  in  the  meantime  being  the  custodian  for 
the  real  owner  or  party  in  interest.  "While  a  bill  of  lading- 
is  not  a  negotiable  instrument  in  the  sense  in  which  a  bill  of  ex- 
change or  promissory  note  is  negotiable,  yet  as  the  representative 
of  a  valuable  commodity  it  is  assignable  to  the  party  entitled 
to  control  the  possession  of  that  commodity,  to  the  same  extent 
and  for  the  same  purposes  as  the  property  itself  would  be  if  cor- 
poreally present  Inasmuch,  therefore,  as  these  instruments  are 
capable  of  performing  very  important  functions  in  commercial 
transactions,  innocent  holders  thereof  for  value  ought  to  receive 
the  same  protection  as  if  they  held  possession  of  the  property 
itself. 

But  every  person  purchasing  property  or  receiving  a  pledge 
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of  the  Bame  upon  the  faith  of  a  bill  of  lading  is  bound  to  depend 
very  largely  upon  the  good  faith  of  the  party  with  whom  he 
deals.  Unless  otherwise  provided  the  bill  of  lading  is  evidence 
of  title  in  the  consignee,  and,  unless  notified  to  the  contrary,  the 
carrier  may  deliver  to  the  consignee  without  its  production. 
Hutchison  on  Carriers  Sec.  130. 

Such  was  the  case  in  the  present  instance.  The  receipt  ran 
in  the  name  of  S.  D.  C.  Hays  &  Co.,  of  which  firm  we  may 
presume  Ledger  was  a  member,  but  the  consignment  was 
to  Elmendorf  &  Co^,  at  Chicago.  When  Bower  cashed  the 
draft  of  Ledger  on  the  latter  firm  he  must  have  satisfied 
himself  from  evidence  dehors  the  bill  of  lading,  that  Ledg- 
er had  authority  to  draw  for  the  value  of  the  hay,  for  cer- 
tainly the  bill  of  lading  conveyed  no  such  authority  on  its  face. 
It  purported  to  be  nothing  more  than  a  receipt  to  S.  D.  C.  Hays 
&  Co.  for  certain  hay  presumed  to  belong  to  Elmendorf  &  Co., 
and  a  contract  by  defendant  to  carry  the  same  to  him  upon 
certain  specified  conditions.  What  authority  had  Ledger  to 
obtain  advancements  from  Bower  on  hay  consigned  to  Elmen- 
dorf &  Co.?  For  a  satisfactory  answer  to  this  question  Bower 
must  have  trusted  to  either  Elmendorf  &  Co.  or  to  Ledger. 
So  in  regard  to  the  £^ct  of  the  shipment,  Bower  did  not  go  on 
each  occasion  to  the  railroad  to  see  that  the  car  was  actually 
loaded.  He  took  the  signature  of  the  defendant's  agent  to  the 
bill  of  lading  together  with  Ledger's  representations  as  suf- 
ficient evidence  of  that  fact.  So  it  is  evident  that  Bower,  as  is 
likely  to  be  the  case  in  a  large  majority  of  instances,  trusted 
the  good  faith  of  the  parties  with  whom  he  was  dealing.  Wliat 
his  remedies  may  be  against  them  it  does  not  now  concern  us. 
The  question  at  issue  in  this  case  is  to  what  extent  ^2aiW{^ is 
bound  by  the  acts  of  Ledger. 

That  a  gross  fraud  has  been  perpetrated  by  Ledger  is  but  too 
apparent.  If  one  of  two  innocent  parties  must  suffer  therefrom, 
the  rule  is  that  *'He  who  trusted  the  knave  must  be  the 
Eufterer."  T.  W.  &  W.  By.  Co.  v.  Gilvin,  szipra.  On  behalf  of 
defendant  it  is  argued  that  by  putting  the  hay  under  control 
of  Ledger  at  the  stack,  by  allowing  his  hands  to  press  the  hay 
and  his  teams  to  haul  it  to  the  cars,  and  his  men  to  load  it,  and 
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by  allowing  him  to  procure  bills  of  lading  from  day  to  day 
withoat  giving  notice  of  his  right  of  possession,  plaintiff  held 
Ledger  out  to  the  world  as  the  owner  of  the  hay,  and  having 
trasted  him  with  the  same  as  the  owner  thereof,  plaintiff  ought ' 
not  now  to  be  allowed  to  claim  it  as  against  innocent  holders 
Ibr  valae. 

The  facts  set  out  in  the  agreement  are  briefly  these:  Stone 
was  to  remain  in  possession  until  the  hay  was  paid  for;  each 
ear  load  was  to  be  paid  for  when  loaded;  in  ease  Ledger  failed 
to  pay  in  this  manner  the  hay  was  to  be  shipped  in  Stone^s 
name;  Ledger  furnished  the  hay  press  and  teams  and  pressed 
the  haj  on  Bailey's  farm;  his  hands  hauled  the  hay  to  the 
scales,  where  it  was  weii^hed  at  Stone's  request,  tickets  were 
taken  in- Stonejs  name,  and  then  under  the  charge  of  Stone,  but 
bv  tlie  hands  of  Ledsrer;  the  hav  was  taken  to  the  car  and  loaded. 
Several  ear  loads  had  been  pressed,  weighed,  loaded  and  shipped 
in  this  manner  by  ledger,  who  had  paid  Stone  for  each  car 
load  when  loaded,  and  in  each  instance  Ledger  had  received  the 
bill  of  lading  consigned  to  Ehn3ndorf  &  Co.,  upon  whom 
Ledger  had  drawn  drafts  which  had  been  cashed  by  Bower,  the 
bills  of  lading  l)eing  therewith  transferred  to  him.  As  soon  as 
the  car  in  controversy  was  loaded  Stone  demanded  pay  there- 
for from  Ledger,  who  went  off  and  did  not  return,  whereupon 
plaintiff  immediately,  and  while  the  hay  was  on  the  track  at 
Tolono,  made  a  demand  therefor  of  defendant's  agent,  who 
refnsed  to  let  him  have  it. 

A^  we  have  bjfore  had  occasion  to  remark,  there  was  nothing 
in  this  whole  transaction  to  prevent  plaintiff^s  asserting  his 
ri<^ht  to  the  property  in  controversy  as  against  defendant,  un- 
less the  rights  of  some  innocent  holder  of  the  bill  of  lading  fur 
value  had  intervened.  Stone  asserteJ  this  right  of  his  at  the 
very  first  moment  he  could  have  done  so  under  the  contract. 
As  soon  as  the  hay  was  loaded,  and  before  it  had  passed  beyond 
his  control,  he  had  a  right  to  demand  his  pay,  and  in  case  it  was 
not  forthcoming  he  had  a  right  to  have  it  shipped  in  his  own 
name.  As  between  himself  and  Stone,  Ledger  had  no  right  to 
a  bill  of  lading  until  the  hay  was  paid  for.  Stone  made  de- 
mjtud  in  due  time,  so  as  to  save  his  right  to  have  the  hay  ship. 
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ped  in  his  own  name,  that  ia,  after  it  was  loaded  and  before 
any  bill  of  lading  was  or  could  liave  been  procured  (ifter  loading. 

It  is  argued,  however,  that  the  bill  of  lading  was  issued  be- 
fore the  loading  was  completed,  and  that  this  course  was  jus- 
tified by  the  previous  course  of  conduct  between  the  parties. 
Here,  however,  the  evidence  fails  to  sustain  defendant's  posi- 
tion. There  is  no  evidence  whatever  that  any  previous  bill  of 
lading  had  been  issued  to  Lodger  before  the  car  represented  by 
it  was  fully  loaded  and  the  contents  paid  for,  or  that  Stone 
ever  was  apprised  of  any  such  irreirular  transaction,  nor  was  he 
aware  of  the  issuing  of  the  bill  of  lading  in  this  particular  case. 

We  cannot  see  that  Stone  has  been  guilty  of  any  negligence 
whatever  in  trusting  Ledger  with  the  property  in  question. 
In  fact  he  would  not  trust  him  for  anything.  On  the  other 
hand,  defendant's  agent  trusted  Ledger's  statement  that  the  car 
was  fully  loaded  when  it  was  not.  Had  this  agent  seen  to  it 
that  the  car  was  loaded  before  issuing  the  bill  of  lading.  Ledger 
M'ould  have  been  powerless  to  perpetrate  the  fraud  upon  Bower. 
As  to  plaintiff,  the  bill  of  lading  was  fictitious  when  issued,  and 
its  transfer  could  confer  upon  Bower  no  rights  to  plaintifTs 
property.  The  fault  lay  wholly  with  defendant's  agent  in  is- 
suing it.  As  a  general  rule  such  instruments  are  void. 
Hutchison  on  Carriers,  Sees.  122, 123;  7  Ad.  &  E.  29;  18  How- 
ard, 182.  Stone  retained  his  control  over  the  property  up  to 
the  very  time  when  a  valid  bill  of  lading  could  have  first  is- 
sued and  then,  upon  Ledger's  failure  to  perform  his  part  of  the 
contract,  asserted  his  right  to  the  hay.  We  see  nothing  in  his 
conduct  or  in  any  of  the  circumstances  attending  the  transac- 
tion whereby  he  ought  now  to  be  estopped  from  claiming  hia 
property.  As  the  matter  now  stands,  the  property  has  gone 
forward,  its  proceeds  have  or  can  be  applied  to  the  payment  of 
the  draft  cashed  by  Bower,  and  in  this  manner  the  wrong  done 
him  can  be  repaired,  while  the  loss  can  properly  be  made  to  fall 
upon  defendant,  whose  agent  seems  to  have  been  the  only  party 
through  whose  fault  Ledger  whs  enabled  to  perpetrate  the  fraud. 
The  judgment  of  the  court  below  will  be  reversed  and  the 
c-iuse  remanded  for  further  proceedings,  in  conformity  with 

this  opinion. 

Beversed  and  remanded. 
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William  Brewer 

V. 

William  V,   Christian  et  al. 

1.  Practice  wnERE  PART  op  declviivtion  rei^atns  unanswered. 
— ^In  cases  where  a  part  of  the  declaration  remains  unanswered  by  plea,  the 
practice  is  for  the  plaintiff  to  have  an  interlocutory  judgement  entered  for  the 
part  unanswered,  but  no  final  judgment  should  be  entered  until  the  trial  of 
the  issues,  when  the  whole  amount  of  the  recovery  can  be  included  in  one  ver- 
dict, and  one  judgment  rendered  for  the  whole. 

2.      Two  FINAL  JdDaSCBNTS  NOT  ALLOWED    IN    SAME  CASE. — A  plaintiff 

cannot  be  allowed  to  sever  his  action,  either  us  to  persons  or  amount,  and 
have  several  judcrments  for  several  suuls  at  difforeni  stages  of  the  proceedings:. 
Semble. — ^That  where  a  plaintiff,  had  taken  final  judgment  for  one  sum  in 
the  progress  of  the  case,  if  he  should  obtain  a  verdict  in  his  favor  for  the  re- 
maind^,  it  would  be  error  for  the  court  to  render  a  second  judgment  in  the 
same  case.  ^ 

3.  Failure  of  consideration. — Where  the  defective  quality  of  the 
thing  sold  is  relied  ux>on  as  a  failure  of  consideration,  there  must  have  been 
either  a  warranty  of  or  a  fraudulent  representation  as  to  its  quality,  or  there 
can  be  no  failure  of  consideration. 

4.  Purchase  at  trustee's  sale. — As  between  a  purchaser  and  a  trus- 
tee at  a  trustee's  sale,  the  rule  of  caveat  emptor  applies.  A  purchaser  at 
rach  sale  gets  only  such  title  as  the  trustee  has  to  convey. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the 
Hon.  W.  R.  Welch,  Judge,  presiding.  Opinion  filed  June 
21,  1881. 

Mr.  W.  T.  CoALL,  Mr.  R.  Mc Williams  and  Mr.  F.  W.  Bur- 
ifKrT,-for  appellant;  that  aj)i)ellftnt  is  not  concluded  by  the  judg- 
ment in  trover,  to  which  he  was  not  a  party,  cited  Green  v.  New 
River  Co.  14  T.  R.  590;  Pritclianl  v.  IIitchw»ck,  6  M.  &  Gr. 
151;  Bull's  Nisi  Prius,  238;  Garent  v.  Wanimann,  3  Bing. 
69;  C.  &  N.  W.  R.  R.  Co.  v.  N.  L.  P.  Co.  70  III.  217;  York 
T.  Steele,  50  Barb.  400 ;  Wliittaker  v.  Wheeler,  44  111.  440; 
As{  den  v.  Nixan,  4  How.  467:  G  »ddard  v.  Bjuson,  15  Abb.  P.r. 
191;  Freeman  on  Judgments,  §  252. 

There  is  no  warranty  of  title  in  a  trustee's  sale:  Owings  v. 
Thompson,  3  Scam.  502. 
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The  evidence  fails  to  show  a  contract  of  warranty:  Oaron- 
delet  Iron  Works  v.  Moore,  78  111.  66 ;  Holmes  v.  Shaver,  78 
III.  578. 

Messrs.  Rick  &  Miller  and  Mr.  A.  N.  Kinosburt,  for  ap- 
pellees; that  fraud  vitiates  all  sales,  cited  Borer  on  Judicial 
Sales,  570. 

McCuLLocH,  J,  This  suit  was  commenced  on  the  12th  day 
of  March,  A.  D.  1878,  to  recover  the  amount  due  on  three 
certain  promissory  notes  made  by  appellees  to  appellant,  dated 
•  November  8,  1875,  bearing  interest  at  the  rate  of  ten  per 
cent  per  annum,  and  providing  that  if  the  interest  be  not  paid 
annually  the  same  to  become  principal  and  bear  the  same  rate 
of  interest.  The  writ  was  made  returnable  to  the  March  term, 
1878,  at  which  term  divers  orders  were  made  in  regard  to  the 
pleadings,  from  which  it  appears  that  appellees  had  filed  fonr 
pleas,  but  that  they  had  obtained  leave  to  virhdraw  the  first  and 
second.  From  the  additional  record  filed  by  appellees  it  ap* 
pears  that  on  the  eleventh  day  of  December,  1878,  the  parties 
appearing  by  their  respective  counsel,  and  it  appearing  to  the 
court  that  a  part  of  plaintifi^s  cause  of  action  set  forth  in  bis 
declaration  remained  unanswered,  and  not  denied  by  plea,  it 
was  ordered,  adjudged  and  considered  by  the  court  that  the 
plaintiff  have  and  recover  of  and  from  the  defendants,  by  rea- 
son of  the  non-performance,  by  the  defendants,  of  some  of  the 
promises  and  undertakings  in  the  declaration  mentioned,  the 
sum  of  $2,329  damages,  together  with  his  costs  and  charges  by 
him  therefore  expended,  and  that  he  have  execution  therefor. 
In  what  manner  this  sum  was  arrived  at  by  the  court  does  not 
appear,  as  there  is  no  recital  in  the  judgment  showing  what 
the  nature  of  the  defense  was  that  was  set  up  in  the  plea, 
nor  what  course  was  taken  by  the  court  to  assess  the  dam- 
ages. All  we  know  is  that  a  part  of  the  plaintiff's  declara 
tion  remaining  unanswered  by  plea,  the  court  proceeded 
to  the  rendition  of  final  judgment  as  to  the  part  unan- 
swered. No  complaint  is  now  made  by  either  party  to  this 
proceeding  of  the  court,  nor  was  there  any  attempt  made 
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to  question  its  correctness  in  the  court  below  so  far  as  we  can 
learn  from  the  record.  It  then  appears  that  the  cause  pro- 
ceeded as  to  the  matters  in  issue  by  the  pleadings  between  the 
parties,  until  the  March  term,  1880,  at  which  term  it  being 
shown  to  the  court  that  the  pleas  and  replication  had  been 
lost,  it  was  ordered  that  the  cause  be  tried  on  a  stipulation 
entered  into  between  the  parties,  by  which  it  was  provided 
that  the  defendants  might  prove  on  the  trial  any  fact  or  facts 
that  would  have  been  competent  evidence  under  any  special 
plea  well  pleaded,  and  that  the  plaintiff  might  prove  any  fact 
or  facts  that  would  have  been  appropriate  under  proper  replica- 
tions thereto.  The  cause  thereupon  proceeded  to  a  trial  before 
the  court  and  a  jury,  the  result  of  which  trial  was  a  verdict  for 
defendants,  upon  which,  after  overruling  a  motion  for  a  new 
trial,  the  court  rendered  judgment  in  favor  of  defendants  for 
their  costs  and  awarded  execution  therefor.  From  this  judg- 
ment plaintiff  below  appeals  to  this  cx)urt. 

It  is  argued  by  appellant  that  the  notes  upon  their  face 
amounted  to  $2,960,  and  inasmuch  as  the  evidence  offered  by  ap- 
pellees did  not  tend  to  establish  a  defense  to  more  than  $1,223, 
appellant  was  entitled  to  a. verdict  and  judgment  for  the  re- 
mainder. To  this  it  is  replied,  and  we  think  successfully,  that 
the  plaintiff  having  already  taken  a  final  judgment  against  de- 
fendants for  that  part  of  the  amount  claimed  by  him,  not  an- 
swered by  the  declaration,  with  an  award  of  execution  therefor, 
he  is  not  now  entitled  to  a  second  judgment  for  the  same  sum. 
Tlie  practice  in  such  cases,  as  we  understand  it,  is  for  the  plain. 
tiff  to  have  an  interlocutory  judgment  entered  for  the  part  of 
the  declaration  unanswered,  but  no  final  judgment  should  be 
entered  until  the  trial  of  the  issues,  when  the  whole  amount 
of  the  recovery  can  be  included  in  one  verdict  and  one  judg- 
ment be  rendered  for  the  whole.  But  we  are  unable  to  per- 
oeive  how  the  plaintiff  can  be  allowed  to  sever  his  action  either 
as  to  person  or  amount  and  have  several  judgments  rendered 
against  several  persons,  or  against  the  same  persons  for  several 
fiams  at  different  stages  of  the  proceeding.  Yanduzen  v.  Pome- 
roy,  24  III.  279;  Freeland  v.  Board  of  Supervisors,  24  III. 
303;  Wight  v.  Meridith,  4  Scam.  36U;  Wight  v.  Hoffman,  Id. 
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362.  The  plaintiff  in  the  court  below  having  taken  this  irreg- 
ular judgment  cannot  now  be  heard  to  complain  that  the 
amount  thereof  was  not  found    in  liis  favor  bv  the  lury. 

It  seems  the  defense  relied  upon  in  the  court  below  was  a  part 
failure  of  consideration  for  the  notes  sued  on  arising  out  of  the 
following  state  of  facts:  On  the  16th  day  of  May,  1871, 
Charles  Zurniehlin  and  wife  conveyed  to  Jesse  J.  Phillips  cer- 
tivin  property  on  which  was  situated  a  sash  and  door  factory 
and  planing  mill  ot*  said  Zurmehlin,  in  trust  to  secure  the  pay- 
ment of  a  note  payable  to  apj)ellant  for  the  sura  of  $2,500,  with 
power  in  the  trustee  to  sell  the  property  in  case  of  default  in 
the  payment  of  the  note.  Default  having  been  ndade  in  pay- 
ment of  the  note  the  trustee  advertised  the  property  to  be  sold 
as  provided  by  the  deed. 

In  the  meantime  Zurmehlin  had  made  an  assignment  for 
the  benefit  of  his  creditors,  to  one  Amos  Miller,  who  claimed 
certain  of  the  machinery  in  the  planing  mill  as  personal  prop- 
erty and  not  covered  by  tlie  deed  of  trust.  Prior  to  the  day 
on  which  the  sale  under  the  deed  of  trust  was  to  take  place,  ap- 
pellee, AVilliam  V.  Christian,  went  to  appellant  to  see  if  an  ar- 
rangement could  not  be  made  whereby  said  Christian  and  ap- 
pellee George  A.  Kelly  could  buy  the  property  and  give  their 
notes  for  Uie  amount  of  appellant's  claim,  with  the  other  two 
makers  as  sureties.  It  was  then  arranged  that  appellant  should 
bid  on  the  property  the  sum  of  $3,000  and  Christian  was  to  bid 
(50  more:  that  the  trustee  should  a  make  deed  to  Christian  and 
Kelly,  and  that  they  should  give  appellant  the  notes  sued  on 
in  this  case. 

On  the  day  of  sale  appellant,  with  Phillips  the  trustee,  filed  a 
bill  and  obtained  an  order  for  injunction  from  the  master  in 
chancery  for  the  purpose  of  restraining  Miller  from  removing 
any  of  said  property  claimed  by  him,  from  said  planing  mill 
and  appellant  signed  the  injunction  bond  Miller  had  knowl- 
edge of  this  injunction,  but  says  no  writ  was  served  upon  him. 
When  the  sale  was  about  to  commence.  Miller  gave  notice,  in 
the  presence  of  Brewer,  Phillips,  Christian  and  others  in  at- 
tendance, of  his  claim  to  the  machinery  under  the  deed  of  as* 
Bignment  made  by  Zurmehlin.     Thereupon  Phillips  as  trustee 
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proceeded  with  the  sale;  Christian  and  Kelly  became  the  pur- 
cliasers;  Phillips  made  a  deed  to  them,  according  to  the  de- 
scription in  the  deed  of  trust  to  him,  and  put  them  in  posses- 
sion of  the  property  sold,  including  the  machinery  and  fixtures 
in  dispute,  and  in  pursuance  of  the  arrangement  made  be- 
tween appellant  and  Christian,  made  some  days  before  the  sale, 
appellant  accepted  of  the  purcliasers  the  notes  sued  on  in  lieu 
of  so  much  casli,  to  which  he  would  have  been  entitled  if  the 
property  had  been  for  cash.  Miller  then  commenced  an  ac- 
tion of  trover  against  Brewer,  Christian  and  Kelly,  for  the  val- 
ne  of  the  machinery  and  fixtures  claimed  by  him,  upon  the 
trial  of  which  suit  the  issues  were  found  in  favor  of  Brewer, 
but  against  Christian  and  Kelly  for  $1,223,  for  which  sum 
judgment  was  rendered  against  them  in  favor  of  Miller,  which 
they  were  obliged  to  pay.  They  now  claim  that  because  of 
the  failure  of  title  to  this  machinery  and  fixtures  for  the  val- 
ue of  which  said  judgment  was  rendered,  the  consideration  of 
said  notes  has  to  that  extent  failed.  As  between  the  trustee 
and  the  purchasers  it  is  not  denied  that  the  rule  of  caveat  emp- 
tor  applies.  They  had  notice  of  the  adverse  claims  of  Miller, 
and  must  have  known,  for  such  is  law,  that  the  trustee  would 
not  be  bound  to  make  good  their  title.  But  it  is  claimed  that 
Christian  and  Kelly  were  virtually  purcliasers  from  appellant; 
that,  when  they  gave  their  notes  to  him,  such  notes  represent- 
ed the  purchase  money  of  all  the  property,  including  that  in 
dispute;  that  the  consideration  therefor  having  failed  to  the 
extent  of  the  amount  they  had  to  pay  Miller,  they  can  now  set 
it  up  in  defense  against  appellant. 

It  is  a  familiar  rule  that  where  the  defective  quality  of  the 
thing  sold  is  relied  upon  as  a  failure  of  cgnsideration,  there 
must  have  been  a  warranty  of  or  a  fraudulent  representation 
as  to  its  quality  or  there  can  be  no  failure  of  consideration. 
Richards  v.  Betzer,  53  111.  466.  So  there  can  be  no  failure  of 
consideration  for  notes  given  for  the  price  of  land  conveyed  by 
qnit-claim  deed  in  the  absence  of  fraud.  Botsford  v.  Wilson, 
75  111.  132,  and  cases  there  cited. 

In  order  to  make  appellant  responsible  for  the  failure  of 
title  to  this  machinery,  it  must  be  made  to  appear  that  he  either 
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warranted  the  title  thereto  to  the  purchasers,  or  was  guilty  of 
some  fraud  or  fraudulent  representations  in  respect  to  the  title 
wherebj  he  is  now  estopped  from  claiming  the  full  purchase 
price. 

We  cannot  see  from  the  evidence  any  fraudulent  represent- 
tations  whatever  made  by  him  to  induce  the  purchase.  The 
facts  about  the  disputed  title  were  made  known  to  all  persons 
present  before  the  sale  took  place.  The  purchasers  therefore 
had  no  right  to  rely  upon  anything  appellant  might  have  pre- 
viously said,  even  if  he  had  falsely  represented  the  title,  for  un- 
less the  party,  in  ignorance  of  the  truth,  relied  upon  such  false 
representations,  he  cannot  be  heard  to  say  that  he  has  been  de- 
frauded. 

The  only  remaining  question  is,  did  appellant  warrant  the 
title  to  the  property  in  dispute?  Christian  says  in  his  testi- 
mony that  in  his  conversation  with  Brewer  before  the  day  of 
the  sale,  he  inquired  of  Brewer  whether  or  not  the  machinery 
and  fixtures  went  with  the  real  estate,  and  was  informed  by 
him  that  they  did.  On  the  day  of  sale  after  Miller  had  given 
notice  of  his  claim,  Christian  testifies  that  appellant  said  to 
Phillips  to  go  ahead  and  sell  the  property;  that  he  guessed  his 
bond  was  good  for  that  amount,  and  that  Phillips  when  about 
commencing  the  sale  said  he  had  a  perfect  right  to  sell  tlie 
property;  that  it  would  be  all  right;  that  Judge  Brewer  was 
good  for  the  amount  yet. 

There  was  no  controversy  as  to  the  title  to  the  realty.  The 
only  question  was  whether  or  not  the  property  in  dispute  be- 
longed to  the  realty.  To  establish  this  claim  Brewer  and  Phil, 
lips  had  filed  a  bill  for  an  injunction,  and  had  given  bond  to 
pay  Miller  and  all  dama;5es  resulting  to  him  on  account  of  the 
wrongful  suing  out  of  such  injunction.  Neither  Brewer  nor 
Phillips  pretended  to  deal  with  the  property  in  dispute  in  any 
other  light  than  as  part  of  the  realty  subject  to  the  deed  of  trust. 

The  purchasers  must  have  known  they  were  purchasing  from 
Phillips  as  trustee  and  not  of  Brewer,  that  all  the  title  they 
could  get  under  that  purchase  was  the  title  which  Phillips  hail 
power  to  convey  and  no  more,  and  that  as  between  themselves 
and  the  trustee  they  must  run  the  risk  of  the  title.     If  under 
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these  circumstances,  appellant  as  an  inducement  to  the  bidders, 
offered  to  warrant  the  title  to  the  property  in  dispute,  such  an 
offer  ought  to  have  been  very  explicit  in  its  terms  and  to  be 
clearly  proved.  The  effect  of  Miller's  notice  of  his  claim  would 
be  to  deter  bidders  from  bidding  the  full  value  of  the  property. 
If  in  the  face  of  such  a  claim  on  the  part  of  Miller,  the  pur- 
chasers were  induced  to  bid  the  full  value  of  the  prorerty  in 
consequeuce  of  an  agreement  on  the  part  of  appellant  to  pro- 
tect their  title  as  against  the  claims  of  Miller,  they  ought  to 
be  able  to  show  such  agreement  by  other  and  better  evidence 
than  that  already  referred  to.  We  are  unable  to  give  the  lan- 
guage of  either  Brewer  or  Phillips,  or  of  both  when  considered 
together,  such  a  construction  as  would  amount  to  a  warranty 
of  title  on  the  part  of  Brewer.  The  sale  was  made  by  Phil- 
lips as  so  much  real  estate  which  he  had  authority  to  sell  by 
virtue  of  the  power  contained  in  the  deed  of  trust.  Brewer 
did  not  sell  at  all;  much  less  did  he  undertake  to  sell  this  prop- 
erty in  dispute  as  so  much  personal  property  of  his  own.  The 
circumstances  of  the  case  do  not  raise  an  implied  warranty,  and 
the  language  used  at  the  sale  does  not  amount  to  an  express 
warranty.  If  the  purchasers  expected  to  rely  upon  an  under- 
taking of  Brewer  to  make  good  their  title,  they  had  abundant 
opportunity  to  render  that  contract  specific  after  the  sale  and  be- 
fore giving  their  notes,  but  this  they  did  not  do.  We  are  there- 
fore of  the  opinion  that  the  evidence  wholly  fails  to  sus- 
tain the  defense  of  a  part  failure  of  consideration,  and  that  the 
circuit  court  erred  in  not  setting  aside  the  verdict. 

But  with  the  record  in  its  present  anomalous  condition  we 
are  unable  to  direct  in  what  manner  appellant  is  to  proceed 
with  his  case.  Part  of  the  claim  has  been  reduced  to  a  judg- 
ment, and  sh(mld  he  obtain  a  verdict  in  his  favor  for  the  re- 
mainder it  would  seem,  under  the  authority  eupray  to  be  erro- 
neous for  the  court  to  render  a  second  judgment  in  the  same 
case.  The  judgment  from  which  the  appeal  was  taken  will 
therefore  be  reversed  and  the  cause  remanded  to  the  court  be- 
low, for  such  further  proceedings  as  may  be  conformable  to  law 

as  the  court  shall  be  advieed. 

Beversed  and  remanded. 
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James  Johnson 
Richard  T.  Beeney. 

L  Evidencb  as  to  damaobs. — a  party  cannot  be  parmitted  to  make  his 
own  statement  of  his  grievances  to  a  third  party,  and  then  make  that  third 
party^s  estimate  of  his  damagr3s  a  proper  subject  to  go  before  the  jury  by  tes- 
tifying thereto  himself. 

2.  Deceit  in  sale. — ^To  recover  in  an  action  of  deceit,  the  statement 
must  be  untrue,  the  party  marking  it  must  know  that  it  is  false,  the  person 
seeking  to  recover  must  have  relied  on  the  statement  as  true,  and  the  state- 
ment must  have  been  in  relation  to  a  matter  material  to  the  transaction. 

8.  Modification  of  bule. — But  if  one  state  for  a  fact  as  within  his  own 
knowledge,  that  which  is  material  to  the  transaction  and  concerning  which 
he  has  no  knowledge,  then  if  the  statement  proves  untrue  and  ii^'ury  follows, 
an  action  will  lie,  for  he  is  guilty  of  deceit  in  falsely  averring  and  maintain- 
ing his  knowledge  of  the  truth  of  his  representations,  when  in  fact  he  had  no 
such  knowledge. 

4.  Deceit  in  sat^b  of  land. — In  an  action  for  deceit  in  the  sale  of 
land,  the  plaintiff  cannot  recover  damages  for  which  he  has  not  declared  in 
his  declaration.  So,  where  the  declaration  alleged,  among  other  things,  that 
the  defendant  stated  that  twenty-four  acres  of  the  land  was  broken  and  had 
a  post  and  rail  fence  around  it,  and  that  there  was  house  on  the  land  which 
had  cost  one  hundred  dollars,  and  there  was  no  averment  in  the  declaration 
impeaching  the  truth  of  these  representations,  evidence  upon  this  point  is  not 
admissible,  nor  can  damages  be  recovered  therefor. 

Appeal  from  the  Circuit  Court  of  McLean  county:  the  Hon. 
Owen  T.  Reeves,  Judge,  presiding.  Opinion  filed  Jane  21, 
1881. 

.Messrs.  Ktnneah  &  Moffit,  for  appellants. 

Mr.  S.  B.  Lyman,  for  appellees. 

McCuLLooH,  J.  When  this  case  was  before  us  on  a  for- 
mer occasion,  we  held  the  measure  of  damages  to  be  "the  dif- 
ference between  the  lan'l  purchased  as  it  was  at  the  time  and 
what  it  would  have  been  worth  at  the  time  if  it  had  been  as 
represented  by  the  vendor,  to  which  may  be  added  interest  on 
the  difference."     5  Brad  well,  604.     The  gravamen  of  the  case  is 
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that  appellant  falsely  represented  that  the  land  was  good  land; 
that  froiu  ninety  to  one  hundred  acres  of  it  was  good  bottomt 
lanJ;  that  the  balance  was  nice  table  hind;  that  there  was  a 
peach  orchard  of  one  hnndred  good  bearing  peach  trees,  and  a 
maple  grove  of  forty-nine  trees  on  the  land;  tliat  twenty -four 
acres  of  it  was  broken,  and  had  a  post  and  rail  fence  around  it; 
that  there  was  a  house  on  the  the  land,  the  hitnber  in  which 
cost  one  hnndred  dollars,  and  that  the  taxes  were  paid ;  where- 
as, in  truth  and  in  fact,  the  land  was  rocky;  that  not  to  exceed^ 
fifteen  acres  of  it  was  bottom  land;  that  the  land  was  poor  and 
unfit  for  cultivation;  that  there  was  no  peach  orchard  or  maple 
grove  on  it;  that  the  land  was  not  worth  more  than  one  dollar 
per  acre,  and  that  there  were  taxes  unpaid. 

There  is  no  averment  in  the  declaration  impeaching  the  truth 
of  the  representations  that  twenty-four  acres  of  the  land  was 
broken  and  had  a  post  and  rail  fence  around  it,  and  that  there  was 
a  house  on  the  land,  the  lumber  in  which  had  cost  one  hundrcdl 
dollars.  The  damages  sustained  by  appellee  cannot  therefore 
be  predicated  upon  anything  appellant  may  have  said  concern- 
ing the  amount  of  broken  land,  or  the  fence  or  the  house.  His 
pJaim  for  damages  must  rest  upon  the  alleged  falBe  represen- 
tations of  appellant,  and  not  upon  those  which  appellee  does 
uot  question  in  his  declaration.  He  cannot  be  allowed  to  make 
one  case  by  his  pleadings  and  another  by  his  proof. 

In  the  first  deposition  of  J.  B.  Dobyn,  read  on  the  last  trial, 
the  witness  had  testified  that  the  land  consisted  of  one  hun- 
dred and  sixty  acres  of  prairie  land,  lying  partly  on  the  blufi^s 
of  a  creek,  of  which  thirty  or  forty  acres  was  valley  land,  the 
balance  hilly,  rocky  and  only  fit  for  grazing;  that  eighteen 
acres  of  it  Ao^  heen  broken^  but  had  not  been  in  cultivation  for  * 
three  years;  that  there  was  no  fence  on  it;  that  there  were 
eight  or  ten  acres  of  good  bottom  land,  twenty-five  or  thirty 
acres  of  table  or  second  bottom  land,  and'  the  balance  hilly; 
that  there  was  not  a  good  bearing  peach  tree  on  the  place  in 
May,  1877,  and  that  there  were  only  ten  or  twelve  maple  trees; 
that  there  was  a  little  stone  fence,  a  frame  house  twelve  by  eigh- 
teen feet,  a  stone  stable  twelve  by  twenty  feet,  with  hay  roof 
and  stone  corn-crib.     - 

Tok  IX.         » 
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F.  M.  Martin  in  his  first  deposition  had  also  given  a  de- 
scription of  the  land  in  somewhat  similar  terms  to  that  of 
Dobyn. 

The  land  was  further  described  by  other  witnesses,  whose 
depositions  had  been  taken  in  Kansas,  or  who  appeared  in  per- 
son upon  the  trial.  In  August,  1880,  the  depositions  of  Dobyn 
and  Martin  were  again  taken,  and  also  the  deposition  of  II.  K. 
Burkman,  apparently  by  virtue  of  one  and  the  same  commis- 
sion. To  each  of  these  witnesses  the  following  interrogatory 
was  propounded:  "Suppose  the  land  testified  about  in  your 
former  deposition  had  consisted  in  May,  1877,  of  from  ninety 
to  one  hundred  acres  of  good  tillable  eecowd  lH>ttom  land; 
that  there  was  twelve  or  fifteen  acres  of  land  a  little  higher, 
and  the  rest  was  level  table  land;  that  there  was  a  house  on 
the  land,  the  lumber  of  which  cost  $100 ;  that  there  was  twen- 
ty-four acres  of  land  broke  and  in  cultivation  and  surrounded 
by  a  good  board  fence;  that  there  were  on  the  land  one  hun- 
dred good  bearing  peach  trees;  that  there  was  a  good  well  of 
water;  a  stone  stable  and  corn-crib  on  the  place;  how  much 
more  would  that  one  hundred  and  sixty  acres  of  land  be  worth 
if  the  above  description  was  correct,  than  the  land  as  it  was  in 
fact  in  May,  1877."  This  question  was  objected  to  on  the  trial, 
because  it  was  not  warranted  by  the  pleadings,  but  the  court 
overruled  the  objection  and  permitted  the  same  to  be  answer- 
ed by  each  of  said  witnesses;  Dobyn  making  the  difference  in 
value  to  be  $750,  Martin  $900,  and  Burkman  $800.  In  this 
the  court  erred.  The  (piestion  was  much  broader  than  the  al- 
leirations  of  falsehood  in  the  declaration,  and  should  not  have 
been  allowed. 

Appellee  was  permitted  to  testify  against  the  objections  of 
appellant,  that  when  he  went  to  see  the  land  he  told  men  about 
there  what  appellant  had  represented  the  land  to  be,  and  from 
what  they  told  him  he  believed  the  land  would  have  been 
worth  $1,600  if  as  represented.  This  class  of  testimony  is 
liable  to  the  double  objection  that  it  not  only  permits  the 
plaintiff^s  judgment  of  the  value  of  the  land  formed  from  hear- 
say to  go  to  the  jury,  but  that  hearsay  evidence  is  itself  the 
result  of  appellee's  own  ex  parte  statement  of  the  alleged  false 
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pepresentations  of  appellant.  A  party  in  interest  cannot  be 
permitted  to  make  his  own  statement  of  his  grievances  to  a 
third  party,  and  then  make  that  third  party's  estimate  of  his 
damages  a  proper  snbject  to  go  before  the  jury.  In  this  also 
the  coart  below  eri'ed. 

It  is  also  assigned  for  error  that  the  circuit  court  erred  in 
modifying  the  fourth  instruction  asked  on  behalf  of  appellant, 
and  in  reading  the  same  as  modified  tp  the  jury.  The  first 
instruction  given  on  behalf  of  appellee  limited  his  riglit  of 
recovery  to  the  facts  that  appellant  made  the  representations 
complained  of;  that  appellee  relied  upon  them  in  making  the 
trade;  that  they  were  false;  that  appellant  knetn  they  were 
false  when  he  made  them,  and  that  in  consequence  thereof 
appellee  had  suffered  damage.  Xo  complaint  is  made  by  ap- 
pellant of  this  instruction. 

On  his  behalf  appellant  asked  the  court  to  instruct  the  jury, 
in  substance,  that  bafore  appellee  could  recover  he  must  prove 
by  a  preponderance  of  the  evidence,  not  only  that  appellant 
made  the  representations  set  forth  in  the  declaration,  and 
that  they  were  false,  but  that  he  must  also  show  by  his  evi- 
dence, '*  that  the  defendant  knew  that  these  representations 
were  false, "  otherwise  he  could  not  recover.  The  court  how- 
ever, modified  this  instruction  so  as  to  make  the  last  clause 
read  as  follows:  "that  the  defendant  knew  that  these  repre- 
Bentations  were  false,  or  that  defendant  made  these  represen- 
tations without  knowing  whether  they  were  true  or  false, " 
otherwise  he  could  not  recover. 

It  vas  contended  on  the  part  of  appellant,  and  he  so  testi- 
fied, that  he  had  not  been  on  the  land  since  1874;  that  he  so 
informed  appellee  at  the  time  of  the  trade,  and  that  he  then  de- 
scribed the  land  to  appellant  as  it  was  when  he  had  last  seen 
it  Under  these  circumstances  it  was  important  to  him  that 
the  jnry  shoiUd  be  accurately  instructed  as  to  tlie  grounds  of 
his  liability.  The  law  seems  to  be  well  settled  in  this  State, 
that  to  sustain  an  action  for  deceit  the  scienter  must  be 
proved.  In  Merwin  v.  Arbuckle,  81  HI.  501,  the  rule  is  thus 
stated:  "  To  recover  in  an  action  for  deceit,  the  statement  must 
be  untme,  the  party  making  it  must  know  that  it  is  false,  and 
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the  person  seekii)g  to  recover  must  have  relied  on  the  state- 
ment as  tme,  and  have  been  induced  to  act  npon  the  state- 
ment; and  the  statement,  to  authorize  a  recovery,  must  have 
been  in  relation  to  a  matter  material  to  the  transaction. "  See 
Wheeler  v.  Randall,  48  111.  182;  Hiner  v.  Richter,  51  IlL 
299;  Nolte  v.  Beichelm,  96  111.  425. 

We  are  unable  to  see,  and  counsel  for  appellee  have  not 
seen  fit  to  enlighten  us,  bj  citation  of  authorities,  why  this 
rule  should  not  prevail  in  this  case,  sanctioned  as  it  is  by  re- 
peated decisions  of  onr  own  Supreme  Court.  The  charge  in 
the  declaration  is  that  appellant  falsely  and  fraudulently 
(which  latter  word  includes  the  scienter — Merwin  v.  Ar- 
buckle,  supra j)  represented  the  character,  value  and  condi- 
tion of  the  land,  upon  the  faith  of  which  representations  ap- 
pellee made  the  trade.  If  appellant,  relying  upon  his  former 
acquaintance  with  the  land,  made  the  statements  complained 
of  in  regard  to  its  condition,  character  and  value  in  good  faith, 
believing  them  to  be  true,  he  was  guilty  of  no  deceit  in  re- 
spect to  the  quality  or  condition  of  the  land,  and  no  action 
therefor  would  lie  against  him.  If,  on  the  other  hand,  he 
knew  his  statement  to  be  false,  then  if  the  purchaser  relied 
upon  them,  and  thereby  suffered  an  injury,  he  can  recover. 

But  the  rule  as  thus  stated  and  illustrated,  is  not  without 
its  modifications.  If  one  state  for  a  fact,  as  within  bis  own 
knowledge,  that  which  is  material  to  the  transaction,  and  con- 
cerning the  truth  of  which  he  has  no  knowledge,  then,  if  the 
statement  proves  untrue,  and  injury  follows,  an  action  will  lie, 
for  he  is  guilty  of  deceit  in  falsely  averring  and  maintainiilg 
his  knowledge  of  the  truth  of  his  representations,  when  in 
fact  he  had  no  such  knowledge.  But  in  such  case  something 
more  is  required  than  that  he  should  falsely  state  as  true,  that 
of  which  he  has  no  knowledge.  He  must  so  represent  it  as  to 
induce  in  the  mind  of  the  person  with  whom  he  is  dealing,  a 
belief  that  he  is  speaking  from  actual  knowledge  of  the  mat- 
ter spoken  of. 

In  Marsh  v.  Falkner,  40  N".  T.  562,  which  was  a  suit  to  re- 
cover damages  for  false  representations  concerning  the  credit 
of  Kahn  (a  third  party),  it  is  said  by  Daniels,  J.,  "The  bur- 


Thibd  Disteict— Mat  Teem,  1881.  69 

Johnson  y.  Beeney. 

den  was  on  the  plaintiff  of  showing  either  that  the  defendant 
knew,  or  had  good  reason  for  believing  that  Kahn  was  insol- 
vent^ and  that  the  representations  were  therefore  false  when 
made ;  or  that  he  intended  the  plaintiff  should  understand 
him  to  be  eommunicating  his  own  actual  knowledge  by  means 
of  them,  when  he  possessed  no  knowledge  upon  the  subject." 
In  the  same  case  Grover,  J.,  states  the  doctrine  thus  :  ^^  The 
counsel  for  the  appellant  does  not  question,  but  that,  to  enti- 
tle the  plaintiff  to  recover,  he  must  show  that  the  representa- 
tions were  known  to  be  untrue  by  the  defendant  at  the  time 
he  made  them,  or  that  he  assumed  to  have  knowledge  of  their 
truth,  knowing  that  he  had  no  such  knowledge.  In  either 
event,  a  design  to  deceive  the  plaintiff  would  be  fairly  impu- 
table to  the  defendant,  for  in  either  he  uttered  a  conscious 
falsehood  to  the  plaintiff ;  in  the  former  by  stating  what  he 
positively  knew  to  be  false,  *  ♦  ♦  and  in  the  latter  by 
stating  that  he  knew  certain  facts,  of  the  truth  of  which  he 
knew  nothing."  In  Cabot  v.  Christie,  42  Vt  R  121,  the 
court  say :  ^^  It  is  often  said  that  a  representation  is  not 
fraudulent,  if  the  party  who  makes  it  believes  it  to  be  true. 
But  a  party  who  is  aware  that  he  has  only  an  opinion  how  a 
fact  is,  and  represents  that  opinion  only  as  knowledge,  does 
not  believe  his  representation  to  be  true.  As  is  well  said  in  a 
note  to  the  report  of  the  case  of  Taylor  v.  Ash  ton,  11  Mees.  & 
Wels.  418  (Philad.  Ed),  the  belief  of  a  party  to  be  an  excuse 
for  a  false  representation,  must  be  a  belief  in  the  representa- 
tion as  made.  The  scienter  will,  therefore,  be  sufficiently  es- 
tablished by  showing  that  the  assertion  was  made  as  of  the 
defendant's  own  knowledge,  and  not  as  mere  matter  of  opinion, 
with  regard  to  facts  of  which  he  was  aware  that  he  had  no  such 
knowledge." 

These  principles  seem  to  be  well  supported  by  the  authori- 
ties referred  to  in  the  cases  Just  cited.  The  instruction  now 
under  consideration,  as  modified  by  the  court,  failed  to  state  the 
rule  correctly,  in  that  it  made  appellant  responsible  if  his  rep- 
resentations proved  false,  althongh  he  might  not  then  have 
assumed  to  have  any  positive  knowledge  in  respect  to  the  then 
present  condition,  character  and  value  of  the  land,  and  al- 
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though  he  might  have  made  these  statements  in  perfect  good 
faith,  believing,  from  his  former  acquaintance  with  the  land, 
that  they  were  strictly  true.  Had  he  falsely  assumed  to  have 
such  knowledge,  although  at  the  time  of  the  trade  he  knew 
not  whether  his  representations  were  true  or  false,  then,  if 
appellee  had  relied  upon  his  assertion  of  his  knowledge  of 
the  truth  of  his  representations  concerning  the  land,  and  if 
they  afterwards  had  proved  untrue,  and  appellee  had  sustained 
damage  by  reason  thereof,  he  might  possibly  have  maintained 
an  action  for  such  deceit.  But  such  is  not  the  case  supposed  by 
this  instruction.  By  following  it  the  jury  might  have  held 
appellant  liable  to  make  good  his  representations  as  to  the 
character  and  condition  of  the  land,  no  matter  how  innocently 
made.  It  ignores  the  most  essential  element  of  liability  in 
actions  of  this  nature,  which  is  the  assertion  by  words  or  acts 
of  a  conscious  falsehood  for  the  purpose  of  gaining  an  advan- 
tage over  the  other  party.  It  placed  appellant  in  a  wrong 
position  before  the  jury,  and  placed  his  liability  upon  more 
favorable  grounds  for  appellee  than  his  own  counsel  had  asked. 
The  modification  of  this  instruction  in  the  terms  in  which  it 
was  made  was  therefore  erroneous. 

The  first  instruction  for  appellee  seems  to  contain  a  positive 
direction  to  the  jury  to  allow  interest  on  the  difference  between 
the  value  of  the  land  as  it  was  at  the  time  of  the  trade,  and 
its  value  as  it  would  have  been  if  the  representations  com- 
plained of  had  been  true,  Thei*e  is  no  positive  rule  or  law 
requiring  interest  to  be  so  added.  The  plaintiff  in  such  a 
case  is  entitled  to  be  fully  compensated  for  the  loss  sustained 
by  him,  and  the  amount  of  such  damages  must  be  left  to  the 
jury  to  be  estimated  by  them  according  to  the  circumstances  of 
each  case.  If  the  purchaser  pays  the  price  at  the  time  of  his 
purchase,  we  can  see  no  objection  to  allowing  him  interest  on 
the  sum  out  of  which  he  has  been  defrauded.  If,  on  the  other 
hand,  the  price  has  not  been  paid,  and  the  purchaser  is  not 
chargeable  with  interest  thereon,  it  might  not  be  proper  to  allow 
it.  We  intended  nothing  further  than  this  in  our  former  opinion. 

For  the  errors  indicated,  the  judgment  of  the  circuit  court 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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RrCHARD    SUGDEN 
V. 

Emily  J.  Beasley. 

1.  Suit  on  bond — Plea  of  xon  est  factum. — In  a  suit  upon  an  appeal 
bond  the  plea  of  non  est  factum  goes  to  the  whole  declaration,  and  only  pute 
in  issue  the  execution  of  the  bond.  The  plaintiff  therefore  has  only  to  pro- 
duce the  bond  and  prove  the  amount  of  damages.  All  other  material  mat- 
ters averred  a-e  admitted  upon  the  record,  and  with  these  the  jury  has  noth- 
ing to  do.    The  court  should  treat  them  as  true. 

2.  Plea  of  accoiid  and  satisfaction — Burden  of  proof. — Under 
such  a  plea  the  burden  of  proof  is  upon  the  defendant,  the  plea  being  an 
affirmative  one. 

3.  Allegation  of  dismissal  of  appeal. — In  a  suit  upon  an  appeal 
bond,  an  allegation  that  the  appeal  was  dismissed,  and  this  fact  not  being 
denied  by  the  def«indant,  it  is  error  to  instruct  the  jury  to  find  for  the  defend- 
stnt,  unlesj  it  is  shown  that  the  appeal  had  been  disposed  of  adversely  to 
the  appellant. 

4.  Assignment  of  breaches. — Each  assignment  of  breaches  is  regarded 
as  a  declaration,  and  is  to  be  pleaded  to  as  such.  The  defendant  may  deny 
or  confess  and  avoid  in  several  pleas  the  facts  set  up  in  the  several  assign- 
m^nts,  and  thus  form  an  issue  or  issue"}  the  same  as  if  there  were  so  many 
separate  counts,  but  the  entire  assignment  must  be  answered. 

5.  Setting  out  bond. — It  is  not  necessary  to  rep?at  the  substance  of  the 
bond  as  an  inducement  to  every  breach,  but  when  the  substance  is  once  set 
out  that  is  a  sufficient  inducement  upon  which  to  assign  several  breaches. 

6.  Alligation  of  rent  due. — A  plea  to  an  assignment  of  breaches 
which  cia'ms  rent  due  and  unpaid,  the  plea  denying  that  any  rent  became 
due  the  plaintiff  a^  alleged,  is  good,  and  puts  the  plaintiff  to  proof  of  the 
relation  of  landlord  and  tenant  between  himself  and  some  person  as  his  ten- 
ant of  the  land  in  dispute,  before  he  could  recover  rent  eo  nomine. 

7.  Purchaser  under  trust  deed — Crops. — A  purchaser  under  a  deed 
of  trust  is  entitled  to  the  crops  growing  on  tl  e  land  at  the  time  of  the  deliv- 
erv  of  the  deed  to  him,  in  preference  to  the  mortgagor  or  any  one  claiming 
under  him. 

Error  to  the  County  Court  of  Champaign  county;  the  Hon. 
J.  W.  Lanoley,  Judge,  presiding.  Opinion  filed  June  21, 
1881. 

Mr.  E.  L.  Sweet  for  plaintiff  in  error;  cited  Miller  v.  S. 
M.  Co.  79  111.  450;  Schill  v.  Keisdorf,  88  111.  411;  Willeuborg 
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V.  Murphy,  40  111.  46;  Ariiott  v.  Freil,  50  111.  174;  Smith  v. 
Whittaker,  11  111.  417;  Shaw  v.  Havekluft,  21  111.  127; 
George  v.  BiBchoflf,  68  111.  236. 

Mr.  Fbanois  M.  Wright,  for  defendant  in  error;  that  the 
obligees  were  required  to  assign  breaches,  this  being  a  penal 
bond,  cited  Patrick  v.  Rucker,  19  111.  429;  Ilihbard  v.  Mc- 
Kindley,  28  111.  240. 

Each  assio^ninent  of  breaclics  is  regarded  as  a  declaration 
and  should  be  pleaded  to:  Burroughs  v.  Clancey,  53  111.  30; 
Safford  v.  Miller,  59  111.  205. 

The  crops  on  the  land  were  personal  estate  and  did  not  pass 
to  the  purchaser  under  the  trust  deed:  Reed  v.  Johnson,  14 
111.  257;  Graff  V.  Fitch,  58  111.  373;  Thompson  v.  Wilhite,  81 
111.  356;  Ticknor  v.  McClelland,  84  111.  473;  Carpenter  v. 
Jones,  63  111.  517. 

Annual  crops  pass  only  where  possession  is  given:  Smitli  v. 
Price,  39  111.  28. 

They  do  not  pass  with  the  land  if  matured:  Powell  v.  Rich, 
41  111.  466;  Hecht  v.  Dittraan,  13  Chicago  Legal  News,  127. 

The  mortgagor  is  not  required  to  account  for  rents  and 
profits  while  in  possession :  M.  V.  &  W.  R'y  Co.  v.  U.  S.  Ex. 
Co.  81  111.  534;  Moore  v.  Titman,  44  111.  358. 

McCuLLOCH,  J. — Plaintiff  in  error  brought  suit  upon  an  ap- 
peal bond  given  in  an  action  of  forcible  detainer  by  Thomas 
C.  Beasley,  as  principal  and  defendant  in  error  as  surety,  the 
latter  alone  being  served  with  process.  Upon  trial  in  the 
court  below,  judgment  was  rendered  in  favor  of  the  defendant 
and  the  plaintiff  now  brings  the  c.iuse  to  this  cpurt  by  writ  of 
error. 

The  appeal  bond  upon  which  the  suit  is  brought,  recites  a 
judgment  rendered  on  the  3d  day  of  November,  A.  D.  1879, 
against  Thomas  C.  Beasley,  Edward  Bassett,  John  W.  Miller 
and  Levie  Hoover,  all  of  whom  except  Hoover,  had  appealed 
to  the  circuit  court,  and  is  so  conditioned  that  if  the  said  ap- 
pellants should  prosecute  their  appeal  with  effect,  and  should 
pay  all  rent  then  due  or  that  should  become  due  before  the 
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final  termination  of  the  suit,  and  all  damages  the  plaintiif 
might  snstain  by  reason  of  the  withholding  of  the  premises,  or 
by  reason  of  any  injury  done  thereto  during  such  withholding, 
togetiier  with  all  costs  nntil  the  recovery  of  possession  in  case 
the  judgment  should  be  affirmed  or  the  appeal  dismissed,  then 
the  said  bond  to  be  void,  otherwise  to  remain  in  full  force  and 
effect. 

Breaches  are  assigned  upon  the  several  conditions  of  tlie 
bond  as  follows:  (1)  That  appellants  failed  to  prosecute  their 
appeal  with  effect,  and  the  same  was  dismissed  at  the  March 
term,  A.  D.  1880,  of  the  circuit  court;  (2)  That  a  large 
amount  of  rent  became  due  the  plaintiff  before  the  termination 
of  the  suit,  which  had  not  been  paid;  (3)  That  although  said 
appellants  had  withheld  the  possession  of  the  premises  from 
the  plaintiff  from  the  3d  day  of  November,  A.  D.  1879,  to  the 
19th  day  of  January,  A.  D.  1880,  yet  they  had  not  paid  the 
damages  occasioned  thereby,  nor  for  the  injury  done  said 
premises  during  that  time,  nor  the  costs  of  said  suit,  although 
daring  that  time  said  premises  were  greatly  despoiled  of  a 
large  amount  of  herbage,  grain  and  corn,  grown  and  then 
standing  thereon. 

The  defendant  filed  several  pleas,  only  two  of  which  need 
now  be  mentioned,  Tiie  first  is  a  plea  of  non  est  factum,  and 
goes  to  the  whole  declaration.  The  fifth  is  a  plea  of  accord 
and  satisfaction  as  to  so  much  of  the  declaration  as  chari^cs 
Thomas  C.  Beasley  with  the  withholding  of  said  premises 
from  the  plaintiff,  and  allesres  that  immediately  after  the  exe- 
cntion  of  said  bond,  said  Beasley  turned  over  the  possession  to 
plaintiff,  who  accepted  the  same  in  satisfaction  and  in  full  dis- 
charge of  the  condition  of  the  bond,  requiring  restitution. 
Isanes  were  joined  and  a  trial  had  upon  the  declaration  and 
these  two  pleas. 

Tlie  fifth  plea  being  an  affirmative  one,  the  burden  of  proof 
npon  that  issue  was  upon  the  defendant.  The.plea  of  non  est 
factum  only  put  in  issue  the  execution  of  the  bond.  Undesill 
V.  Jefferson  County,  85  111.  446;  Smith  v.  Lozano,  1  Brad  well, 
171.  All  the  plaintiff  had  to  do  in  the  first  instance,  therefore, 
was  to  produce  the  bond  and  prove  the  amount  of  his  damages^ 
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as  charged  in  tlie  declaration.  All  other  material  matters 
charged  in  the  declaration  were  admitted  upon  the  record,  and 
with  these  the  jury  had  notliing  to  do.  Tliat  w^hich  is  admit^ 
ted  by  the  pleadings  constitutes  no  part  of  the  issues  to  be  tried 
by  the  jury,  but  the  court  should  treat  the  same  as  true.  No 
evidence  need  be  produced  to  prove  it,  nor  can  the  party  mak- 
ing tlie  admission  be  heard  to  controvert  it;  nor  can  the  jury 
be  directed  to  look  into  the  pleadings  to  find  out  what  is  admit- 
ted, but  the  court  should  take  the  admission  iis  true,  and  submit 
only  disputed  matters  of  fact  to  the  jury.  It  being  alleged  in 
the  declaration  that  the  appeal  had  been  dismissed,  and  this 
fact  not  being  denied,  it  was  error  in  the  court  below  to  instruct 
the  jury,  as  was  done,  that  they  should  find  for  the  defendant 
unless  it  had  l)een  shown  by  the  evidence  that  the  appeal  had 
been  disposed  of  in  the  circuit  court  adversely  to  said  Thomas 
C.  Beasley.  It  was  also  error  to  refuse  some,  and  to  modify 
others  of  the  plaintifFs  instructions  in  this  particular. 

Defendant  in  e^Tor  also  assigns  cross-errors  by  leave  of  the 
court.  The  court  below  seems  to  have  treated  the  case  as  if 
all  matters  alleged  in  the  several  breaches  were  sufficiently  an- 
swered by  the  plea  of  non  eat  factum^  which  we  have  seen  is 
not  the  case. 

No  injury,  therefore,  has  as  yet  resulted  to  defendant  from 
this  ruling  of  the  court,  for  she  had  the  full  benefit  of  her 
pleas  upon  the  trial.  But  as  we  hold  the  allegations  contained 
in  the  several  assignments  of  breaches  to  be  admitted  unless 
specially  denied,  the  defendant  may  not  have  the  same  advan- 
tage upon  the  next  trial. 

We  will  therefore  consider  tliese  pleas. 

Each  assignment  of  breaches  is  regarded  as  a  declaration, 
and  is  to  be  pleaded  to  as  such.  Safford  v.  Miller,  59  111.  205; 
Burroughs  v.  Clancy,  53  111.  31.  It  is  not  necessary  to  repeat 
the  substance  of  the  bond  as  an  inducement  to  every  breach, 
but  when  the  substance  of  it  is  once  set  out,  that  is  a  sufficient 
inducement  upon  w^hich  to  assign  several  breaches.  A  single 
plea  of  non  est  ftoctum^  or  any  other  plea  relating  to  the  bond 
itself,  will  therefore  be  an  answer  to  the  whole  declaration. 
But  the  defendant  may  deny  or  confess  and  avoid  in  :'w»c*.J 
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pleas  the  facts  set  up  in  several  assignments  of  breaches,  and 
in  this  manner  form  an  issae  or  issues  upon  each,  as  if  there 
were  so  many  separate  counts  in  the  declaration. 

The  second  plea  was  too  general  in  its  terras,  and  we  think 
the  demurrer  was  properly  sustained  to  it.  Mix  v.  The  People, 
etc.,  86  111.  329.  The  third  plea  goes  only  to  that  assignment 
of  breaches  which  claims  rent  to  be  due  and  unpaid,  and  de- 
nies that  any  rent  became  dne  the  plaintiff  as  alleged.  This, 
we  think,  was  a  good  plea  to  that  assignment,  and  would  have 
required  the  plaintiff  to  prove  the  relation  of  landlord  and  ten- 
ant to  have  been  subsisting  between  himself  and  some  person 
as  his  tenant  of  the  laud  in  dispute  before  he  could  recover 
pent  eo  nomine. 

Tbe  fourth  plea  professes  to  cover  so  much  of  the  assign- 
ment of  breaches  as  claims  damages  for  withholding  the  prem- 
ises in  the  declaration  mentioned,  and  says,  actio  non,  because 
the  plaintiff  was  not  in  any  manner  damaged  thereby,  and 
that  said  premises  were  not  wrongfully  withheld  by  said 
Thomas  C.  Beasley.  There  is  no  allegation  in  this  assignment 
that  the  premises  were  wrongfully  withheld  by  Thomas  C. 
Beasley,  but  tJiat  they  were  withheld  by  the  appellants  (several 
being  named  in  the  bond),  to  the  great  damage  of  the  plain- 
tiff. This  last  averment  is  therefore  not  responsive  to  any- 
thing alleged  in  the  declaration.  The  denial  that  plaintiff 
has  sustained  damage  by  reason  of  such  withholding,  does  not 
cover  the  whole  assignment.  The  damages  there  claimed  are 
not  only  those  which  plaintiff  sustained  by  reason  of  the  with- 
holding of  the  premises,  but  those  also  which  arose  from  in- 
juries done  to  the  same  during  such  withholding.  While  it 
is,  no  doubt,  true,  that  these  two  classes  of  damages  might 
have  been  made  the  basis  of  two  separate  assignments  of 
breaches,  yet  that  has  not  been  done,  and  when  the  defendant 
attempts  to  answer  the  breach  he  must  answer  the  whole. 

As  each  several  assignment  of  breaches  stands  in  the  place 
of  a  count,  the  rules  of  pleading  require  that  the  entire  assign- 
meDt  should  be  answered.  But  it  is  not  necessary  that  the 
defendant  should  put  in  the  same  answer  to  every  part  of  the 
assignment  any  more  than  that  he  should  put  in  the  same 
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answer  to  every  part  of  a  count.  While  it  is  true  he  may 
plead  payment  as  to  part,  tender  as  to  part,  etc.,  and  deny  the 
balance,  yet  it  is  equally  true  that  the  whole  count  or  assign- 
ment must  be  answered.  This  we  think  the  plea  ia  question 
does  not  do,  and  for  that  reason  the  demurrer  to  it  was  pro- 
perly sustained. 

Defendant  also  assigns  for  error  that  the  court  erred  in 
giving  the  instructions  for  the  plaintiff,  and  in  refusing  those 
for  the  defendant,  upon  the  point  as  to  whether  the  corn  upon 
the  premises  was  personal  property,  and  as  to  the  right  of  the 
plaintiff  to  recover  therefor.  The  plaintiff  introduced  his 
bond,  and  then  proved  as  part  of  his  damages  that  at  the  time 
the  bond  was  given  nearly  all  the  corn  raised  on  the  place 
during  that  year  was  standing  on  the  stalk  in  the  field,  and 
that  after  the  filing  of  the  bond,  and  before  the  premises  were 
surrendered  to  him,  the  same  was  taken  away.  Tiie  defend- 
ant then  showed  a  sale  of  the  premises  to  plaintiff  on  the 
fourth  day  of  October,  A.  D.  1879,  under  a  deed  of  trust  made 
by  Joseph  T.  Beasley,  on  the  19th  day  of  October,  1876,  and 
then  proved  that  Thomas  0.  Beasley  held  the  premises  under 
said  Joseph  T.  Beasley,  and  that  the  other  defendants  in  the 
forcible  detainer  suit,  held  by  sub-lease  from  him.  She  fur- 
ther offered  evidence  tending  to  show  that  at  the  time  of  the 
trustee's  sale  to  plaintiff,  the  crop  had  matured,  and  was  ripe 
for  harvesting.  Under  these  circumstances  her  counsel  con- 
tended that  the  crops  were  personal  property  and  belonged  to 
the  tenants,  and  therefore  plaintiff  could  not  recover  their 
value  in  this  action. 

The  title  passed  to  plaintiff  by  defendant's  own  showing  on 
the  fourth  day  of  October,  A.  D.  1879,  and  on  the  third  day 
of  November  next  thereafter  plaintiff  established  his  right  to 
the  possession  by  the  judgment  of  the  justice  of  the  peace. 
The  corn  was  then  standing  on  the  ground.  Tlie  tenants  then 
in  possession  were  not  the  tenants  of  the  plaintiff,  nor  had  they 
any  right  of  possession  superior  to  his,  for  that  question  was 
settled  in  the  action  of  forcible  detainer.  As  tenants  of  Joseph 
T.  Beasley,  the  mortgagor,  they  could  have  no  greater  rights  as 
against  the  purchaser  under  the  deed  of  trust  than  their  land« 
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lord  would  have  had  if  he  had  been  in  possession.  The  ques- 
tion therefore  is  not  .one  between  landlord  and  tenant,  but  one 
respecting  the  rights  of  a  purchaser  under  a  deed  of  trust 
against  the  maker  of  the  deed  as  to  the  ownership  of  the  crops 
on  the  grrnmd  when  the  title  passes. 

The  deed  of  trust  created  a  lien  upon  the  realty  as  against 
the  maker  of  the  deed  and  all  persons  claiming  under  him  by 
subsequent  grant  or  demise.  In  such  case  the  general  rule  is 
that,  "the  purchaser  is  entitled  to  the  crops  growing  at  the  time 
of  the  delivery  of  the  deed  to  him  in  preference  to  the  mort- 
gagor or  any^  one  claiming  under  him,  whose  claim  originated 
sabsequently  to  the  mortgage.  2  Jones  on  Mortgages,  §1658; 
1  Id.  780. 

The  Supreme  Court  of  this  State  has  repeatedly  held  that 
without  a  reservation  in  the  deed  or  will,  the  crop  goes  with 
the  land  by  grant  or  devise.  Powell  v.  Rich,  41  111.  466;  Smith 
v.  Price,  39  III.  28;  Dixon  v.  Nichols,  Id.  372;  Creel  v.  Kirk- 
ham,  47  111.  344 ;  Bull  v.  Griswold,  19  III.  631;  Talbot  v.  Hill, 
68  ni.  106. 

This  court  has  also  held  that  if  the  land  be  sold  for  condition 
broken  before  severance,  the  .purchaser  will  be  entitled  to  the 
growing  crops,  not  only  as  against  the  mortgagor,  but  against 
all  persons  claiming  in  any  manner  through  or  under  him 
subsequent  to  the  recording  of  the  mortgage.  Kankin  v.  Kin- 
se}',  7  Brad  well,  215;  Harmon  et  al.  v.  Fisher,  May  Term, 
1881.    [Ante  22]. 

The  fact  that  the  crop  was  matured  and  ready  for  harvest- 
ing can  make  no  difference,  for  as  soon  as  the  right  of  pos- 
session in  the  purchaser  under  the  deed  of  trust  has  accrued, 
even  matured  crops  belong  to  him.  Anderson  v.  Strauss,  Sup. 
Ct.,  June,  1880. 

Plaintiff's  right  of  possession  became  perfect  on  the  deliv- 
ery of  the  trustee's  deed  to  him;  he  asserted  his  right  to  the 
posseesion  by  bringing  the  suit,  and  recovered  judgment  for 
possession  on  the  third  day  of  November,  from  which  judg- 
ment an  appeal  was  taken,  which  kept  plaintiff  out  of  pos- 
session until  the  corn  was  gathered.  Plaintiff  only  claims 
damages  for  the  period  intervening  between  the  filing  of  the 
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bond  and  the  dismissal  of  the  appeal.  There  can  be  no  claim 
interposed  that  the  tenants  reinuiined  in  possession  by  his  suf- 
ferance, but  they  were  there  as  wrongdoers.  The  corn  be- 
longed to  plaintiflF  in  i?o  far  as  it  had  not  been  severed  from 
the  land  when  plaintiff's  title  matured,  and  in  so  far  as  the 
same  was  severed  and  carried  away  after  the  filing  of  the 
bond,  defendant  is  liable  therefor. 

We  see  no  error  in  the  ruling  of  the  court  upon  this  point 
at  all  injurious  to  defendant.  But  for  the  errors  herein  indi- 
cated, the  judgment  of  the  court  below  will  be  reversed  and 
and  the  cause  remanded,  with  leave  to  the  parties  to  amend 
their  pleadings  so  as  to  conform  to  the  views  herein  expressed. 

Reversed  and  remanded. 


9   78  Annie  J.  Cassell 

JO 5 

V. 

Charles  Fitzsimmons. 

Remanding  order  from  supreme  court — Finding  of  facts — Recital 
OF  finding. — Judgment  was  rendered  in  tli »  Appellate  Court,  reversing  and 
remanding  the  cause  to  the  Circuit  Court  for  a  n:?w  trial.  From  this  judg- 
ment of  the  App.illate  Court  a  writ  of  error  was  sued  out  from  the  Supreme 
Court,  and  judgment  there  entered  remanding  the  cause  to  the  Appellat'^ 
Court  for  a  finding  of  fact*.  Held,  That  the  statute  requires  a  finding  of  tacts 
by  the  App?llate  Court  only  in  cases  where  the  judgment  of  that  court  is  final, 
and  has  no  application  to  a  judgment  reversing  and  remanding  the  cause  for 
a  new  trial. 

On  remanding  order  from  Supreme  Court.  Opinion  filed 
June  21, 1881. 

McCuLLocir,  J. — This  case  was  before  ns  on  a  former  occa- 
sion, when  we  reversed  the  judgment  of  the  circuit  court  and 
remanded  the  cause  for  furtlier  proceedings.  A  writ  of  error 
having  been  sued  out  from  the  Supreme  Court  to  review  our 
judgment,  the  same  was  reversed,  and  the  case  now  comes  be- 
fore us  upon  a  remanding  order  from  that  court,  whereby  tlii 
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coart  is  directed,  "  that  if  it  shall  find  the  facts  as  found  bv  the 
circuit  court,  to  affirm  the  judgment  of  that  court,  but  that  if 
it  finds  the  facts  diiferent  from  the  facts  as  found  by  that  court, 
to  then  render  such  judgment  upon  the  facts  thus  found  as 
the  law  shall  require,  and  recite  the  same  in  its  final  judg- 
ment, as  directed  by  the  statute." 

"We  have  again  cirefullj  examined  the  record,  and  find  no 
reason  to  depart  from  what  we  said  on  the  former  hearing  re- 
specting the  correctness  of  the  findings  of  tlie  court  below. 
Cassell  7.  Fitzsimmons,  6  Bradwell,  525.  We  did  not  then 
consider  the  case  as  one  calling  upon  us  to  make  a  final  determi- 
nation thereof  upon  a  finding  of  facts,  and  therefore  simply  re- 
versed the  judgment  of  the  court  below,  and  remanded  the 
cause  for  further  proceedings. 

Where  the  judgment  of  the  court  below  is  founded  upon  the 
verdict  of  a  jury  or  the  finding  of  the  court  upon  issues  at  law, 
wfierein  no  special  finding  of  facts  is  required  to  be  spread 
upon  the  record,  it  would  be  very  difficult,  if  not  quite  impos- 
sible for  this  court  to  ascertain  what  facts  were  found  by  the 
court  below,  and,  consequently,  quite  as  difficult  for  this  court 
to  say  that  its  findings  of  facts  were  dificrent  from  those  of  the 
court  below.  In  such  cases  we  are  not  disposed  to  even  seem 
to  invade  the  province  of  the  trial  court. 

We  do  not  understand  the  order  of  the  Supreme  Court  as  a 
peremptory  one  to  proceed  to  a  finding  of  the  facts,  and  being 
clearly  of  the  opinion  that  the  circuit  court  did  not  find  in  ac- 
cordance with  the  decided  preponderance  of  the  evidence,  we 
avail  ourselves  of  the  discretion  left  open  to  us  by  the  direc- 
tions of  the  Supreme  Court,  and  reverse  the  judgment  of  the 
circuit  court,  and  remand  the  cause  for  a  new  trial. 

Reversed  and  remanded. 

Separate  opinion  by  Higbee,  P.  J. — I  concur  in  reversing 
and  remanding  this  cause. 

I  do  not  understand  the  order  of  the  Supreme  Court  as  re- 
reqniring  this  court  to  find  the  facts  in  the  case  in  its  presen*; 
condition.  That  order  directs  this  court,  in  case  it  finds  tho 
facts  different  from  the  facts  as  found  by  the  court  below,  to 
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render  such  judgment  upon  the  facts  thus  found  as  the  law 
shall  require,  and  recite  the  saitie  in  its  final  judgment,  as  di- 
rected bj  the  statute. 

The  law,  in  the  opinion  of  this  court,  requires  the  judgment 
of  the  trial  court  to  be  reversed  and  the  cause  to  be  remanded 
for  a  new  trial.  The  statute  only  requires  this  court  to  find 
the  facts  when  the  judgment  is  final,  and  when  an  appeal  or 
writ  of  error  may  be  prosecuted  from  it. 

The  facts  found  in  such  cases  must  be  preserved  in  the  judg- 
ment for  the  use  of  the  Supreme  Court,  but  when  the  case  is 
remanded  for  a  new  trial  the  law  does  not  require  such  find- 
ing. 

The  mandate  of  the  Supreme  Court  was  based  upon  the  sup- 
position that  the  judgment  of  this  court  would  be  a  final  de- 
termination of  the  rights  of  the  parties,  such  a  judgment  as 
could  be  reviewed  in  that  court,  and  has  no  application  to  a 
judgment  reversing  and  remanding  the  cause  for  a  new   trial. 

Judgment  reversed  and  cause  remanded. 


Edwin  Henderson 

V. 

Mary  Dodgson  et  al. 


pRiNcn»AL  AND  SURETY — Plba  OF  TIME  EXTENDED. — A  plea  that  de- 
fendant was  eecurity  only  for  his  co-defendant,  and  that  the  time  of  payment 
had  been  extended  by  the  payee  to  the  principal  for  a  good  consideration 
without  the  knowledge  or  consent  of  the  surety,  presents  a  good  defense. 

Appeal  from  the  Circuit  Court  of  Greene  county;  the  Hon, 
A.  G.  Burr,  Judge,  presiding.     Opinion  filed  June  21,  1881. 

Mr.  James  R.  Ward,  for  appellant;  that  judgments  must 
conform  to  verdicts,  cited  Carpenter  v.  Sherfy,  71  111.  427; 
Avery  v.  Babcock,  35  111.  175;  Lawrence  v.  Fast,  20  111.  338. 

The  clerk  has  no  authority  to  change  the  form  of  a  verdict, 
nor  has  the  court,  except  in  the  presence  and  by  consent  of 
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the  jury:  Fliiin  v.  Barlow,  16  111.  40;  Smith  v.  Williams,  22 
III.  357;  Bond  v.  Wood,  69  111.  282;  Frazier  v.  Liiughlin,  1 
Gilra.  185. 

It  is  erroneous  to  compute  interest  upon  interest  after  ma- 
tnritj,  unless  there  is  an  express  promise  to  pay  interest  upon 
interest  due:  Barker  v.  International  Bank,  80  III.  96;  Leon- 
ard V.  AdraV  of  Villars,  23  III.  380;  Wilcox  v.  Howland,  2) 
Pick.  167. 

Time  for  payment  of  a  note  may  be  extended  by  verbal 
agreement  for  a  good  consideration :  Pierce  v.  Ilasbrouck,  41) 
111.  23;  Morrill  v.  Colehour,  82  111.  618;  North  v.  Kizer,  72 
111.  172;  Cooke  v.  Murphy,  70  111.  96;  Warner  v.  Campbell, 
26  111.  282;  Low  v.  Forbes,  18  III.  568;  McComb  v.  KittridM:e, 
14  Ohio,  351. 

An  agreement  to  forbear  collection  will  support  a  promise 
to  pay  interest  in  advance  and  upon  each  installment  after 
maturity:  Austin  v.  Bainter,  50  III.  308;  Mulholland  v.  Bart- 
lett,  74  111.  68;  Cooke  v.  Murphy,  70  111.  96;  Wilcox  v.  How- 
land  23  Pick.  167. 

Such  contract  would  not  be  usurious:  Mitchell  v.  Lvinan, 
77  111.  525;  Carr  v.  Miner,  42  111.  179;  Ha  worth  v.  Iluling, 
87  IlL  26;  Quimby  v.  Cook,  10  Allen,  32. 

Mr.  Henry  C.  Withers,  for  appelleea;  that  the  defect,  if 
any,  in  the  verdict  was  cured  by  the  Statute  of  Jeofails,  cited 
Matsoa  V.  Connelly,  24  111.  142;  Ham  v.  Culvey,  84  111.  56;  , 
Davis  V.  The  People,  50  111.  199;  Powers  v.  Davis,  6  Ala.  9. 

Objection  to  the  form  of  the  verdict  should  be  made  below: 
Moss  V.  Oakland,  88  111.  109. 

A  mere  promise  of  indulgence  on  payment  of  interest  is 
not  binding:  Crossman  v.  Wohlleben,  90  111.  541 ;  Woolford 
V.  Dow,  34  111.  424;  Qalbraith  v.  FuUerton,  53  111.  126;  Wa- 
ters V.  Simpson,  2  Gilra.  570;  Gardner  v.  Watson,  13  III.  347. 

To  release  a  surety  the  extension  of  time  must  be  U}>on  good 
consideration:  Ford  v.  Beard,  13  Mo.  459;  Zane  v.  Kennedy, 
73  Pa.  St.  182;  Biraagar  v.  Phillips,  1  B.  Mun.  283;  Sullivan 
V-  Hugely,  48  Ga.  486;  Dewitt  v.  Bigelow,  11  Ala.  480;  M.  & 
M.  Bank  v.  Evans,  9  W.  Va.  373;  David  v.  Malone,  48  Ala. 

▼ouUL         e 
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423;  Burke  v.  Creger,  8  Tex.  66;  Roberts  v.  Stewart,  31  Misa. 
6t)4;  Marks  v.  Bank  of  Missouri,  8  Mo.  316. 

Retnittitiir  may  be  allowed  on  appeal  or  error:  Rev.  Stat. 
Ciiap.  110,  §  82;  Cheney  v.  City  Nat.  Bank,  77  III.  562;  Pix- 
ley  V.  Boynton,  79  111.  351 ;  Welsh  v.  Johnson,  76  IlL  295. 

Pbb  Curiam.  We  are  of  opinion  that  the  third  plea  of  ap- 
pellant, setting  up  as  a  defense  that  he  was  secnrity  only,  that 
liis  co-defendant,  Allen,  was  principal,  and  that  the  time  of 
payment  had  been  extended  by  the  payee  to  the  principal 
<lebtor,  without  his  knowledge  or  consent,  and  setting  out  the 
consideration  for  such  extension,  presented  a  good  defense  to 
the  action,  and  that  the  court  erred  in  sustaining  a  demurrer 
to  this  plea.  The  plea  is  loosely  drawn  and  is  somewhat  vague, 
but  it  is  not  demurred  to  specially,  and  upon  general  demur- 
rer we  incline  to  the  opinion  that  the  defense  stated  in  the 
plea  is  substantially  good. 

Other  errors  are  assigned  that  we  regard  as  sufficient  to  en- 
title appellant  to  a  reversal,  but  they  are  of  such  a  character 
as  to  be  easily  obviated  on  another  trial,  and  not  likely  to 
occur  again;  we  therefore  deem  it  unnecessary  to  notice  them 
further  here.  The  judgment  is  reversed  and  t^ause  remanded, 
with  leave  to  defendant  to  amend  his  third  plea. 

Reversed  and  remanded. 


The  City  of  Virdek 

V. 

Augusta  M.  Fishback,  Admx. 

Execution — Not  against  MUNrciPAL  corporation. — Tt  is  error  to 
award  an  execution  on  a  judgement  agiinst  a  municipal  corporation. 

Error  to  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
J.  R.  Welch,  Judge,  presiding.     Opinion  filed  June  21,  1881. 

Mr.   Greenup  Davis,  for  plaintiff  in  error:  cited  City  of 
Macomb  v.  Twaddle,  4  B.mIwjII,  251;  City  of  Cairo  v.  Allen, 
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3  Brad  well,  398;  Bloomin^ton  v.  Brokaw,  77  111.  194;  Chi- 
cago 7.  Halsey,  26  111.  698;  City  of  Olney  y.  Harvej;  60  111. 
433. 

Mr.  F.  W.  Burton  for  defendant  in  error. 

Feb  Curiam.  So  much  of  the  jndgment  in  this  case  as 
awards  an  execntiou  against  plaintiff  in  error,  a  municipal  cor- 
poration, is  erroneous  aad  must  be  reversed.  City  of  Morrison 
V.  Hinkson,  87  111.  689. 

After  a  careful  inspection  of  the  record,  we  find  no  other 
error  in  the  same,  and  therefore  affirm  the  judgment  in  all 
other  respects,  and  remand  the  cause  that  the  judgment,  as 
modified,  may  be  enforced  according  to  law.  Defendant  in 
error  to  pay  costs  in  due  course  of  administration. 


Sarah  Carson  et  al. 

V. 

John  M.  Crigler. 


1.  Lakdlobd  aud  tekant— Denial  op  title.— Although  a  tenant 
cannot  dispute  the  title  of  his  landlord,  yet  in  a  suit  for  rent  he  may  show 
that  he  has  acquired  the  title  of  his  lands  by  conyeyance  to  him,  and  it 
make*  no  difference  whether  the  conveyance  is  directly  from  the  landlord,  or 
f^  m  a  trustee  duly  autVorized  to  sell  and  convey  the  title  by  a  former  owner, 
provided  the  same  is  a  lien  prior  to  the  rights  of  the  landlord. 

2.  Purchase  by  tenant  under  prior  title. — A  tenant,  when  sued 
for  rent,  may  show  a  title  acquired  by  purchase  at  a  trustee's  sale  under  an 
ineombranoe  prior  to  the  title  of  his  landlord.  In  such  case  the  tenant  does 
not  dispute  the  landlord's  title,  but  recognizes  and  holds  under  it,  and  hav^ 
ing  acquired  it,  he  becomes  entitled  to  r3nts  accruing  after  the  execution  of 
the  deed. 

S.  AccaniNG  rent  passes  with  the  deed. — ^The  landlord  is  entitled  to 
rent  accmed  before  the  execution  of  the  deed,  but  accruing  rent  not  then  ma- 
tared  pasKi  with  the  title  and  vests  in  the  purchaser. 

^  Judgment  in  forcible  detainer  no  bar  to  claim  for  rent. — 
He  judgment  against  appellant  in  the  action  of  forcible  detainer  determined 
only  the  right  of  possession;  it  was  not  an  abjudication  against  her  right  to 
the  lent  daimed  as  purchaser  under  her  deed. 
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Appeal  from  the  County  Court  of  McLean  county;  the 
lion.  R.  M.  Benjamin,  Judge,  presiding.  Opinion  tiled  Octo- 
ber 19,  1881. 

Mr.  Wm.  E.  Hugiie8,  for  appellant;  that  a  tenant,  when  sued 
for  rent,  can  set  up  the  extinguishment  of  the  landlord's  title» 
cited  niggins  v.  Tanner,  61  Mo.  249;  Hydcr  v.  Mansel,  66 
Me.  167;  Lancashire  v.  Mason,  75  N.  C.  455. 

Title  cannot  be  inquired  into  in  an  action  for  forcible  de- 
tainer: Johnson  v.  Baker,  38  111.  99. 

Mr.  B.  D.  Lucas,  for  appellee;  that  all  questions  that  were 
or  could  have  been  properly  litigated  in  the  forcible  detainer 
suit  are  now  res  (uljiidicata^  cited  Freeman  on  Judgments, 
§  249;  Baker  v.  Palmer,  83  flL  598;  Stemple  v.  Thomas,  89 
111.  146. 

HiGBEE,  P.  J.  One  Edward  Tenkers  was  the  tenant  of  John 
"W".  Kidwell,  and  during  his  tenancy  appellant  Sarah  Carson, 
by  collusion  with  said  tenant,  entered  into  possession  of  the 
leased  premises. 

Forcible  detainer  was  brought  by  John  W.  Kidwell,  and  a 
judgment  rendered  against  Mrs.  Carson  in  the  McLean  Cir- 
cuit Court,  from  which  she  appealed  to  the  Appellate  Court, 
where  the  judgment  was  affirmed.  This  suit  was  then  com- 
menced against  her  and  her  securities,  to  recover  rent  upon 
the  condition  of  the  appeal  bond  requiring  Mrs.  Carson  to 
pay  all  rent  which  had  accrued  or  might  accrue  during  the 
pendency  of  said  suit.  The  defense  relied  upon  was  that  ap- 
pellant had  tendered  to  appellee  all  rent  that  had  accrued  prior 
to  the  4th  day  of  August,  1879;  and  that  said  tender  had  been 
kept  good  by  depositing  the  money  with  the  clerk  of  said 
court;  and  that  on  that  day  Mrs.  Carson  became  the  owner 
in  fee  of  said  premises  and  of  the  title  of  the  said  John  W. 
Kidwell  thereto  by  purchase  and  conveyance,  from  a  trustee 
duly  authorized  to  make  said  sale  and  conveyance  under 
and  by  virtue  of  a  deed  of  trust  executed  by  a  former  owner 
of  said  premises,  and  which  was  a  lien  thereon  prior  to  the 
ri«:hts  of  said  Kidwell. 
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Tlie  defense  was  held  insufficient,  and  a  judgment  rendered 
against  Mrs.  Carson  for  the  rent  of  the  whole  time  she  had  oc- 
cupied the  premises,  both  before  and  after  she  had  acquired 
her  title  thereto. 

It  is  a  familiar  principle  of  law  that  the  tenant  con  not  dis- 
pute the  title  of  his  landlord  under  which  he  entered,  but  in  a 
suit  for  rent  he  may  show  that  he  acquired  it  b}'  conveyance, 
and  it  makes  no  difference  whether  the  conveyance  is  directly 
from  his  landlord  or  from  a  trustee  duly  authorized  to  sell  and 
convey  the  title  by  a  former  owner,  provided  the  same  is  a 
prior  lien  to  the  rights  of  the  landlord. 

In  such  a  case  the  tenant  does  not  dispute  the  landlord's  title^ 
but  recognizes  and  holds  under  it;  and  having  acquired  it,  be- 
comes entitled  to  all  rents  accruing  after  the  execution  of  the 
deed. 

So  far  as  rents  had  accrued  before  the  execution  of  the  deed, 
the  landlord  was  undoubtedly  entitled  to  receive  them;  but 
accruing  rent  not  then  matured  passed  with  the  title  and 
vested  in  Mrs.  Carson,  grantee  in  the  deed,  and  appellee  was 
not  entitled  to  recover  a  judgment  ajxainst  her  for  the  same. 
Higgins  V.  Tanner,  61  Mo.  249  ;  Ryder  v.  Mansel,  66  Maine, 
167;  Lancashire  et  al.  v.  Mason,  75  N.  C.  455. 

It  is  contended  by  appellee  that  the  judgment  rendered 
against  Mrs.  Carson  in  the  forcible  detainer  suit  is  an  adjudi- 
cation against  her  right  to  the  rent  she  now  claims  as  pur- 
chaser under  her  deed. 

In  the  forcible  detainer  suit  the  only  question  determined 
was  the  right  of  possession  to  the  premises  at  the  time  that 
suit  was  brought. 

Neither  the  title  to  the  land  nor  the  right  to  the  rents  for 
its  use  were  in  issue  or  could  have  been  determined  in  that 
cause.  Brooks  v.  Bruyn,  18  111.  539 ;  Shoudy  v.  School  Di- 
rectors, 32  111.  290;  Johnson  v.  Baker,  38  111.  99. 

Again,  that  suit  was  commenced  more  than  two  months  be- 
fore Mrs.  Carson  bought  the  premises,  or  received  her  deed 
therefor,  while  the  rents  she  now  claims  accrued  to  her  as 
owner  after  the  execution  of  the  deed. 

It  is  not  essential  that  the  identity  of  the  subject-matter  of 
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the  two  suits  should  be  the  same  in  all  respects.  Yet  to  make 
the  former  adjudication  conclusive  the  question  to  be  deter- 
mined in  the  second  action  must  be  the  same  identical  ques- 
tion judicially  settled  in  the  former  suit.  The  question  at 
issue  in  this  suit  was  not  judicially  determined  by  the  former 
adjudication,  and  therefore  the  judgment  in  that  cause  is  not 
a  bar  to  appellant's  rights  in  this.  Judgment  reversed  and 
cause  remanded. 

Ee  versed. 


James  Stewart  et  al» 

V. 

John  H.  Potts. 

GREDrroR*8  BILL— "Wife's  property.— The  evidence  shows  that  the  wife 
of  defendant  acquired  the  property  in  question  by  means  of  her  own,  without 
the  aid  of  her  husband.  It  being  her  sole,  separate  property,  she  could  man- 
age and  dispose  of  it  as  she  pleased,  and  it  oould  not  be  subjected  to  pay- 
ment of  the  husband's  debts. 

Appeal  from  the  Circuit  Court  of  Greene  county;  the  Hon. 
A.  6.  BuRB,  Judge,  presiding.  Opinion  filed  October  19, 
1881. 

Messrs.  Patterson  &  English,  for  appellants. 

Messrs.  Brown,  Eirby  &  Eussell,  for  appellee. 

• 

HiGBEE,  P.  J.  This  is  a  proceeding  in  chancery  in  the  na- 
ture of  a  creditor's  bill,  to  subject  a  fund  in  the  hands  of  one 
Edward  M.  Ilusted,  a  special  commissioner,  to  the  payment 
of  a  judgment  in  favor  of  appellee,  and  against  appellant, 
James  Stewart.  The  bill  alleges  that  a  judgment  for  $899.77 
and  costs  was  rendered  in  favor  of  appellee  and  against  said 
James  Stewart,  in  the  Circuit  Court  of  Greene  county,  on  the 
fifth  day  of  March,  1874;  that  an  execution  was  issued  thereon 
uad  returned  nulla  hona^  and  that  said  judgment  still  remains 
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in  full  force,  and  that  tlie  defendant  in  said  judgment  is  wholly 
insolvent.     That  James  Stewart  purcliased  from  Albert  Roper 

and  Frederick  Hudson,  on  the day  of ,  1874, 

lots  85  and  86  in  the  first  plat  of  the  town  of  Eoodhouse,  and 
cansed  the  title  thereto  to  be  conveyed  to  his  wife,  Par  then  ia 
Stewart;  that  the  purchase  money  was. paid  by  the  judgment 
debtor,  and  the  conveyance  made  to  iiis  wife  to  defraud  his 
creditors.  That  James  Stewart  caused  to  be  erected  on  said 
premises  a  dwelling  and  out-houses  of  the  value  of  $3,000,  paid 
for  the  same  with  his  own  money,  and  that  his  wife  furnished 
no  part  of  the  money  paid  for  the  lots  or  the  improvements 
made  thereon;  avers  the  death  of  Mrs.  Stewart,  intestite,  on 
the  4th  day  of  December,  1877,  leaving  children  as  her  only 
heirs-at-law,  who  filed  a  bill  in  said  Greene  Circuit  Conrt  for 
partition;  that  appellee  was  not  made  a  party  thereto,  and  that 
a  decree  was  rendered^  therein  at  tlie  September  term,  1878, 
under  which  said  premises  were  sold  by  E.  M.  Ilusted,  a  special 
commissioner,  on  the  11th  day  of  December,  1878,  for  $1,300, 
which  is  still  in  his  hands.  The  bill  makes  James  Stewart, 
Husted,  and  the  heirs-at-law  of  Mrs.  Stewart  defendantf^,  and 
prays  for  the  payment  of  said  judi^ment  out  of  said  fund. 
Answers  were  filed  to  said  bill  by  defendants,  denying  the  ma- 
terial allegations  thereof;  replications  were  filed  thereto,  and 
U))on  a  final  hearing  a  decree  was  rendered  granting  the  relief 
prayed  for.  The  evidence  is  all  copied  into  the  record,  and  it 
M'holly  fails  to  snstain  ^he  charge  that  the  lots  were  pur- 
chased and  improvements  made  with  the  money  of  James 
Stewart,  and  the  deed  cansed  by  him  to  be  made  to  his  wife 
to  defraud  his  creditors. 

James  Stewart  testifies,  that  after  his  oldest  son  became  of 
aire,  he  was  the  owner  of  thirty  acres  of  brush  land,  and  some 
town  lots  in  Manchester;  that  he  boarded  with  his  mother  sev- 
eral years  after  he  was  of  age,  and  in  settlement  of  what  he 
owed  her  in  1868  or  1869,  he  conveyed  to  her  the  thirty  acres 
of  land;  that  she  afterwards  sold  the  land  to  Mr.  Piper,  for  two 
horses,  and  a  note  for  $450;  that  she  exchanged  one  of  the 
horses  for  the  lots  in  Roodhouse,  and  used  the  $450,  in  paying 
for  the  improvements  thereon;  that  she  moved  into  the  house 
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after  tlie  $4:50  were  paid,  and  kept  a  boarding  house,  and 
earned  a  considerable  portion  of  what  was  afterwards  paid,  in 
that  way;  tliat  no  portion  of  the  money  paid,  either  for  the  lots 
or  improvements  was  paid  by  witness;  he  was  insolvent  and 
unable  to  pay,  and  was  a  part  of  the  time  west,  in  Nebraska. 

Witness  further  testifies,  that  he  had  no  interest  in  the  land 
conveyed  by  his  son  to  his  wiib,  nor  was  his  son  at  the  time 
indebted  to  him.  It  further  appears  that  the  improvements 
cost  $1,500  or  $1,G00,  and  that  Mrs.  Stewart  borrowed  some 
money  on  a  mortgage  upon  the  premises,  which  was  paid  by 
Hasted  alter  the  sale;  the  amount  liowever  is  not  stated.  All 
contracts  were  ma.le  in  the  name  of  the  wife,  and  all  payments 
for  the  property,  and  the  improvements  thereon  made  by  her. 
The  testisnony  of  the  husb^nid,  that  he  had  no  interest  in  the 
lands  conveyed  by  his  son  to  his  mother,  and  that  liis  son  was 
not  at  the  time  indebted  to  him,  is  not  oontradicted  by  any  evi- 
dence in  the  record;  it  is  therefore  immaterial  whether  the  con- 
veyance was  a  gift  from  the  son  to  his  mother,  or  for  a  valua- 
ble consideration;  neither  the  husband  nor  his  creditor  were 
in  position  to  question  its  validity. 

This  property  was  the  property  of  the  wife,  and  its  proceeds 
were  invested  by  her  in  the  lots  and  improvements  sold  by 
the  commissioner  in  the  partition  suit. 

The  money  received  by  the  wife  from  boarders,  was  also  used 
in  paying  for  the  improvements  on  her  lots. 

The  statute  provides  that  "  a  married  woman  may  receive, 
uie  and  jwssess  her  own  earnings.  "  And  when  she  engages 
in  keeping  a  boarding  house,  and  by  her  own  labor  earns 
money,  wliich  she  receives  from  her  boarders,  and  invests  it  in 
a  homestead  in  her  own  name,  it  is  her  separate  property,  and 
is  not  liable  for  the  debts  of  her  husband.  Partridge  ct  al.  v. 
Arnold,  73  111.  600. 

The  money  in  the  hands  of  the  commissioner  was  derived 
from  the  sale  of  property  which  belonged  to  the'  wife  at  the 
time  of  her  death,  and  descended  to  her  heirs,  unincumbered 
bv  her  husband's  debts. 

The  court  therefore  erred  in  decreeing  its  payment  to  his 
creditors. 

Decree  reversed. 
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The  Chicago  and  Alton  Railroad  Company 

V. 

Amelia  T.  Robinson. 

1.     CrOSSIKQ  RAILROAD  TRACK — CaRE   REQUIRED. — It  is  the   dutj  of  L 

person  about  croaaing  a  railroad  tra^k  to  exi^^-jls?  care  and  caution  to  avoid 
collision  with  any  passing  train,  ani  to  u<?  pracaiition  beiore  going  thereon 
to  ascertain  whethor  there  is  any  train  anp:ojchiiig. 

2.  Failure  to  ring  bell,  etc. — The  failure  to  ring  a  bell  or  sound  a 
whistle,  or  to  clear  the  track  of  obstructions  upon  it,  does  not  exempt  the 

raveler  on  the  highway  from  the  exercise  oF  proper  care  on  his  part. 

3.  Rate  op  speed. — ^The  general  law  of  this  State  imposes  no  restrictions 
upon  railroad  companies  as  to  the  rate  of  Rp.?ed  their  trains  may  run.  When 
not  prohibited  by  municipal  regulation  (h*>v  miv  adopt  such  rate  of  spee<l 
86  they  may  desire,  provided  always  it  is  reasonably  safe  to  the  pasFcngers 
beiner  transported. 

4.  NEEn>  NOT  slacken  speet  at  HroHWAYS.  —The  law  does  not  require 
the  railraad  to  slacken  the  speed  of  its  trains  on  approaching  the  crossing  of 
a  public  highway  in  the  country  when  a  team  is  seen  approaching  the  same 

Appeal  from  the  Circuit  Court  of  Tazawell  county;  the 
Hon.  N.  M.  Laws,  Judge,  presiding.  Opinion  filed  October 
19,  1881. 

Mr.  C.  B.  Beckwith,  N.  W.  Green  and  M.  D.  Beeciikr, 
for  api)ellant;  that  the  rate  of  speed  of  the  train  shows  noth- 
ing that  can  be  considered  as  ne^lis^eiice  on  the  part  of  the 
railroad  company,  cited  C.  B.  &  Q.  li.  R.  Co.  v.  Van  Patten, 
Will.  510;  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  6S  111.  576;  C.  B. 
&  Q.  R.  R.  Co.  V.  Damerell,  81  111.  450;  C.  B.  &  Q.  R.  R. 
Co.  V.  Ilarwood,  80  III.  88;  St.  L.  A.  &  T.  H.  R.  R.  Co.  v. 
Manly,  58  111.  300;  T.  W.  &  W.  R.  R.  Co.  v.  Jones,  70  III 
311;  T.  W.  &  W.  R.  R.  Co.  v.  Miller,  76  111.  278;  C.  R.  L 
&  P.  R.  R.  Co.  V.  Austin,  61)  III.  426. 

A  person  wbo  by  his  negligence,  has  exposed  himself  to 
injury,  cannot  recover  damages  for  such  injury:  Wharton  on 
Negligence,  §  180;  T.  W.  &  W.  R.  R.  Co.  v.  Miller,  76  111. 
278;  T.  W.  &  W.  R  R.  Co.  v.  Jones,  76  III.  311;  111.  Cent 
R  R.  Co.  V.  Benton,  69  111.  174;  C.  R.  I.  &  P.  R.  R.  Co.  v. 
Bell,  70  HI.  102. 
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Defendant's  negligence  must  be  gross  and  plaintiff's  slight 
in  comparison,  in  order  to  make  defendant  liable :  Wabash 
R'y  Co.  V.  Heiiks,  91  111.  409;  C.  B.  &  Q.  R.  R  Co.  v.  Har- 
wood,  80  111.  88;  C.  B.  &  Q.  R  R  Co.  v.  Payne,  49  111.  499; 
C.  B.  &  Q.  R  R  Co.  V.  Lee,  60  111.  501;  G.  &  C.  U.  R  R 
Co.  V.  Jacobs,  20  111.  478. 

When  there  is  a  conflict  of  evidence  upon  the  question  of 
comparative  negligence,  an  improper  instruction  upon  that 
question  is  not  cured  by  others  which  state  the  rule  accu- 
rately :  Wabash  Ry  Co.  v.  Henks.  91  111.  409;  C.  B.  &  Q.  R 
R  Co.  v.  Harwood,  80  111.  88;  C.  B.  &  Q.  E.  R  Co.  v.  Payne, 
49  111.  499;  C.  B.  &  Q.  R  R  Co.  v.  Lee,  60  111.  501;  111  Cent. 
R  R  Co.  V.  Maffit,  67  111.  431. 

A  failure  to  ring  the  bell  or  sound  the  whistle,  will  not 
make  defendant  liable,  unless  it  is  shown  that  such  failure 
caused  the  injury  in  question:  C.  R.  I.  &  P.  R  R.  Co.  v.  Mc- 
Kean,  40  111.  218. 

Where  the  verdict  is  contrary  to  the  evidence,  it  will  be  set 
aside:  Chase  v.  Debolt,  2  Gilm.  371;  Boyle  v.  Levings,  24  IlL 
223;  Clement  v.  Bush  way,  25  111.  200. 

Messrs.  Maus,  Prettym.vn  &  Sons,  for  appellee;  that  the 
conflict  in  the  testimony  is  irreconcilable,  and  this  court  will 
therefore  not  reverse  the  judgment,  cited  Calvert  v.  Carpenter, 
96  III.  63;  Kevins  v.  Gouly,^  97  111.  365;  C.  B.  &  Q.  R  R  Co 
V.  Lee,  87  111.  455. 

The  fact  that  the  bell  was  not  rung  or  whistle  sounded  is 
evidence  of  negligence:  St.  L.  J.  &  C.  R.  R  Co.  v.  Terhune,  50  111. 
151;  G.  W.  R  R  Co.  v.  Geddis,  33  111.  304;  C.  B.  &  Q.  R  R 
Co.  V.  Caufman,  38  111.  424;  C.  B.  &  Q.  R  R  Co.  v.  Triplet,  38 
111.  482;  St.  L.  V.  &  T.  II.  R  R  Co.  v.  Dunn,  78  111.  197;  I.  & 
St.  L.  R  R  Co.  v.  Blackman,  63  111.  117;  P.  P.  &  J.  R  R. 
Co.  v.  Siltman,  88  111.  529;  C.  B.  &  Q.  R  R  Co.  v.  Harwoud, 
90  111.  425;  C.  B.  &  Q.  R  R  Co.  v.  Lee,  87  111.  454. 

If  the  testimony  is  conflicting,  and  that  of  plaintiff  equally 
credible  and  sufficient  to  sustain  the  verdict,  a  new  trial  will 
not  be  granted:  T.  W.  &  W.  R  R  Co.  v.  Moore,  77  111.  217; 
Morgan  v.  Ryerson,  20  111.  343;  Hays  v.  Houston,  86  111.  487; 
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Howell  V.  Estelle,  92  111.  218;  Lewis  v.  Lewis,  92  111.  237;  Cal- 
vert v.  Carpenter,  96  Ilk  63;  Nevins  V.  Goiily,  97  111.  365; 
C.  B.  &  Q.  R  R.  Co.  V.  Lee,  87  III  457;  Crain  v,  Wright,  46 
III.  107. 

Where  it  is  not  shown  that  any  injury  resulted  from  the  ad- 
niiesion  or  rejection  of  evidence  offered  in  the  case,  the  verdict 
will  not  be  disturbed :  Carpenter  v.  Davis,  71  111.  395;  Thomp- 
son V.  McLanghlin,  66  III.  407;  Dennisou  v.  Hoagland,  67  111. 
265;  Pratt  v.  Tucker,  67  111.  346. 

In  support  of  the  instructions  given  for  plaintiff:  C.  B.  & 
Q.  R.  R.  Co.  V.  Cauffman,  38  111.  424;  R  R.  L  &  St.  L.  R.  R. 
Co.v.  Hilmer,  72  111.  235;  G.  W.  R  R.  Co.  v.  Geddis,  33  111. 
304;  St.  L.  J,  &  C.  R  R  Co.  v.  Terhune,  50  III.  151;  111. 
Cent  R  R  Co.  v.  Gillis,  68  111.  317;  C.  B.  &  Q.  R  R  Co.  v. 
Lee,  87  111.  467;  P.  P.  &  J.  R  R.  Co.  v.  Siltmari,  88  111.  529; 
Wabash  R'y  Co.  v.  Henks,  91  111.  413. 

HiGBEB,  P.  J.  This  suit  was  brought  by  appellee  to  re- 
cover from  appellant  damages  alleged  to  have  been  sustained 
by  her  at  a  highway  crossing,  caused  by  the  negligence  of  ap- 
pellant's servants  in  charge  of  a  train  running  on  its  road  on 
the  15th  day  of  November,  1879. 

The  case  was  before  this  court  at  the  November  term,  1880 
when  a  judgment  in  favor  of  appellee  was  reversed  and  the 
cause  remanded.    8  Bradwell,  140. 

Again  it  comes  here  after  a  second  judgment  against  appellant. 

The  negligence  charged,  is  that  appellant  did  not  at  baid 
crossing  put  up  warning  boards,  or  keep  a  watchman;  that  it 
neglected  to  ring  a  bell  or  sound  a  whistle  on  the  approach  of 
the  train;  that  it  carelessly  and  negligently  permitted  large 
banks  of  earth  and  weeds,  brush  and  other  obstructions,  to 
stand  and  grow  at  and  along  its  track  near  said  crossing,  so  as 
to  obstruct  the  view  of  passing  trains  from  said  highway; 
that  it  ran  a  wild  train  at  a  high  and  dangerous  rate  of  speed 
at  an  unusual  time  of  day,  and  carelessly  conducted  said  train 
without  ringing  a  bell  or  sounding  a  whistle,  and  without 
slackening  its  speed  on  approaching  the  crossing.- 

At  the  time  of  the  injury,  appellee  was  crossing  the  railroad 
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in  a  closely  covered  carriage  drawn  by  two  horses,  driven  by 
her  husband,  when  the  same  was  struck  by  appellant's  engine. 

Tlie  accident  took  place  in  day-light,  at  a  crossing  well 
known  to  appellee's  husband,  where  he  had  been  in  the  habit 
of  crossing  frequently  before.  He  testifies  that  after  entering 
upon  appellant's  riglit-of-way,  he  could  see  the  train  for  twenty- 
five  or  thirty  rods,  in  the  direction  from  which  it  was  approach- 
ing, while  other  witnesses,  having  equal  means  of  knowing, 
seem  to  leave  but  little  doubt  that  it  was  in  plain  view,  for  a 
distance  of  at  least  sixty  rods.  The  law  is  well  settled  in  this 
State,  that  it  is  the  duty  of  a  person  coming  on  to  a  railroa<l 
crossing  of  a  higliway,  to  exercise  care  and  caution  to  avoid 
collision  with  any  passing  train,  and  to  use  precaution  before 
going  thereon,  to  ascertain  whether  there  is  any  train  approach- 
ing. C.  B.  &  Q.  R.  R  Co.  V.  Ilai'wood,  80  IlL  88;  C.  &  A.  R. 
R.  Co.  V.  Gretzner,  46  III.  75;  T.  P.  &  W.  R.  R.  Co.  v.  Riley, 
47  111.  574;  C.  &  A.  R.  R.  Co.  v.  Jacob,  63  111.  178. 

The  failure  to  ring  a  bell,  or  sound  a  whistle,  or  to  clear  the 
track  of  obstructions  upon  it,  doas  not  exempt  the  traveler  on 
the  hiirhway  from  this  duty.  This  being  the  law,  and  the 
proof  tending  strongly  to  show  that  appellee  and  her  husband 
Ci)uld  have  avoided  the  accident  by  the  use  of  that  degree  of 
care  and  caution  enjoined  by  the  law  upon  persons  entering 
into  a  place  of  such  danger,  it  was  important  to  the  rights  of 
appellant,  that  this  element  of  its  defense  should  not  be 
ignored  by  the  instructions.  The  tenth  instruction  given  for 
plaintiff  below,  was  as  follows  : 

"The  court  instructs  the  jury  that  the  question  is  not  whether 
there  is  now  an}'  obstruction  upon  defendants  right-of-way 
which  would  or  could  obstruct  the  view  of  an  approaching  en- 
gine at  the  crossing  where  the  injury  occurred,  but  whether 
there  was  such  obstruction  at  the  time  of  the  injury,  and  if  the 
jury  believe  from  the  evidence  that  such  obstructions  did  exist 
on  the  right-of-way  of  defendants  at  the  time  and  place  of  the 
injury,  and  that  the  same  then  prevented  the  engine  being 
seen  by  plaintiff  as  it  approached  the  crossing,  then  the  suffer- 
ing of  the  same  to  remain  on  the  right-of-way  and  to  obstruct 
the  view  of  an  approaching  engine  was  an  act  of  negligence  on 
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the  part  of  defendant  for  which  defendant  is  liable,  if  tlie  jury 
believe  from  the  evidence  that  the  injury  arose  from  such  neg- 
lect and  wonld  have  been  avoided  hut  for  such  negligence  in 
not  removing?  such  obstructions."  The  instruction  asserts  a 
right  of  recovery  under  the  circumstances  named  in  it,  without 
containing  the  requirements  of  any  care  or  caution  on  the  part 
of  appellee  or  her  husband.  In  this  the  instruction  was  man- 
ifestly wrong,  and  although  other  instructions  given  did 
contain  such  requisite,  that  did  not  cure  the  error.  It  left  the 
jury  at  liberty  to  select  and  act  upon  either  instruction,  as 
might  best  accord* with  their  views.  C.  B.  &  Q.  R.  R.  Co.  v. 
Payne,  49  111.  499;  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  60  Id.  502; 
I.  C.  R.  R  Co.  V.  Maffit,  67  Id.  431;  C.  B.  &.  Q.  R.  R.  Co.  v. 
Harwood,  80  Id.  88. 

The  first  instruction  given  for  plaintiff  contains  some  prop- 
ositions of  law  proper  to  have  been  given  to  the  jury;  but  that 
portion  of  it  which  seemingly  requires  the  railroad  to  slacken  the 
speed  of  its  trains  on  nearing  a  crossing  when  a  train  is  ap- 
proacliing  on  a  public  highway,  was  well  calculated  to  mis- 
lead the  jury.  The  general  law  of  the  State  imposes  no  re- 
straint upon  railway  companies  as  to  the  rate  of  speed  their 
trains  may  run;  when  not  prohibited  by  municipal  regulations 
they  may  adopt  such  rate  of  speed  as  they  may  desire,  pro- 
vided always  it  is  reasonably  safe  to  the  passengers  being 
transported.  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  admx.  68  111.  576. 
The  law  does  not  require  the  railroad  to  slacken  the  speed  of 
its  trains  on  approaching  the  crossing  of  a  public  highway  in 
the  country  when  a  team  is  seen  approaching  the  same.  C.  B. 
&  Q.  R.  R.  Co.  V.  Harwood  supra. 

Judgment  reversed  and  cause  remanded. 

Reversed. 
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William  G.  Gibson 

V. 

B.  F.  Tboutman,  AdmV. 

1.  DiflCRBDiTiNa  "WTTNBM— Provikcb  o»  JURY. — An  instmctioa  that 
the  jury  are  to  judge  of  the  credibility  of  witnesses,  and  give  such  weight  to 
the  testimony  of  witnesses  as  they,  in  the  exercise  of  a  sound  discretion, 
think  the  testimony  is  entitled  to,  is  too  comprehensive.  The  jury  are  only 
authorized  to  disbelieve  a  witness  when  he  is  discredited  in  some  of  the  modes 
known  to  the  law. 

2.  Testimony  must  be  to  a  material  point. — It  is  only  when  a  wit- 
ness knowingly  and  willfully  swears  falsely  in  reference  to  a  material  matter 
that  the  jury  are  authorized  to  reject  the  whole  of  his  evidence,  except  so  far 
as  the  same  may  be  corroborated. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding.    Opinion  filed  October  19,  1881. 

Messrs.  Dunn  &  Connolly,  for  appellants;  that  juries  have 
a  right  to  weigh  evidence,  but  have  no  right  to  capriciously 
disregard  testimony;  cited  St.  L.  A.  &  T.  H.  R.  R.  Co.  v. 
Manley,  58111.  300;  Haycroftv.  Davis,  49  111.  455;  Smith  v. 
Slocum,  62  111.  354;  Carney  v.  Tully,  74  111.  375;  Chicago  v. 
Lavalle,  83  111.  482;  Robertson  v.  Dodge,  28  111.  1(51;  C.  &  A. 
R.  R.  Co.  V.  Gretzner,  46  111.  74;  C.  B.  &  Q.  R.  R  Co.  v. 
Stumps,  55  111.  367;  Evans  v.  George,  80  111.  51;  C.  C.  &  I. 
C.  R.  R.  Co.  v.  Troesch,  57  111.  155. 

The  instruction  was  erroneous,  because  hypothetical,  and 
there  was  no  evidence  upon  which  to  base  it:  Herrick  v.  Gary, 
83  111.  85;  Gibson  v.  Webster,  44  111.483;  Bullock  v.  Narratt, 
49  111.  62;  Bailey  v.  Godfrey,  54  III.  507;  T.  W.  &  W.  R.  R. 
Co.  V.  Ingraham,  77  III.  309;  Andreas  v.  Ketcham,  77  111.  377; 
Alexander  v.  Mt.  Sterling,  71  111.  366;  Bradley  v.  Parks,  83 
111.  169. 

A  partial  want  of  consideration  is  only  a  defense  j^o  tanto: 
Story  on  Promissory  Notes,  §  187;  Chitty  on  Contracts,  §459. 

Instructions  giving  undue  prominence  to  certain  items  of 
evidence  are  erroneous:  Evans  v.  George,  80  111.  51;  Callaghan 
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V.  Myers,  89  III.  569:  Chesney  v.  Meadows.  90  111.  433;  Frame 
7.  Badger,  79  111.  441;  Hewitt  v.  Johnson,  72  III.  513;  Cush- 
man  v.  Coggswell,  86  111.  65. 

Messrs.  Craig  &  Craig,  Mr.  James  K.  Hardin  and  Mr.  J. 
P.  Harral,  for  appellee,  cited  L  &  St  L.  R.  B.  Co.  v.  Ogle,  92 
111.  353. 

HiQBEE  P.  J.  Appellant  filed  a  claim  in  the  connty  conrt 
asfainst  the  estate  of  appellee's  intestate,  John  Barr,  and  the 
same  was  allowed  by  the  order  of  said  court. 

From  this  order  Elizabeth  Downey  a  creditor  of  the  estate, 
prosecnted  an  appeal  to  the  circuit  court,  where  upon  hearing, 
the  first  two  items  in  the  account,  for  funeral  expenses  and  at- 
tendance in  last  illness  of  deceased,  were  allowed,  and  the  third 
item  founded  upon  a  due  bill  alleged  to  have  been  given  by 
deceased  to  appellant  for  $1,081.50,  was  rejected.  The  claim- 
ant brings  the  case  to  this  court  by  appeal,  and  assigns  for  er- 
ror the  action  of  the  circuit  court  in  rejecting  said  claim  and 
in  giving  improper  instructions  for  appellee. 

The  objections  urged  to  the  allowance,  of  this  claim  were 
that  said  due  bill  was  a  forgery,  or  if  made  and  entered  into 
by  deceased,  was  without  consideration  and  therefore  void. 
The  evidence  was  contradictory  and  conflicting,  and  an  effort 
was  made  to>  discredit  Itobert  Newell,  an  important  witness  in 
behalf  of  claimant,  who  testified  to  the  execution  of  said  note 
by  deceased,  and  to  circumstances  tending  to  show  a  consider- 
ation therefor. 

At  the  instance  of  appellee  the  court  gave  to  the  jury  the 
following  instruction:  "The  conrt  instructs  the  jury,  for  the 
defense  that  the  jury  are  to  judge  of  the  credibility  of  wit- 
nesses and  to  give  such  weight  to  the  testimony  of  witnesses 
M  the  jury  may  think,  in  the  exercise  of  a  sound  discretion, 
that  the  testimony  of  any  witness  or  witnesses  is  entitled  to; 
and  if  the  jury  believe  that  any  witness  or  witnesses  have 
sworn  knowingly  and  willfully  false,  then  the  jury  may  reject 
the  testimony  of  such  witness,  so  far  as  not  corroborated  by 
other  credible  testimony,  if  it  is  not  so  corroborated.'' 
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The  first  part  of  this  instruction  is  entirely  too  comprehen- 
sive in  its  terms.  The  jury  miorlit  well  understand  from  it 
that  it  was  left  to  them  to  determine  without  restriction  whom 
to  believe  or  disbelieve.  They  are  only  authorized  to  dis- 
believe a  witness  when  he  is  discredited  in  some  of  the  modes 
known  to  the  law.  Evans  v.  George,  80  III.  51;  Roberts  v. 
Dodge,  28  111.  161;    Hartford  Life  Ins.  Co.  v.  Gray,  80  111.  23. 

The  remaining  part  of  the  instruction,  in  telling  the  jury 
that  if  any  witness  has  sworn  knowingly  and  willfully  false, 
they  may  reject  the  whole  of  his  testimony  except  so  far  as  the 
same  is  corroborated,  is  equally  objectionable.  The  instruction 
does  not  require  the  matters  sworn  to  to  be  material. 

In  such  case  no  liability  to  the  legal  punishment  for  perjury 
results  from  his  act,  and  the  full  obligation  of  the  compulsory 
power  of  a  judicial  oath  does  not  rest  upon  him.  Peak  v.  The 
People,  76  111.  289. 

The  law  is  well  settled  that  it  is  only  when  the  witness 
swears  knowingly  and  willfully  false  in  reference  to  a  material 
matter,  that  the  jury  are  authorized  to  reject  the  whole  of  his 
evidence  except  so  far  as  the  same  may  be  corroborated.  Peak 
v.  The  People,  supra.  Hartford  Life  Ins.  Co.  v.  Gray  et  al. 
80  111.  28. 

Although  other  instructions  given  in  the  case  contain  a  more 
accurate  statement  of  the  law,  they  were  not  so  drawn  as  to 
protect  appellant  from  the  injury  likely  to  be  produced  by  the 
erroneous  instruction  complained  of. 

As  this  case  must  be  remanded  for  a  new  trial,  in  which  the 
evidence  may  be  entirely  different  from  that  contained  in  this 
record  we,  purposely  refrain  from  any  expression  of  opinion  as 
to  the  weight  of  the  evidence  or  the  merits  of  the  controversy 
as  now  presented. 

Judgment  reversed  and  cause  remanded. 

Eeversed. 


Third  District— May  Term,  1881.  97 

Cooper  V.  McNeil. 


Meredith  Cooper 

V. 

Abraham  McNeil  et  al. 

1.  Partnehshtp  matters — Should  be  referiied  to  master. — Com- 
plex and  intricate  accounts  are  unfit  subjectfl  for  examination  in  court,  airl 
OQ^ht  always  to  be  referred  to  a  master  for  examination  and  report.  When 
such  questions  are  brought  to  this  court  without  reference  to  a  mast-e*, 
the  decree  will  be  reversed  with  directions  to  have  such  reference  made. 

2.  Attorney's  fees — Not  allowed. — There  is  no  statute  authorizing: 
the  allowance  of  attorney's  fees  as  pai*t  of  the  costs  in  a  case.  The  discre- 
t.on  of  a  court  of  equity  in  awarding  costs  must  ba  conRned  to  the  fees  al- 
lowed by  statute. 

3.  Trust  deed — Costs  and  ciiaroes  of  trustee. — Tliere  is  no  evi- 
dence that  the  trustee  has  incurred  any  costs  and  charges  in  the  execution  of 
his  trust,  and  under  the  provision  in  the  deed,  to  pay  out  of  the  proceed? 
"the  costs  and  charges  of  this  trust,''  none  can  be  allowed  him  in  this  liti- 
gation. The  provision  in  the  deed  covers  only  costs  made  by  him  in  case  he 
shoaldsell  under  the  power  in  the  deed. 

Appeal  from  the  Circuit  Conrt  of  Sans^amon  county;  the 
Hon.  J.  J.  Phillips,  Jud^e,  presiding.  Opinion  filed  October 
19,  1881. 

Messrs.  McGutre,  Hamilton  &  Salzenstein,  and  Mr.  Ste- 
phen French,  for  appellant;  that  to  create  an  estoppel  in  favor 
of  a  purchaser,  by  reason  of  declarations  made  by  the  seller» 
it  must  appear  that  the  seller  knew  they  were  false;  that  they 
were  made  to  induce  the  purciiaser  to  act  upon  tliem,  and  that 
the  purchaser  did  rely  upon  them,  cited  Bispham's  Prin.  Eq. 
§291;  Bigelowon  Estoppel,  437;  People  v.  Biown,  67  111.  435; 
Hefner  V.  Vandolah,  57  111.  520;  International  Bank  v.  Bow- 
en,  80  111.  541. 

The  court  cannot  grant  more  than  is  prayed  for,  and  the 
cross-bill  not  asking  for  an  allowance  for  attorney's  fees,  sucli 
allowance  was  erroneous:  Adams  v.  Payson,  11  111.  26;  Con- 
stant v.  Matteson,  22  111.  546;  Gonwell  v.  McCowan,  53  III. 
364. 

Messrs.  Obendobf  &  Ceeioton,  for  appellees. 

ToL.  DC  7 
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Davis,  J.  This  was  a  bill  in  chancery  filed  by  appellant  to 
obtain  relief  against  the  payment  of  a  note  secured  by  a  trust 
deed  executed  by  him.  A  cross-bill  was  filed  by  Jefiferson 
Yocnm,  one  of  the  appellees,  and  the  present  holder  of  the 
note,  to  foreclose  the  trust  deed  to  satisfy  the  amount  remain- 
ing due  on  the  note. 

The  prayer  of  the  original  bill  is  for  an  account  of  partner- 
ship transactions,  and  that  upon  the  payment  of  what,  if  any- 
thing, shall  be  found  remaining  due  from  appellant,the  note  and 
trust  deed  be  delivered  up   and  canceled  and  for  general  relief. 

On  the  hearing  of  the   cause,  the   court   below  rendered   a 
decree   in  favor  of  complainant  in   cross-bill  for  $915,  on  the 
note  and  trust   deed,  and  for  $75,  attorney's  fee  and  costs  of 
suit,  except  certain  specified  costs. 

From  that  decree  appellant  appealed  to  this  court.  The 
decree  cannot  be  sustained.  Partnership  matters  are  involved 
and  complex  and  intricate  accounts,  running  through  several 
years,  are  to  be  examined,  and  we  are  called  upon  to  determine 
from  a  mass  of  evidence  submitted  to  us,  how  the  accounts 
stand  between  the  parties.  No  reference  was  made  to  the 
master  in  chancery  to  make  and  state  the  account  and  report  to 
the  court  below,  so  that  exceptions  could  be  taken  at  the 
proper  time  and  in  the  proper  manner,  and  disposed  of  in  that 
court,  when,  if  appealed,  or  carried  farther  on  writ  of  error,  a 
few  distinct  questions  could  be  presented  here  for  review. 

In  Patten  v.  Patten,  75  III.  447,  it  was  said:  '*  This  court 
upon  the  nature  of  the  matter  and  the  authority  of  the  case 
of  Dubourg  T.  United  States,  7  Peters,  625,  has  repeatedly 
held  that  a  complex  and  intricate  account  is  an  unfit  subject 
for  examination  in  court  and  ought  always  to  be  referred  to  a 
master,  to  be  examined  by  him  and  reported  in  order  to  a  final 
decree.  When  that  is  done,  specific  exceptions  can  be  taken, 
which  may  be  reviewed  in  this  court.  When  this  court  is 
asked  upon  appeal  or  error  to  re-examine  such  an  account  and 
the  party  in  whose  favor  the  decree  is  rendered  had  thus 
brouirht  it  into  court  for  examination  without  reference  to  a 
master,  the  deci-ee  will  be  reversed  with  directions  to  have  the 
reference  made  as  was  done  in  the  case  just  referred  to."     To 
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the  same  effect  is  Moss  v.  McCall,  et  al.  75  111.  190;  Mosier  v. 
Norton  et  al.  83  111.  519;  Qnayle  et  al.  v.  Guild,  Adm'r.  83 
111.  553;  Darby  et  al.  v.  (^atholic  Church,  97.  111.  19. 

The  decree  cannot  be  sustained  for  another  reason.  It  was 
error  for  the  court  to  give  an  attorney's  fee.  No  statute  au- 
thorizes such  a  fee.  The  discretion  of  a  court  of  equity  in 
awarding  costs  must  be  confined  to  the  fees  allowed  by  stat- 
ute. Constant  V.  Matteson  et  al.  22  III.  546;  Con  well  et  al. 
V.  McUowan  et  al.  53  III.  363;  Byers  et  al.  v.  Nat.  Bank  of 
Yincennes,  85  111.  423. 

The  onlv  clause  in  the  trust  deed  under  which  the  fee  is 
claimed  is  the  following:  "  And  out  of  the  proceeds  of  said 
Bale  sliall  pay  first  the  costs  and  charges  of  this  trust." 

Tliere  is  no  averment  in  the  cross-bill,  nor  is  there  any  evi- 
dence, that  the  trustee  incnrred  any  costs  and  charges  in  the 
execution  of  his  trust.  The  clause  in  the  trust  deed  could 
only  cover  such  costs  and  charges  as  would  necessarily  be 
made  by  the  trustee,  should  he  sell  the  property  under  the 
power  given  by  the  deed.  It  could  not  cover  the  costs  of  liti- 
gation made  by  others  and  in  a  case  where  the  master  in  chan- 
cery would  sell  the  property  under  decree  of  court. 

For  these  reasons  the  cause  must  be  reversed  and  remanded, 
with  instructions  to  the  court  below  to  refer  the  case  to  the 
master  to  take  testimony  and  make  and  state  an  account. 

Decree  reversed. 


John  M.  Daub  et  al. 

V. 

Herman  Englebach. 

Mortgage— F0RECLO8URE--C0RRKCTING  error  in  record. — ^Tha  bill  of 
complaint  goes  upon  the  theoiy  that  the  mortgage  sought  to  be  foreclosed 
conectly  deacribed  the  land*  bat  was  incorrectly  recorded,  bat  the  evidence 
going  to  show  that  the  mortgage  was  correctly  recorded,  but  had  been  fraudu- 
lently altered  so  as  to  embrac3  a  diffireat  tract  of  land,  the  decree  for  com- 
fdainant  cannot  be  sastained. 
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Error  to  tlie  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding.  Opinion  filed  October  19, 
1881. 

^_.  • 

Mr.  W.  P.  Callen,  for  plaintiffs  in  error;  that  any  ma- 
terial alteration  in  the  deed,  after  execution  and  delivery,  ren- 
ders it  void,  and  it  cannot  be  admitted  in  evidence,  cited  2 
Starkie's  Ev.  271;  2  Stephen?'  N.  P.  1162;  Montag  v.  Linn, 
23  111.  551;  Greenleaf's  Ev.  §564:;  People  v.  Organ,  27  111.  27; 
Waring  v.  Sin5^th,  2  Barb.  Ch.  119;  Booth  v.  Powers,  56  N. 
Y.  22;   Pyle  v.  Onstat,  92  111.  209;  Bigelow  on  Frauds,  204. 

Messrs.  Brown,  Kirby  &  Eussell,  for  defendants  in  error; 
that  matters  admitted  by  the  pleadings  need  not  be  proved, 
cited  Morgan  v.  Corlies,  81  111.  72. 

When  a  defendant  admits  the  allegation  in  a  bill  and  seeks 
to  avoid  them  by  setting  up  new  matter,  the  burden  of  proof 
is  upon  him  as  to  the  new  matter:  Punkey  v.  Kaum,  51  111.  88. 

The  party  who  alleges  fraud  must  prove  it:'  Stout  v.  Oliver, 
40  111.  245;  Hall  v.  Jarvis,  65  III.  302. 

Fraud  is  never  presumed:  Wright  v.  Grover,  27  111.  426; 
Blow  v.  Gage,  44  111.  208. 

A  party  having  notice  of  facts  wliich  should  put  him  upon 
inquiry  is  chargeable  with  knowledge  of  whatever  such  inquiry 
would  develop:  Bent  v.  Coleman,  89  111.  36;  Shepardson  v. 
Stevens,  71  111.  646. 

Davis,  J.  This  was  a  suit  in  chancery  brought  by  defend- 
ant in  error  to  obtain  a  foreclosure,  and  to  reform  the  record 
of  the  morfg.ige  sought  to  be  foreclosed.  Conrad  Daub,  now 
deceased,  was  indebted  in  his  lifetime,  to  defendant  in  error, 
and  to  secure  the  payment  of  the  note  given  for  the  debt,  exe- 
cuted with  his  wife,  August  11, 1873,  to  Englebach,  a  mortgage 
on  the  southwest  quarter  of  the  northwest  quarter  of  Sec.  9, 
the  northeast  quarter  of  the  northeast  quarter  of  Sec.  17> 
and  the  west  half  of  the  northwest  quarter  of  Sec.  9,  all  in 
township  16,  range  11.  Afterwards  Conrad  Daub  and  wife 
conveyed  the  first  two  of  the  said  described  tracts  of  land,  and 
also  the  west  half  of  the  southwest  quarter  of  Sec.  9,  to  John 
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M.  Daub,  and  afterwards  John  M.  l;auband  liis  wife  executed 
a  trust  deed  to  Thomas  Mosely,  as  trustee  for  Josliua  Spragne, 
on  the  said  west  half  of  tlie  southwest  quarter  of  Sec.  9.  The 
bill  charges  that  Conrad  Daub  and  his  wife,  to  secure  the  note 
given  to  Enorlebach,  executed  to,  him  a  mortgaqre  on  the  south- 
west quarter  of  the  northwest  quarter  of  Sec.  9,  the  north- 
east quarter  of  the  northeast  quarter  of  Sec.  17,  and  the  west 
half  of  the  southwest  quarter  of  Sec.  9,  all  in  township  16, 
ranije  11;  and  that  the  mortgage  was  duly  recorded. 

It  is  also  charged  in  the  bill,  that  the  land  so  mortgac^ed 
was  after.wards  conveyed  by  Conrad  Daub  and  wife  to  the  said 
John  M.  Daub. 

The  bill  further  charges  that  the  record  of  said  mortoraofe 
does  not  properly  describe  the  last  piece  of  land  in  said  mort- 
gage 8«t  out,  in  this,  that  it  described  the  same  as  the  wiest 
half  of  the  northwest  quarter  of  Sjc.  9,  &c.,  instead  of  the 
west  half  of  the  southwest  quarter  of  See.  9,  &c. 

It  is  also  charged  in  the  bill  that  the  lieu  of  Sprague  and 
Mosely  is  subject  to  the  lien  of  defendant  in  error.  The  re- 
lief sought  is  a  foreclosure  of  the  mortgage  and  a  reformation 
of  the  record,  so  that  it  shall  describe  the  last  tract  of  land  as 
the  west  half  of  the  southwest  quarter  of  Sec.  9.  John  M. 
Daub  and  wife,  in  their  answer,  admit  that  Conrad  Daub  and 
wife  did  execute  a  mortim''e  to  defendant  in  error  on  the  dav 
charged,  but  they  deny  that  the  mortgage  described  in  the 
bill  is  the  one  which  was  so  executed  by  them,  and  say  that 
the  mortgage  which  they  did  so  execute  was  the  mortgage 
which  was  correctly  described  in  the  record  of  the  mortgage. 
They  deny  that  the  record  of  said  mortgage  does  not  properly 
describe  the  last  piece  of  land  in  said  mortgage  set  out,  and 
they  say  that  the  said  record  is  a  correct  record  of  the  mort- 
gage made  by  the  said  Conrad  Daub  and  wife  to  defendant  in 
error,  and  charge  that  the  orisjinal  morti?aa:e  has  been  fraudu- 
lently  altered  in  a  material  point  since  it  was  recorded  in  this, 
that  the  words  in  the  original  mortgage,  "  The  west  half  of  the 
northwest  quarter  of  Sec.  9,"  have  been  altered  by  erasing 
the  word  north  and  substituting  the  word  souths  so  as  to  make 
it  read,  '*  The  west  half  of  the  southwest  quarter  of  Sec.  9." 
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Plaintiffs  in  error,  Mosely  and  Spragiie,  answer  the  bill,  and 
deny  that  Conrad  Daub  owed  anything  which  was  secured  by 
a  mortgage  on  tlie  west  half  of  the  southwest  quarter  of  Sec. 
9.  etc.,  but  admit  an  indebtedness  which  was  secured  b}' 
mortgage  on,  among  other  land,  the  west  half  of  the  north  • 
west  quarter  of  Sec.  9. 

On  the  hearing  below  the  court  found  that  as  to  plaintiffs 
in  error,  John  M.  Daub  and  Caroline  Daub,  tlie  mortgage  is  a 
first  lien  on  the  southwest  quarter  of  northwest  quarter  of  Sec. 
J),  etc. ;  also  the  northeast  quarter  of  northeast  quarter  of  Sec. 
17,  and  also  the  west  half  of  the  southwest  quarter  of  Sec.  9, 
etc.,  and  that  as  to  plaintiffs  in  error,  Mosely  and  Sprague,  the 
mortgage  is  a  lien  on  the  west  half  of  the  southwest  quarter 
of  Sec.  9,  subject  to  their  trust  deed  made  by  Daub  and  wife, 
and  decreed  a  foreclosure  and  sale  of  the  land,  subject  to  the 
trust  deed  as  aforesaid.  To  reverse  the  decree,  plaintiffs  in  error 
posecute  this  writ  and  assign  for  error,  among  other  things, 
that  the  court  erred  in  rendering  the  decree  in  this  case  so  far 
as  it  subjects  the  west  half  of  the  southwest  quarter  of  Sec.  9 
to  the  mortgage  of  defendant  in  error,  and  that  the  court  erred 
in  rendering  a  decree  against  plaintiffs  in  error.  The  case 
made  bv  the  bill  is  that  Conrad  Daub  and  wife  executed  to 
JSerman  Englebach  a  mortgage  on  three  tracts  of  land,  one  of 
which  was  the  west  half  of  the  southwest  quarter  of  Sec.  9,  etc, 
and  that  the  record  of  said  mortgage  did  not  properly  describe 
said  tract  of  land  in  this,  that  it  describes  it  as  the  west  half 
of  the  northwest  quarter  of  Sec.  9,  instead  of  the  west  half  of 
the  southwest  quarter  of  said  Sec.  9.  Tlie  case  as  made  by  a 
clear  preponderance  of  the  proof,  is  that  Conrad  Daub  and 
wife  executed  a  mortgage  on  three  tracts  of  land,  but  that  it 
did  not  embrace  the  tract  in  the  west  half  of  the  southwest 
quarter  of  said  Sec.  9,  but  it  covered  the  tract  described  as 
the  west  half  of  the  northwest  quarter  of  said  section,  and 
that  the  record  of  said  mortgage  correctly  described  the 
land  as  mortgaged,  and  that  the  original  mortgage  after  it  was 
executed  was  altered  by  some  person  from  the  northwest  quarter 
to  the  southwest  quarter  of  Sec.  9.  The  suit  is  not  brought  and 
prosecuted  on  the  theory  that  the  parties  intendec'  that  the 
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tract  in  tlie  Bonthwest  quarter  of  the  section,  should  be  morb- 
gacred,  and  by  mutual  mistake,  it  was  described  as  being  in  the 
northwest  quarter;  but  on  the  ground  that  the  mortgage  was 
actually  executed  on  the  southwest  quarter  and  by  a  mistake  of 
the  recorder,  it  was  incorrectly  recorded  so  as  to  describe  the 
tract  as  beini^  in  the  northwest  quarter.  While  therefore,  the 
case  as  made  bj'^  the  bill  was  disproved,  and  the  mortgage  re- 
mained as  it  was  executed,  with  the  mistake  in  the  description 
uncorrected ;  if  any  mistake  was  made,  it  was  error  for  the  court 
to  decree  a  foreclosure  and  sale  of  a  tract  of  land  which  was 
not  embraced  in  tiie  morti^age.  The  court  also  erred  in  grant- 
ing the  decree  of  foreclosure  and  sale  of  the  tract  of  land  in  the 
southwest  quarter  of  Sec.  9,  as  against  John  M.  Daub,  and  wife. 
Tliedeed  from  Conrad  Daub  and  wife  conveyed  to  John  M.  Daub, 
the  tract  of  land  in  said  southwest  quarter.  At  the  time  of  said 
conveyance,  and  when  it  was  reconled,  and  now  the  appellee, 
Englebach,  had  and  has  no  lien  upon  it.  The  mortgage  exe- 
cuted to  him  bv  Conrad  Daub,  dojs  not  embrace  this  tract  of 
land,  and  there  is  no  evidence  that  a  mistake  was  made  in  do- 
Bcribing  the  land  embraced  in  liis  mortgage.  Nor  is  there 
any  evidence  whatever,  that  if  an}*^  such  mistake  was  made 
John  M.  Daub  had  any  notice  of  it,  actual  or  constructive. 
For  these  errors  the  decree  must  bo  reversed,  and  the  cause 

remanded. 

Decree  reversed. 


George  W.  Daffin 

V. 

Harriet  E.  Roberts. 

CoMTROMiSB. — ^The  compromise  of  a  doubtful  right,  fairly  obtained,  is  a 
good  consideration  on  which  to  found  a  contract,  and  it  does  not  matter  what 
the  ultimate  result  might  have  been.  So,  where  appellee  claimed  the  prop- 
erty in  question  as  her  own,  but  on  th3  day  of  sale  agreed  that  if  certain 
articles  were  surrendered  to  her  she  would  take  them  in  full  settlement  of  her 
claim  to  the  property,  and  it  was  done;  she  is  bound  by  such  agreement,  without 
icgard  to  the  fact  whether  the  property  surrendered  belonged  to  her  or  not. 


1 0 1  Appellate  Courts  of  Illinois. 

Daffin  V.  Roberts. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
O.  T.  Reeves,  Judge,  presiding.  Opinion  filed  October  19, 
18S1. 

Messrs.  Tipton  &  Ryan  and  Mr.  S.  T.  Fosdtck,  for  appel- 
lant; that  prima  fame  the  property  belonged  to  the  hus- 
band, cited  Farrell  v.  Patterson,  43  111.  52. 

By  filing  a  schedule  in  which  the  property  was  claimed  to 
belong  to  her  husband,  and  exempt,  appellee  is  estopped  from 
setting  up  a  claim  to  it  as  her  own  :  Anderson  v.  Arrastead* 
69  111.  452. 

The  compromise  of  a  doubtful  right  is  a  good  consideration 
for  a;  contract :  Miller  v.  Hawker,  66  III.  185;  I.  M.  Ins.  Co. 
V.  Cheney,  50  111.  117;  McKinley  v.  Watkins,  13  111.  140;  Tay- 
lorv.  PaU-ick,  1  Bibb,  168. 

The  fact  that  the  property  was  taken  against  the  remon- 
strance of  appellee  is  no  evidence  of  malice  :  Beveridge  v. 
Rawson,  51  111.  504. 

The  evidence  did  not  warrant  the  finding  of  vindictive  dam- 
ages :  Freese  v.  Tripp,  70  111.  496. 

Mr.  A.  Sample  and  Mr.  II.  P.  Beach,  for  appellee. 

• 

Davis,  J.  This  was  an  action  of  trespass  to  personal  prop- 
erty, brought  by  ap))ellee,  who  is  the  wife  of  Daniel  Roberts, 
against  appellant,  who,  as  an  otKcer,  took  the  property  under 
several  attachments  against  the  husband.  When  the  property 
was  levied  upon,  appellee  at  first  claimed  it  as  being  the  prop- 
erty of  her  husband,  and  as  being  exempt  under  the  statute. 
She  now  claims  it  in  her  own  right,  as  having  been  purchase<l 
by  her  with  money  obtained  from  her  father's  estate,  and 
seeks  to  recover  the  value  of  it  from  the  constable.  It  seems 
that  on  the  day  advertised  for  the  sale  of  the  propertj'  levied 
on,  an  agreeiuent  was  made  between  the  ofiicer,  the  attaching 
creditors  and  appellee,  that  if  thej'-  would  release  to  her  and 
permit  her  to  take  certain  articles  of  the  property  attached, 
she  would  take  them  in  fnll  settlement  of  anj'  claim  she  might 
have  on  the  goods  levied  on,  and  would  never  make  them  any 
further  trouble. 
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In  pursuance  of  this  agreement  appellee  selected  the  arti- 
cles slie  desired,  and  they  were  sent  liome,  and  delivered 
to  her,  and  the  balance  were  sold.  Slie  afterwards  commenced 
this  suit.  It  has  always  been  held  tliat  the  compromise  of  a 
doubtful  riglit  fairly  obtained  is  a  good  consideration  on 
which  to  found  a  contract,  and  it  does  not  matter  what  the 
ultimate  result  might  have  been.  McKinley  v.  Watkins,  13 
III  140  ;  Miller  et  al.  v.  Hawker,  (]()  lil.  185. 

Under  the  evidence  and  the  authorities  above  cited,  the 
fifth  instruction  given  by  the  court  for  appellee,  as  follows, 
"  tliat  if  yon  believe  from  the  evidence,  the  stove,  trunk  and 
old  traps  returned  to  plaintiff  was  the  property  of  the  plain- 
tiff at  the  time  of  such  taking  by  the  defendant,  and  at  the 
time  of  such  return,  then  their  rjtiirn  a'one  to  her  could  not 
be  the  basis  for  any  consideration  of  the  settlement  claimed, 
and  in  that  case  the  jury  will  not  take  into  consideration  such 
settlement  if  they  jBnd  no  other  consideration,''  was  clearly 
wrong.  It  was  wholly  immaterial  whether  the  property 
given  to  appellee  under  the  cjmjiroinise  was  her  property  or 
not.  The  question  for  the  jury  to  determine  was  whether 
there  was  an  honest  dispute  ami  claim  as  to  the  ownership  of 
the  property,  and  whether  the  compromise  was  fairly  obtained. 
If  decided  affirmatively,  the  settlement  was  founded  upon  a 
good  consideration,  and  the  parties  were  bound  by  their  agree- 
ment. Judgment  was  given  billow  for  the  plaintiff,  and  the 
court  having  erred  in  giving  tlie  instruction,  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  D.  Haynie,  Adni'r, 

V. 

Chicago  &  Altox  Railroad  Company. 

Amexdments — Whetiiek  stating  new  cause  of  action — Statute 
OF  LIMITATIONS. — A  plaintiff  may  restate  his  cause  of  action  by  way  of 
vncndment  without  its  being  obnoxious  to  the  objection  of  introducing  new 
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causjs  of  action.    So,  where  plain tiif,  within  the  time  limited  by  the  statute, 
declared  ag^ainst  a  raiL*oad  company  for  damages  for  causing  the  death  of 
his  intestate,  an  amendment  afterwards  made,  setting  up  that  the  deceased 
left  surviving  him  a  widow  and  children,  it  is  not  a  setting  up  of  a  new 
cause  of  action. 

Error  to  the  Circuit  Court  of  McLean  county;  tlie  Hon. 
O.  T.  Reeves,  Judge,  presiding.  Ojlinion  filed  October  19, 
1881. 

Messrs.  Tipton  &  Ryan,  for  plaintiff  in  error;  in  support 
of  the  amendment,  cited  Herman  v.  Woodruff,  6  McLean,  135; 
Rngeby  v.  Robinson,  19  Ala.  404;  Maxwell  v.  Harrison,  8  Ga. 
61;  Pearson  v.  Reed,  10  Ga.  580;  Ball  v.  Claflin,  5  Pick.  303; 
Swan  V.  Nesmith,  7  Pick.  220;  Perlej  v.  Brown,  12  K  H.  493; 
Harris  v.  Wadsworth,  3  Johns.  257;  Salters  v.  Bayard,  12 
Wend.  228;  Delisle  v.  Priestraan,  1  Brown  115;  Ebersoll  v. 
Kin^,  5  Binn.  53;  Cunningham  v.  Day,  2  Serg.  &  R.  1; 
Rodigin  v.  Curcier,  15  Serg.  &  R.  81;  Dickson  v.  C.  B.  &  Q.  R. 
R.  Co.,  81  HI.  21o;  Smith  v.  Smith,  5  Pa.  St.  254;  Wilbanks 
V.  Willis,  2  Ricli.  108;  Hill  v.  Smitli,  34  Vt.  535. 

A  change  in  the  form  of  action  will  be  allowed  by  amend- 
ment: Kirwin  v.  Roberts,  1  Har.  &  J.  296;  Baltimore  Ins. 
Co.  V.  McGowan,  16  Md.  47;  Price  v.  N.  J.  R.  R.  Co.  31  N. 
J.  Law,  229.  India  Rubber  Co.  v.  Hoyt,  15  Vt  92;  Pay  v. 
Tuft,  12  Cush.  448.     ' 

So  long  as  plaintiff  adheres  to  the  original  contract  on 
which  the  declaration  is  founded,  an  alteration  of  the  grounds 
of  recovery  is  not  setting  up  a  new  cause  of  action:  Yost  v. 
Ely,  23  Pa.  St.  329;  Stevenson  v.  Mudgett,  10  K  H.  338; 
Corbarge  v.  Seeger,  17  Pa.  St.  614. 

The  new  or  amended  counts  must  be  in  regard  to  the  same 
subject-matter  :  Ball  v.  Claflin,  5  Pick.  303;  McVicker  v. 
Beedy,  31  Me.  314. 

Messrs.  Williams,  Burr  &  Capen,  for  defendant  in  error  ; 
that  the  original  declaration  failed  to  state  a  cause  of  action, 
cited  Rev.  Stat.  Chap.  70,  §  2;  Quincy  Coal  Co.  v.  Hood,  77 
111.  68;  C.  &  R.  I.  R.  R.  Co.  v.  Morris,  26  HI.  400;  Conant 
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V.  Griffin,  48  Til.  410;  C.  &  A.  R  R  Co.  v.  Shannon,  43  111. 
338;  C.  &  N.  W.  R  R  Co.  v.  Swett,  45  111.  197;  Sedgwick  on 
Damages,  551. 

The  original  declaration  was  under  the  common  law;  the 
amended,  under  a  provision  of  the  statute,  and  is  different  and 
distinct :  S.  R  &  D.  R  R  Co.  v.  Lacy,  49  Ga.  106. 

A  new  cause  of  action  cannot  be  brought  forward  by  amend- 
ment, and  the  Statute  of  Limitations  evaded:  Connett  v.  Chi 
cage,  8  Chicago  Legal  News,  323;  111.  Cent.   R  R  Co.  v, 
Cobb.  64  111.  143;  111.  Cent.  R  R  Co.  v.  Phelps,  94  111.  548 
Skowhegan   Bank  v.  Cutter,  49  Me.  315;  S.  R  &  D.  R  R 
Co.  v.  Lacy,  49  Ga.   106;  Woodward  v.  Ware,  37  Me.  563; 
Gormon  v.  Judge,  27  Mich.  139;  M.  C.  R  K.  Co.  v.   Judi^^e, 
35  Mich.  227;  Woodbridge  v.  Hathaway,  45  Tex.  380;  San- 
ford  V.  Scott,  51   Ala.  557;  Marble  v.  Hinds,  67  Me.  203; 
Hawthorn  v.  State,  57  Ind.  286. 

Davis,  J.     This  was  an  action  on  the  case  commenced  by 
plaintiff  in  error  against  the  defendant  in  error,  to  recover 
damages  under  the  statute  for  wrongfully  causing  the  death  of 
William  Gaulter.     This  suit  was  commenced  and  the  oriorinal 
declaration  filed  within  two  3'ears  after  the  injury,  but  the  dec- 
laration did  not  contain  the  necessarv  averment  that  the  de- 
ceased  lefk  a  widow  or  next  of  kin.     Leave  was  given  to  amend 
^Redeclaration,  and  it  was  amended  by  adding  the  following  : 
"And  the  said  plaintifi*  avers  that  at  the  time  of  William 
Gaulter's  death  he  left  Mary  Gaulter,  his  widow,  and  Fred 
Gaulter,  Jennie  Gaulter,  Frank  Gaulter,  Nettie  Gaulter  and 
Matilda  Gaulter,  his  children  and  next  of  kin,  who  have  sus- 
tained pecuniary  damages  by  reason  of  such  death,  to  a  large 
amount,  to-wit,  five  thousand  dollars."     To  the  amended  dec- 
laration defendant  in  error  filed  the  plea  of  "  not  guilty  "  and 
three  special  pleas  as  follows,  to-wit :  "  And  for  a  further  plea 
in  this  behalf,  the  defendant  says  actio  non^  because  it  says 
that  the  original  declaration  herein  shows  no  cause  of  action 
and  that  the  said  cause  of  action  in  the  said  amended  declara- 
tion set  forth  did  not  accrue  to  the  snid  plaintiff,  nor  did  any 
or  either  of  thein  accrue  to  said  plaintiff  within  two  years  next 
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before  the  tiling  the  said  amended  declaration,  and  this  the  de- 
fendant is  ready  to  verify,  wherefore  he  prays  judgment.'' 
"  And  for  a  further  plea  in  this  behalf,  the  defendant  says,  actio 
non^  because  it  says  that  the  original  declaration  herein  shows 
no  cause  of  action,  and  that  the  said  causes  of  action  in  the 
said  amended  declaration  set  forth  did  not  accrue  to  the  plain- 
tiff, nor  did  any  or  either  of  them  accrue  to  the  said  plaintiff 
within  two  years  next  b3fore  the  flling  or  obtaining  leave  to 
file  the  said  amended  declaration,  and  this  the  defendant  is 
ready  to  verify,  etc."  "  And  for  a  further  plea  in  this  behalf, 
the  defendant  says,  a:'^/o  no}i^  because  it  says  that  the  causes  of 
action  set  out  in  the  said  amended  declaration  are  other  and 
different  causes  of  action  from  any  set  out  in  the  original  dec- 
laration herein,  and  that  said  several  supposed  causes  of  action 
in  the  said  amended  declaration  set  out  did  not,  nor  did  either 
or  any  of  them,  accrue  to  the  said  plaintiff  within  two  years 
next  before  filini^  or  obtaining  leave  to  file  the  said  amended 
declaration,  and  this  the  defendant  is  ready  to  verify,  etc." 

To  these  special  pleas  the  plaintiff  in  error  interposed  a  de- 
murrer, which  W.IS  overruled  by  the  c:>urt,  and  the  plaintiff 
standing  by  his  demurrer,  a  judgment  was  rendered  for  the  de- 
fendant in  bar  of  the  action. 

To  reverse  this  judgment  the  case  comes  before  us. 

The  question  presented  by  the  reord  is  whether  the  amend- 
ment to  the  declaration  set  up  a  new  cause  of  action.  If  it 
did,  then  the  suit,  not  having  been  brought  on  the  new  cau^^e 
of  action  within  two  years,  was  barred  by  the  Statute  of  Limi- 
tations, and  the  demurrer  to  the  pleas  was  properly  overruled. 

A  plaintiff  may  restate  his  cause  of  action  by  way  of  amend- 
ment in  the  pending  action,  without  its  being  obnoxious  to 
the  objection  of  introducing  new  causes  of  action.  111.  Cen- 
tral R.  R.  Co.  V.  Cobb,  Christy  &  Co.,  6J:  111.  128;  Dickson  v. 
C.  B.  &  Q.  R.  R.  Co.  81  111.  215.  That  is  precisely  what  was 
done  in  the  case  now  before  us.  The  plaintiff  had  a  good 
cause  of  action  when  he  filed  his  original  declaration,  but  lie 
80  defectively  stated  it,  by  failing  to  aver  that  the  deceased  left 
a  widow  or  next  of  kin,  that  he  could  not  recover.  His  cause 
of  ac^tion  was  the  same  before  the  amendment  as  after,  and  the 
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effect  of  tlie  ameudinent  was  to  state  trulj  the  cause  of  action 
as  it  existed  at  the  time  of  the  commencement  of  the  suit. 
The  suit  was  brought  to  recover  damages  for  wrongfully  caus- 
ing the  death  of  the  plain tifTs  intestate,  and  that  was  the  cause 
of  action  set  out  in  the  original  declaration.  Xo  other  or  new 
cause  of  action  was  introduced  by  the  amendment,  and  that 
was  allowed  under  the  statute  to  enable  the  plaintiff  "  to  sus- 
tain the  action  for  the  claim  for  which  it  was  intended  to  be 
brought." 

It  is  true,  that  the  averment  introduced  by  the  amendment, 
that  the  deceased  left  a  widow  or  next  of  kin,  is  one  of  the  in- 
gredients necessary  to  concur  with  the  others  to  give  a  cause 
of  action  for  wrongfully  causing  the  death  of  a  person.  Quin- 
cy  Coal  Co.  v.  Hood,  adm'r,  77  111.  68.  But  the  different  in- 
gredients do  not  each  constitute  a  separate  cause  of  action. 
It  requires  all  of  them  to  concur,  and  a  failure  to  state  one  of 
them  is  but  a  defective  statement  of  the  entire  cause  of  action, 
and  the  amendment  introducing  the  omitted  ingredient,  is  but 
making  the  statement  of  the  cause  of  action  complete.  The 
court  erred  in  overruling  the  demurrer  to  the  pleas,  and  for 
this  eiTor  the  judgment  must  be  reversed  and  the  case  re- 
manded, with  directions  to  the  court  below  to  sustain  the  de- 
murrer. 


Judgment  reversed. 


David  Hollis  et  al. 

V. 

William  T.  Smith  et  al. 

Stbict  foreclosure. — ^It  ia*  only  in  extreme  cases,  when  it  appears  the 
mortgaged  property  is  of  less  value  than  the  debt,  and  the  mortgagor  is  in- 
solvent, and  the  mortgagee  is  willing  to  take  the  property  in  discharge  of  his 
debt,  and  there  are  no  other  incambrancers  or  creditors  of  the  mortgagor, 
that  a  strict  foreclosure  will  be  decreed. 

Error  to  the  Circuit  Court  of  Pike  countv;  the  Hon.  S.  P. 
Shopk,  Judge,  presiding.     Opinion  tiled  October  19,  1881. 
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Messrs.  Mathews,  Wike  &  IIigbee,  for  plain tiiPs  in  error; 
that  it  was  error  to  decree  a  strict  foreclosure,  cited  Farrell  v. 
Parlier,  60  111.  274;  Boyer  v.  Boyer,  89  111.  447;  Miller  v. 
Davis,  5  Bradwell,  474;  Murphy  v.  Stith,  6  Bradwell,  562; 
Eourke  v.  Coulton,  4  Bradwell,  257;  Eev.  Stat.  1880,  643. 

It  is  error  to  decree  all  the  defendants  to  pay  the  niortgage 
debt:  Cundiff  v.  Brokaw,  7  Bradwell,  147;  Snell  v.  Stanley, 
68  111.  31;  Obrian  v.  Fry,  82  111.  274. 

Messrs.  Orr  &  Craw^ford,  for  defendants  in  error;  as  to 
the  power  of  a  court  to  decree  a  strict  foreclosure,  cited  John- 
son V.  Donnell,  15  111.  97;  Stephens  v.  Bichnell,  27  111.  444; 
"Wilson  V.  Geisler,  19  111.  49. 

Upon  a  strict  foreclosure  if  the  value  of  the  land  be  equal 
to  the  debt,  the  debt  is  satisfied,  but  not  so  unless  the  land  is 
of  equal  value:     Vanszant  v.  AUmon,  23  111.  30. 

Davis,  J.  This  was  a  suit  in  chancery,  instituted  by  de- 
fendants in  error  against  plaintiffs  in  error,  and  one  Elizabeth 
Mittower,  to  obtain  the  foreclosure  of  a  deed  of  trust,  execut- 
ed by  Abraham  Mittower,  to  Charles  E.  Bolin,  as  trustee,  to 
secure  the  payment  of  $1,000,  and  interest  due  from  Mittower 
to  William  T.  Smith. 

Shortly  after  the  execution  of  the  trust  deed,  Mittower,  who 
was  a  single  man,  died  testate,  and  by  his  will  devised  the 
land  in  controversy  to  Elizabeth  Mittower,  and  the  plaintifta 
in  error,  except  David  Hollis,  the  executor,  who  were  his  only 
heirs-at-law. 

The  defendants  in  error  charge  in  their  bill,  that  the  taxes 
and  installments  as  they  fell  due  were  not  paid,  and  that  the 
estate  of  said  Abraham  Mittower  is  insolvent,  and  will  only 
pay  a  small  per  cent,  of  the  indebtedness  probated  against  his 
estate. 

The  court  below  on  the  hearing,  after  a  reference  to  the 
master,  found  the  allegations  of  the  bill  to  be  true  ;  found 
the  lands  in  controversy  not  to  b3  worth,  "  by  several  hundred 
dollars  the  amount  due  William  T.  Smith,"  and  also  found 
the  amount  to  be  due  the  defendants  in  error  $1,161.65,  and 
decreed  a  strict  foreclosure. 
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To  reverse  this  decree  this  writ  of  error  was  prosecuted,  and 
tlie  only  question  necessary  to  be  determined  is  whether  the 
&ct8  jnstitied  the  court  in  granting  a  strict  foreoiosnre. 

It  was  averred  and  proved  that  the  estate  of  Mittower  was 
insolvent,  and  that  there  were  creditors  of  the  estate  whose 
probated  claims  amounted  to  nearly  the  value  of  the  mort- 
gaged estate. 

As  far  back  as  the  case  of  Farrell,  etc.,  et  al.  v.  Parlier,  50 
111.  275,  it  was  held  that  "  it  is  only  in  strong  cases,  which 
form  exceptions,  that  there  should  be  decreed  a  strict  fore- 
closure, or  a  sale  without  redemption,  and  then  only  in  rare 
cases,  when  it  appears  tlie  property  is  of  less  value  than  the 
debt  for  which  it  is  mortgaged,  and  the  mortgagor  is  insolvent, 
and  the  mortgagee  is  willing  to  take  the  property  in  discharge 
of  his  debt.  But  it  is  not  proper  when  there  are  other  incum- 
brances u|>on  the  property,  or  creditors,  or  purchasers  of  the 
equity  of  redemption." 

This  ruling  was  afterwards  approved  in  Boyeret  al.  v.  Boyer, 
S9  III.  449,  in  which  case  the  court  held  "  that  the  insolvency 
of  a  deceased  mortorao^or^s  estate  assimilated  the  case  to  that 
where  there  are  other  incumbrances  upon  the  property,  or 
citditors,  there  being  need  of  resort  to  the  mortgaged  property 
for  the  satisfaction  of  claims  ag'iinst  the  estate." 

The  question  has  been  before  us  frequently,  and  we  have 
invariably  followed  the  ruling  of  Farrell,  etc.,  et  al.  v.  Parlier 
«(/?ra.   Miller  et  al.  v.  Davis,  5  Brad  well,  474;  Murphy  et  al. 
T.Stith,  5  Bradwell,  562;  R>urke  v.  Coulton,  4  Bradwell,  257. 

We  see  nothing  in  this  case  strong  or  rare,  which  should 
except  it  from  the  ordinary  practice  in  foreclosure  cases  of  a 
sale  of  the  mortgaged  premises,  with  a  right  of  redemption 
under  the  staitute. 

The  facts  show  only  an  ordinary  case  of  great  depreciation 
of  Talue  in  the  mortgaged  premises,  and  an  attempt  to  obtain 
the  property  back  at  its  present  value,  without  paying  the  ex- 
penses of  a  sale. 

Tlie  court  erred  in  granting  a  strict  foreclosure,  and  for  that 
error  the  deci*ee  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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The  Decatur  National  Bank 

V. 

Martin  P.  Murphy  et  al. 

1.  Banks — Payment  of  check  in  exce?3  op  DEPOstT. — Wtbout  an 
especial  arrangement  to  that  effect,  a  bank  is  undir  no  obligation  to  pay 
checks  of  its  depositors  in  exc^jss  of  their  deposits. 

2.  Collection  of  checks  by  banks. — When  a  bank  receives  from  a 
depositor  a  check  upon  anothar  bank  for  collection,  if  the  collection  fails  with- 
out fault  of  the  bank  receivini?  it  for  collection,  the  latter  his  the  right  to  re- 
turn the  check  and  cancel  the  credit  given  to  the  depositor  for  the  amount. 

3.  Custom — Immediate  examination  of  checks  received  on  ex- 
change.— The  evidence  fa:lR  to  prove  the  existence  of  a  general  and  uniform 
custom  among  the  bankers  where  this  transaction  occurred,  to  make  imme- 
diate examination  of  checks  brought  in  for  exchange,  and  the  return  of  such 
aA  are  dishonered,  and  the  court  is  of  opinion  that  reasonable  diligence  in  ex- 
amination and  notice  of  dishoner  was  had  in  this  case. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
C.  B.  Smitu,  Judge,  presiding.  Opinion  tiled  October  19, 
1881. 

Messrs.  Tiioenton  &  Eldridge,  and  Clokey  &  Mills,  for 
appellant;  that  checks  deposited  with  a  bank  and  credited  in  a 
depositor's  pass-book,  in  the  absence  of  any  8])ecial  agreement, 
are  taken  for  collection  only,  and  upon  a  failure  to  collect, 
they  may  be  returned  and  tlie  credit  cancelled,  cited  JVforSe 
on  Banking,  388;  Xat  Gold  Bmk  v.  McDonald,  51  Cal.  64; 
Boyd  V.  Emerson,  29  E.  C.  L.  184. 

A  check  drawn  on  Situr.l.iy  is  properly  presented  on  the 
following  Monday:  O'Brien  v.  Smith,  1  Black,  99;  2  Daniels 
on  Neg.  Inst.  §  1590. 

A  check  is  never  rec^arded  as  dlslionored  until  the  lapse  of 
a  reasonable  time  after  payment  may  be  legally  demanded, 
and  what  is  a  reasmable  time  is  a  question  of  law  for  the 
court:  Ilimmelanan  v.  Ilotaling,  40  Cal.  Ill;  Gough  v.  Staats, 
13  Wend.  549;  Morse  on  Banking,  280;  Eickford  v.  Ridge,  2 
Camp.  537. 

Wliatever  knowledge  a  director  has  or  ought  to  have  oflS- 
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ciallj,  he  has  as  a  private  indi vidua]:  Morse  on  Banking,  131; 
Lyman  v.  U.  S.  Bank,  12  How.  225. 

The  mere  detention  of  a  bill  for  an  unreasonable  time  by  the 
drawee  will  not  have  the  effect  of  an  acceptance:  Chitty  on 
Bills,  *296;  Overman  v.  Hoboken  City  Bank,  2  Vroom,  558; 
Bellasis  v.  Hester,  1  Ld.  Raymd.  280;  Morse  on  Banking,  251; 
2  Daniels'  Neg.  Inst.  §  1619. 

Even  if  an  acceptance  be  written  on  a  bill  but  obliterated 
before  delivery,  the  acceptor  is  not  bound :  Cox  v.  Troy,  7  E.  C 
L  163;  3  Kent's  Com.  85;  Story  on  Bills,  3^7;  Chitty  on  Bills, 
348;  Irving  Bank  v.  Witherald,  36  K  Y.  335. 

A  bank  is  not  bound  to  pay  an  overdraft:  Morse  on  Bank- 
ing, 374;  Munn  v.  Burch,  25  111.  35;  2  Daniel  Ni'g.  Inst. 
§  1597. 

Tlie  bank  cannot  be  regHrded  in  default  when  no  proper  de- 
mand was  made  of  the  actual  amount  due:     Downs  v.  Phoenix 
Bank,  6  Hill,  298;    Johnson  v.  Farmer's  Bank,  1  Ilart,  117:. 
McEwen  v.  Davis,  39  Ind.  100. 

Mr.  H.  Cbe^,  for  appellee. 

McCuLLocn,  J.     Appellees  sued   appellant   for  a  balance- 
claimed  to  be  due  them   on  a  bank  deposit   account,  and  re- 
covered  a  judgment  in  tlie  court  below  for  $981.94,  from  which 
judgment  tliis  appeal  is  prosecuted.     The  controversy  relates 
to  the  sum  of  $600,  included  in  said  judgment. 

On  the  20th  day  of  November,  1880,  appellees  were  doiTig 
business  under  the  firm  nams  of  Murphy  &  Waggoner,  and 
kept  their  bank  deposits  with  appellant.  On  that  day  they  re- 
ceived a  check  drawn  by  the  firm  of  Blackman  &  Holmes  upon 
J.  Miliken  &  Co.,  another  banking  firm  with  whom  Blackman 
&  Ilolmes  kept  their  deposits.  The  dispute  in  this  case  grows 
out  of  the  alleged  dishonor  of  this  check  by  J.  Miliken  &  Co. 

It  appears  from  the  evidence  that  for  a  number  of  ^'ears 
there  have  been  three  banking-houses  in  the  city  of  Decatur, 
including  those  already  named.  Between  these  banks  there 
has  grown  hp  a  usage,  now  claimed  to  have  the  force  of  a  cus- 
tom, for  each  one  to  receive  on  deposit  from  its  own  customers, 
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cliecks  drawn  upon  each  of  the  others  by  their  respective  de- 
positors, and  to  make  exchanges  of  checks  and  pay  balances 
every  business  day  about  the  hour  of  two  o'clock,  or  between 
that  hour  and  the  close  of  business  for  the  day.  If  checks 
aro  received  after  the  exchancjes  have  been  made  thev  are  held 
until  the  next  day,  unless  for  some  special  reason  they  are  pre- 
sented sooner.  If  a  check  is  dishonored,  it  is  returned  to  the 
bank  trom  which  it  came,  and  the  money  is  paid  in  lieu  of  it. 
The  usual  hour  for  closing  the  banks  is  four  o'clock  in  the 
afternoon. 

After  the  exchanges  had  been  made  on  Saturday,  November 
20th,  appellees  deposited  the  check  in  question  with  appellant 
and  received  credit  therefor  on  their  bank  pass-book.  On  the 
Monday  following  a  messenger  from  J.  Millikin  &  Co.  made 
the  rounds  of  the  banks  for  the  purpose  of  making  the  ex- 
changes. He  delivered  to  appellant  nineteen  cheeks,  and  re- 
<5eived  the  same  number  in  return,  there  being  a  difference  in 
f.ivor  of  J.  Millikin  &  Co.  of  a  amall  sum,  which  appellant 
paid  in  cash.  The  check  in  question  was  one  of  those  taken 
away  by  the  messenger,  and  in  the  course  of  an  hour  or  an 
iiour  and  a  half  it  was  returned  to  appellant  as  a  rejected 
check;  appellant  took  back  the  check,  paid  J.  Millikin  &  Co- 
t!ie  face  of  it  in  currency,  and  charged  it  back  to  appellees. 
Their  right  to  do  so  is  the  only  question  involved  in  this  case% 

Blackman  &  Holmes  were  known  to  be  engaged  in  a 
highly  speculative  ani  very  hazardous  course  of  dealing  in 
irrain,  in  connection  with  an  institution  known  as  the  Chicago 
Public  Produce  Exchang3,  for  wliich  reason  they  were  not 
'permitted  to  overdraw  their  bank  account  with  J.  Millikin  & 
Cj.  At  the  close  of  business,  on  the  20th  of  November,  the 
I):ilanc3  to  their  credit  was  $190.65,  but  after  banking  hours 
tliey  made  a  deposit  of  $2,990.62,  and  drew  their  check  in  fa- 
vor of  the  Chicaojo  Public  Produce  Exchano^e  for  the  sum  of 
$2,156,  which  sum  was  placed  to  its  credit,  leaving  a  balance 
in  favor  of  Blackman  &  Holmes  of  $725.27.  These  matters 
were  entered  upon  the  books  of  J.  Millikin  &  Co.  as  business 
transactions  of  the  Monday  following.  On  that  day,  and  be- 
fore the  coming  in  of  this  check  for  $600,  other  checks  of 
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Blackman  &  Holmes  were  paid,  by  which  their  balance  in  bank 
wasredaced  to  $575.27.  Upon  their  being  requested  to  do  so, 
filackman  &  Holmes  failed  to  make  np  their  deposits,  so  as  to 
meet  the  check  in  question,  and  the  same  was  returned  by  J. 
Millikin  &  Co.  as  a  dishonored  check.  It  is  conceded  that  un- 
der the  circumstances  Millikin  &  Co.  were  not  bound  to  pay 
the  check,  as  it  exceeded  the  fund  in  bank  against  which  it  was 
drawn.  Without  a  special  arrangement  to  that  eflfect  a  bank 
is  nnder  no  obligation  to  pay  checks  of  its  depositors  in  excess 
of  their  deposits. 

It  is  further  conceded  that  appellant  took  the  check  only 
as  agent  of  appellees  for  its  collection.  If  therefore  the  col- 
lection failed  without  any  fault  of  appellant,  it  had  the  right 
to  cancel  the  credit  given  appellees  for  the  amount  of  the 
check.    Morse  on  Banking,  2  Ed.  388. 

It  is  further  conceded  that  the  law  governing  the  presenta- 
tion of  the  che'.'k,  gave  appellant  the  whole  of  the  next  busi- 
ness day  after  its  receipt,  to  present  it  to  J.  Milliken  &  Co. 
for  payment.  This  having  been  done,  appellant  was  guilty  of 
no  laches  in  its  presentation.  Nor  do  we  understand  counsel 
for  appellees  to  seriously  controvert  the  proposition  of  law  ad- 
vanced by  counsel  for  appellant,  that  where  the  custom  of 
Imnks  is  to  make  exchanges  throught  a  clearing  house,  or  as 
in  this  case,  by  messengers  going  around  and  taking  up  the' 
checks,  such  exchange  of  checks  is  not  an  absolute  acceptance, 
or  payment  thereof,  but  that  each  party  is  entitled  to  an  op- 
portunity of  examining  the  accounts  of  its  depositors,  and  of 
passing  upon  the  validity  of  the  check  so  received  in  exchange 
fcefore  the  acceptance  becomes  absolute. 

The  question  at  issue,  therefore,  is  whether  or  not  J.  Milli- 
ken &  Co.  either  by  actual  acceptance  of  the  check  in  ques- 
tion, as  a  good  check,  or  by  their  failure  to  return  it  to  appeU 
lant  in  due  time  according  to  an  alleged  custom  of  dealing  be- 
tween the  banks  at  Decatur^  are  to  be  considered  as  having 
closed  the  transaction  between  themselves  and  appellant,  so  as 
to  have  enabled  appellant  to  successfully  prove  payment  of 
the  check. 

The  qnestion  is  not  whether  or  not  the  check  ought  to  have 
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been  paid  on  presentation,  but  whether  or  not  it  is  to  be 
treated  as  actually  paid;  for  it  is  a  part  of  the  custom  if  one 
18  proved,  for  the  bank  having  sent  in  a  check  for  excliange, 
to  pay  the  cash  upon  its  return  dishonored,  and  it  has  a  right 
to  do  this  although  the  check  may  have  been  wrongfully  dishon- 
ored if  it  is  returned  in  due  season.  But  it  must  make  use  of 
all  proper  means  of  knowing  whether  or  not  it  is  a  case  where 
the  custom  requires  the  refunding  of  the  money.  While  it  is 
no  doubt  true  that  the  bona  fide  holder  of  a  check  may  retain 
it  and  insist  upon  its  payment  if  the  circumstances  of  the 
case  entitle  it  to  be  paid,  yet  in  this  case  no  such  duty  de- 
volved iipon  appellant.  It  had  the  check  for  collection  only 
on  account  of  appellees,  and  if  it  used  due  diligence  for  its 
collection  and  failed,  it  had  the  right  upon  giving  appellees 
due  notice  of  its  dishonor,  to  surrender  the  check  to  them  and 
to  cancel  the  credit  given  them  for  its  face  value.  No  duty 
devolved  upon  appellant  after  its  dishonor  to  inquire  into  the 
state  of  accounts  between  Blackman  &  Holmes,  and  J.  Milli- 
ken  &  Co.,  to  see  whether  or  not  the  check  ought  to  have  been 
paid.  It  was  sufficient  for  appellant  to  make  due  presentation 
of  the  clieck,  and  when  that  was  done  its  whole  duty  in  that 
regard  was  performed.  Then  if  the  check  was  actually  dis- 
honored by  non-payment  or  non-acceptance,  and  duly  returned 
according  to  the  custom,  appellant  had  the  right  to  charge  it 
back  to  appellees. 

It  is  contended  on  the  part  of  appellees  that  the  custom 
of  the  banks  requires,  that  upon  return  of  the  messenger 
making  the  exchanges,  the  checks  brought  in  by  him  are 
to  be  immediately  examined  by  the  proper  officer  to  ascer- 
tain if  they  are  good.  They  further  contend  that  this  check 
with  all  the  others  brought  in  by  the  messenger  was  either 
examined  and  passed  upon,  or  that  it  was  accepted  with- 
out question,  placed  with  the  other  checks  upon  a  spindle 
used  for  the  reception  of  paid  checks,  and  finally  passed  to  the 
credit  of  appellant,  on  the  exchange  account.  They  further 
contend  that  after  being  actually  accepted  and  paid,  as  before 
stated,  this  check  was  permitted  to  remain  unquestioned  on 
the  paid  check-spindle,  until  after  the  receipt  of  a  telegram 
from  Chicago,  announcing  the  dislionor  of  a  check  of  the  Chi- 
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ca^  Public  Produce  Exchange,  and  that  upon  the  receipt  of 
'this  piece  of  information,  J.  Milliken  &  Co.  sought  to  recall 
the  payment  already  made,  and  to  wrongfully  throw  this  check 
back  upon  appellant  or  appellees. 

There  is  no  evidence  of  any  examination  of  this  check  hav- 
ing been  made  prioV  to  the  receipt  of  tlie  telegram,  aside  from 
the  mere  fact  of  its  being  upon  the  paid  check  spindle.  In 
fact,  the  proof  is  that  the  examination  of  the  check  brought 
ill  by  the  messenger  was  in  progress  when  the  telegram  whs 
received.  Counsel  for  appellees,  however,  lay  much  stress, 
in  their  argument,  upon  the  fact  of  this  check  having  been 
placed  upon  the  paid  check  spindle,  and  of  its  remaining 
there,  as  they  say  for  over  an  hour,  and  insist  that  this 
amounts  to  proof  of  its  payment.  We  do  not  understand 
that  the  keeping  of  a  paid  check  spindle,  or  any  other  contriv- 
ance for  the  reception  or  cancellation  of  paid  checks,  enters 
into  the  alleged  custom,  or  any  other  business  arrangements 
which  the  banks  may  have  with  each  other.  It  is  a  mere 
matter  of  convenience  with  each  bank,  in  the  transaction  of 
its  own  business,  and  has  no  reference  whatever  to  the  usage 
of  exchanging  checks.  The  fact  of  tlie  check  being  upon  the 
spindle  might,  according  to  circumstances,  afford  a  presump- 
tion of  its  payment,  but  this  at  best  would  amount  to  a  mere 
presumption,  liable  to  be  rebutted.  In  this  case  the  proof  is 
that  in  some  way,  not  explained,  this  check,  with  the  others 
brought  in  by  the  messenger,  went  upon  the  spindle  before 
examination  by  the  proper  officer,  and  when  examined  it  was 
found  to  be  in  excess  of  the  deposits  against  wliich  it  was 
drawn.  These  facts,  in  connection  with  the  circumstance 
that  Blacknian  &  Holmes  were  not  allowed  to  overdraw  their 
account,  sufficiently  negatives  any  presumption  that  might 
have  arisen  from  the  mere  fact  of  the  check  having  been 
placed  upon  the  spindle.  It  appears  that  no  one  but  the  pro- 
prietors themselves  could,  under  the  circumstances,  have 
placed  it  there  as  a  paid  check  without  a  violation  of  duty. 
The  actual  acceptance  and  payment  of  the  check  in  question  is 
therefore  not  proved. 

It  is  contended,  however,  that  if  there  was  no  actual  accept- 
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ance  and  payment  of  the  check  in  question,  that  there  was 
such  a  neglect  on  the  part  of  J.  Milliken  &  Co.  as  to  amount 
to  an  acceptance  and  payment,  according  to  the  custom  of  the 
banks,  and  that  for  this  reason  appellant  was  not  justified  in 
taking  back  the  check  and  paying  the  money  to  J.  Milliken  & 
Oo.  and  in  charging  it  back  to  appellees.  It  is  argued  that 
the  custom  required  the  immediate  examination  of  the  checks 
brought  in  by  the  messenger  and  the  immediate  return  of 
those  dishonored. 

We  have  examined  the  evidence  upon  this  point  with  care, 
and  while  we  are  not  dissatisfied  with  the  proof  as  to  the  exist- 
ence of  a  custom  prevailing  among  the  banks  at  Decatur,  the 
general  outlines  of  which  have  already  been  given,  yet  we  fail 
to  see  in  it  anything  that  would  require  such  instantaneous 
action  on  the  part  of  those  charged  with  the  duty,  as  con- 
tended for  by  counsel  for  appellees.  There  are  but  three  banks 
in  Decatur,  and  if  any  such  requirement  existed,  there  ought 
certainly  to  be  great  unanimity  in  respect  thereto  among  the 
officers  of  these  three  banks. 

There  is  no  evidence  that  these  banks  have  Bver  adopted  a 
set  of  rules  to  guide  them  in  the  transaction  of  their  business 
with  each  other.  If  they  are  to  be  bound  by  custom,  the  law 
i^uires  certain  things  to  make  the  custom  binding.  It  must 
be  reasonable,  it  must  be  established,  it  must  be  known,  it 
must  be  general,  and  it  must  be  uniform.  2  Pars.  Cont.  53. 
It  rests  upon  usage  in  the  line  of  business  to  which  it  applies, 
and  that  usage  must  have  become  established  to  the  extent  of 
fixing  the  methods  of  transacting  the  business  in  the  absence 
of  a  contract  or  other  controlling  circumstances;  it  must  have 
become  known  either  by  actual  experience,  or  by  its  continued 
existence  for  so  long  a  time  that  the  knowledge  of  it  w^ill  be 
presumed;  it  must  be  general  among  all  engaged  in  the  same 
business  in  the  place  where  it  is  said  to  prevail,  and  it  must  be 
uniform,  or  constantly  observed  in  the  same  manner  by  those 
engaged  in  that  business,  as  occasion  may  present  itself.  Ibid, 
notes. 

The  prevailing  usage  of  making  daily  exchanges  of  checks, 
by  banks  doing  business  in  the  same  locality  is  for  the  conve- 
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nience  of  the  public  as  well  as  for  tliat  of  the  banks,  and  when 
any  one  chooses  to  avail  himself  of  its  benefits  he  must  also 
assume  the  risks  incident  thereto.  Appellees  might  have  pre- 
sented the  check  in  question  on  the  day  on  which  it  was  drawn, 
and  mig!)t  possibly  have  received  their  money.  Had  they 
presented  it  early  on  Monday  morning  of  the  following  week, 
it  would  almost  certainly  have  been  paid.  But  they  chose  to 
pass  it  through  appellant's  bank,  aoording  to  the  prevailing 
usHge,  and  in  so  doing  assumed  the  risk  of  its  non-presentation 
until  the  honr  for  majcing  exchanges  on  the  following  Monday, 
and  any  other  risks  incident  to  this  usage.  2  Pars,  on  Cont. 
229,  etc 

In  respect  to  the  time  when  it  was  incumbent  upon  Milliken 
&  Co.  to  pass  upon  the  check,  we  find  the  oflicers  and  employes 
of  the  several  banks,  whose  testimony  is  relied  upon  by 
connsel  for  appellees,  to  materially'  differ  among  themselves. 
One  says  the  custom  is  to  examine  the  chec!:s  immediately  or 
soon  after  their  receipt;  another  says  the  messenger  immediate- 
Iv  has  his  checks  examined  to  see  if  thev  are  s^ood:  another 
says  the  practice  is  to  examine  them  at  once;  another  says  the 
custom  is  to  examine  them  right  awny,  but  not  always;  another 
says  they  are  usually  examined  before  they  are  put  upon  the 
spindle;  while  several  others  on  a])pellant's  side  say  they  are 
allowed  until  the  close  of  business  for  the  day  to  determine 
whetUer  the  checks  are  good;  all  seem  to  agree  that  the  dis- 
honored checks  must  be  returned  on  the  same  day  they  are  pre- 
sented; bnt  aside  from  this,  we  fail  to  see  that  usage  has  estab- 
lished any  fixed  hour  when  exclianges  are  to  be  made,  or  at 
what  length  of  time  alter  they  are  made  the  checks  must  be 
passed  upon  and  returned. 

It  is  reasonable  to  suppose  that  diligence  in  such  cases 
wonld  be  expected,  but  these  bankers,  nearly  all  of  whom  seem 
to  have  been  examined  as  witnesses,  fail  to  show  any  agreement 
in  their  understanding  of  the  custom,  if  one  exists. 

If  the  usual  method  of  doing  business  in  these  three  banks 
had  been  for  the  person  charged  with  this  duty  to  drop  all 
other  business  the  moment  the  messenger  arrived,  and  to  ad- 
di*e8S  himself  at  once  to  the  examination  of  these  cliecks  and 
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the  accounts  of  their  respective  drawers,  and  if  it  had  been  the 
general  iinderstandini^  tliat  unless  this  was  done  immediately 
tlie  exchanges  would  be  considered  absolutely  closed,  there 
co\ild  have  been  little,  if  any,  disagreement  between  the  offi- 
cers wliose  duty  it  was  to  attend  to  this  very  business.  It 
seems  to  have  been  the  usage  to  pa}"  cash  in  lieu  of  dishonored 
checks  whenever  presented,  but  the  evidence  wholly  fails  to 
show  any  usage  to  the  effect  that  unless  they  were  returned 
within  some  very  limited  time  after  the  exchanges  were  made, 
the  drawees  should  be  considered  as  having  accepted  them.  A 
custom  involving  such  important  responsibilities  should  be 
clearly  proved. 

On  the  evening  of  the  22nd  da}^  of  November,  Waggoner, 
one  of  the  appellees,  appeared  at  appellant's  bank  and  made 
a  statement  to  the  effect  that  the  check  would  be  attended 
to  the  next  morning.  In  consequence  of  this  statement  the 
check  was  not  cliarged  back  to  appellees  until  the  next  day. 
On  the  morning  of  the  23d  of  November,  Murphy,  the  other 
appellee,  accompanied  by  his  attorney,  went  to  appellant's 
bank  and  had  a  convero.'ition  with  Mr.  Hill,  its  president,  who, 
it  is  claimed,  stated  tlie  check  had  been  paid.  In  another  con- 
versation with  one  Troutman,  it  is  said  he  made  the  same  ad- 
mission. On  the  morning  of  the  2i:th  of  November  both  of 
the  appellees  went  to  appellant's  bank  and  demanded  the  whole 
sum  they  now  claim,  when  another  conversation  took  place 
with  Mr'  Hill. 

In  all  these  several  conversations  no  mention  is  made  of  any 
violation  of  any  custom  of  the  bank  on  the  ]>artof  Milliken  & 
Co.,  but  something  appears  to  have  been  said  by  Mr.  Hill,  t<> 
the  effect  that  the  check  had  been  treated  as  a  paid  check,  be- 
cause Milliken  had  admitted  that  it  was  on  his  paid  check- 
Fpindle  for  three-quarters  of  an  hoar.  These  remarks  seem  to 
have  been  based  upon  the  presumption  that  when  a  check  has 
once  found  its  way  to  the  spindle,  this  is  proof  of  its  payment. 

Waggoner  was  one  of  the  directors  of  appellant,  and  ac- 
quainted with  the  usages  of  the  banking  business  at  Decatur. 
It  occurred  to  him  on  the  night  of  the  22nd  that  the  check 
might  have  been  in  the  bank  of  Milliken  &  Co.  as  a  "stuck" 
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or  paid  check.  Yet,  on  tlie  morning  of  the  24th  of  November, 
when  he  and  Murphy  demanded  a  settlement,  they  gave  as 
their  only  reason  for  daclinini^  to  have  tlie  credit  cancelled, 
that  appellant  had  not  used  diligence  in  presenting  the  check  in 
proper  time.  It  seems  to  us  under  these  circumstances,  that 
if  there  had  been  even  an  understanding  or  supposition  of  the 
existence  of  any  custom  that  checks  received  in  exchange  should 
be  examined,  and  the  bad  ones  returned  at  the  earliest  possible 
moment,  some  one  would  have  heard  something  of  it  during 
these  transactions. 

It  being  admitted  that  Milliken  &  Co.  had  a  right  to  exam- 
ine the  checks,  to  return  those  that  were  not  good,  and  to 
receive  the  money  in  return  therefor,  in  the  absence  of  any 
controlling  custom,  we  hold  that  under  the  law  the}^  must  be 
allowed  a  reasonable  time  for  that  purpose.  We  do  not  find 
from  the  evidence  the  existence  of  a  ireneral  and. uniform  usage 
prevailing  among  the  banks  at  Decatur,  which  requires  the  im- 
mediate examination  and  return  of  dishonored  checks,  accord- 
ing to  the  rigid  rule  contended  for  by  counsel  for  appellees. 

The  action  of  Milliken  &  Co.  was  reasonably  diligent,  as 
was  that  of  appellant.  A|)pellees  had  timelj'  notice  of  the  dis- 
honor of  the  check.  The  exchani^es  were  made  not  earlier 
than  two  o'clock.  Upon  the  return  of  the  messenger  to  Mil- 
liken &  Co.'s  bank,  all  the  checks  brought  in  by  him  were,  in 
some  way  not  explained,  ])laced  upon  the  paid  chek-spindle, 
where  they  remained  from  a  half  to  one  full  hour,  without 
Ijeing  passed  upon. 

When  examined,  it  was  found  that  the  account  of  Black- 
man  &  Holmes  was  short,  and  had  been  so  before  the  presenta- 
tion of  this  check.  While  this  examination  was  going  on,  a 
telegram  was  received  from  Chicago,  announcing  that  a  check 
of  the  Chicago  Public  Produce  Exchange,  had  been  dishonored 
by  a  bank  there.  A  messenger  was  immediately  dispatched 
U)  Blackman  &  Holmes,  demanding  that  they  should  make 
good  their  account  or  this  check  would  be  thrown  out.  Upon 
their  failure  to  make  good  their  account,  the  check  was  at  once 
returned  to  appellant,  and  word  was  immediately  sent  by  it  to 
appellees.     Upon  return  of  the  messenger  with  the  money  re- 
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ceived  from  appellant,  Blackman  immediately  drew  out  of 
Milliken  &Co.'8  bank  the  balance  then  to  the  credit  of  Black- 
man  &  Holmes,  and  went  off  with  the  money.  If  under  these 
circumstances  it  is  to  be  held  that  Milliken  &  Co.  were  charge- 
able with  the  amount  of  this  check,  it  must  be  by  force  of  a 
custom  established,,  known  and  generally  acquiesced  in  by  all 
the  banks  at  Decatur.  Turner  v.  Dawson,  50  111.  85.  We  do 
not  think  the  evidence  proves  the  custom  in  the  particular 
contended  for.  We  must  therefore  conclude  that  appellant 
was  justified  in  receiving  back  thecheck  and  in  paying  back 
the  amount  of  it  to  Milliken  &  Co.  This  being  so,  appellant 
is  not  liable  to  appellees  for  the  sum  credited  on  their  pass- 
book on  account  of  this  check.  The  cause  was  tried  in  the 
circuit  court  without  a  jury,  and  we  find  the  judgment  to  the 
extent  of  $600,  unsupported  by  the  evidence,  for  which  reason 
the  judgment  is  reversed  and  the  cause  remanded. 

Ilevei*sed  and  remanded. 


James  Ellars,  Conservator, 

V. 

William  H.  Mossbarger,  use,  etc 

Contracts  of  insane  ferson — ^Note. — ^In  this  case,  insanity,  both  be- 
fore and  after  tin  executioa  of  the  note,  is  shown  to  have  existed,  so  near  to 
that  event  as  to  leave  but  a  very  few  hoars  for  a  lucid  interval  to  have  inter- 
vened. The  peculiar  character  of  the  mania  was  such  as  to  have  led  the 
maker  of  the  note  to  do  the  very  act,  in  a  moment  of  insanity,  which  it  is 
insisted  he  did  in  a  lucid  interval.  The  rule  of  law  is,  that  when  insanity  is 
once  shown  to  exist,  it  is  pre3um3d  to  continue  until  the  contrary  is  shown. 
The  maker  of  the  note  was  not  a  free  or  responsible  agent  and  the  note  most 
be  held  void. 

Error  to  the  Circuit  Court  of  Moultrie  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding.  Opinion  filed  October  19, 
1881. 

Messrs.  Edbn  &  Clark,  for  plaintiff  in  error. 
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Messrs.  Ckea  &  Ewino,  for  defendant  in  error;  that  if  Cox 
had  a  lucid  interval  at  the  time  of  the  execution  of  the  note, 
he  is  bound  by  it,  cited  Lily  v.  Waggoner,  27  111.  395;  McUor- 
inick  V.  Littler,  85  III.  62. 

McCuLLOCH,  J.  This  was  a  suit  brought  by  defendant  in 
error  against  plaintiff  in  error,  as  conservator  of  Milton  H. 
Cox,  who  was  adjudged  to  be  insane  on  or  about  the  13th  day 
of  February,  1878.  The  suit  was  upon  a  promissory  note, 
dated  January  16,  1878,  but  in  reality  made  on  the  17th  day 
of  that  month,  and  made  payable  to  defendant  in  error. 

Two  defenses  were  set  up  in  the  court  below:  Firatj  That 
the  note  was  given  without  consideration ;  Secondly^  That  at  the 
time  of  its  execution  the  maker  was  insane;  to  which  a  further 
objection  is  now  added,  namely,  that  a  suit  at  law  will  not  lie 
in  this  State  against  the  conservator  of  an  insane  person.  We 
deem  it  necessary  to  notice  only  the  second  of  these  defenses. 

It  appears,  from  the  evidence,  that  one  Absalom  Spray, 
whose  sister  was  the  wife  of  said  Milton  H.  Cox,  had  become 
seriously  involved  in  debt,  on  account  of  which  he  left  this 
State  and  went  to  reside  in  Kansas.  This  occurred  in  the 
month  of  December,  1877,  and  Cox  at  that  time  seemed  to 
be  considerably  exercised  about  hurrying  Spray's  departure. 
The  note  in  controversy  and  one  or  two  others,  amounting  in 
all  to  about  $iOO,  were  given  on  the  same  date  in  settle- 
ment of  Spray's  indebtedness,  without  any  solicitation  on  the 
part  of  Spray,  and  wholly  without  his  knowledge. 

At  the  time  the  notes  were  given  those  with  whom  he  trans- 
acted the  business  saw  nothing  in  his  conduct  to  cause  any 
doubt  of  his  sanity.  He  seemed  to  transact  the  business  in- 
telligently, and  nothing  unusual  seemed  to  be  noticed  about 
him.  Some  days  prior  to  this  transaction  he  had  been  gar- 
nisheed  by  some  of  Spray's  creditors  and  had  appeared  and 
answered  to  the  garnishee.  He  employed  an  attorney  to  as- 
sist him  in  making  the  settlement,  who  says,  in  his  testimony, 
that  he  impressed  upon  Cox  the  necessity  of  securing  himself 
before  assuming  any  of  Spray's  liabilities,  but  beseemed  to  think 
there  was  no  necessity  for  it,  and  wanted  the  business  settled. 
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It  is  for  these  and  other  like  reasons,  insisted  on  the  part 
of  defendant   in   error,   that  even  if  insanity  before  the  ex- 
ecution of  the  note  is  sliown  to  have  existed,  yet  it  was  of ' 
such  a  character  as  to  admit  of  lucid  intervals,  during  one  of 
which  intervals  the  note  was  made. 

Prior  to  November,  1877,  nothing  unusual  was  noticed  in 
Cox's  mental  condition.  About  the  first  of  January,  1878, 
said  Absalom  Spray  visited  him  and  observed  that  his  actions 
were  unnatural,  and  that  he  complained  of  his  head  hurtino;him; 
that  prior  to  that  time  he  had  been  quiet  and  had  but  little  to 
say,  but  was  then  talkative,  more  sociable  and  very  nervous. 

Harrison  Spray,  another  brother-in-law,  who  had  seen  him 
frequently  during  several  preceding  months,  says  he  appeared 
wild,  visionary  and  unnatural;  that  he  became  fearful  that 
others  were  going  to  injure  him;  that  from  an  industrious, 
hard  working  and  careful  man,  he  had  become  negligent,  and 
took  no  interest  in  his  affairs;  that  he  had  become  cross  to  his 
family  and  threatening  to  his  neighbors. 

Lewis  B.  Spray,  another  brother-in-law,  lived  in  the  same 
house  with  Cox  from  November,  1877,  until  the  day  the  note 
was  given.  About  November  he  noticed  a  change  in  Cox's 
actions.  He  would  go  out  to  gather  corn,  work  at  it  about 
half  a  day  and  then  quit;  would  complain  of  great  pain  in  his 
head,  and  would  look  wild  and  fierce;  he  became  negligent  of 
all  his  business;  paid  no  attention  to  his  farm  stock,  and  let 
everything  go  as  if  he  had  no  interest  in  it;  was  all  the  time 
talking  of  breaking  up;  threatened  to  knock  a  neighbor  down, 
and  became  so  vicious  everybody  got  afraid  of  him.  In 
December  he  became  afraid  that  he  and  those  about  him 
would  be  sent  to  the  penitentiary;  devised  plans  of  concealing 
himself  and  then  escaping  from  imaginary  pursuers,  and  threat- 
ened to  kill  some  of  his  relatives  and  also  himself,  to  get  out  of 
misery.  Such  was  the  general  nature  of  his  malady,  which  is 
abundantly  proved  by  other  witnesses  besides  these.  To  what 
extent  he  was  influenced  thereby  is  shown  by  what  follows: 

When  informed  of  his  brother-in-law's  difficulties,  he  swore 
he  would  go  and  pay  his  debts.     From  that  time  on,  his  affairs  , 
seemed  to  give  him   much  concern.     On  the  day  before  the 


Third  District— May  Term,  1881.         125 


EHars  v.  Mossb.irger. 


note  was  given,  he  started  from  his  home  with  a  team  and  load- 
of  wheat  to  go  to  Lovington,  to  sell  the  wheat,  and  came  back 
the  next  morning  without  the  team;  his  rubber  boots,  which 
were  new  when  he  started,  being  all  snagged,  torn  and  spoiled. 
He  said  he  had  been  running  all  night;  that  tliey  had  been 
after  him  all  night;  that  lie  heard  them  pecking  on  the  fence 
behind  him  when  he  went  over;  that  they  were  then  ready  to 
surround  him  and  he  should  not  run  any  more;  they  might 
just  come  and  take  him;  that  he  had  left  the  team  and  run 
from  them,  and  expressed  fears  that  if  they  caught  him  tliey 
would  kill  him  or  send  him  to  the  penitentiary. 

John  Bowers  says  that  on  the  day  before  this  he  saw  Cox's 
wagon  standing  in  the  road  near  Mortland's,  with  one  horse 
hitched  to  it,  but  the  other  was  gone.  Mr.  Mortland  saw  the 
horse  there  and  put  it  in  his  barn,  and  kept  it  until  the  next 
dav,  when  a  son  of  Cox  came  for  it.  This  was  two  miles  east 
from  Lovington.  The  son  found  the  other  horse  six  miles 
north  from  there. 

With  the  terrors  of  this  fearful  night  still  lianging  over 
him,  Cox  again  left  home  on  foot  to  go  a  distance  of  five  miles, 
to  Atwood,  where  this  settlement  was  made.  His  sole  pur- 
pose now  seemed  to  be  to  rid  himself  from  his  fears,  by  set- 
tling with  his  imaginary  pursuers.  As  before  noticed  during 
the  progress  of  this  settlement,  nothing  out  of  the  way  was  ob- 
served in  his  actions.  Having  settled  the  matter  up  he  re- 
turned home. 

On  the  very  next  day  after  this  settlement  Cox  again  left 
home  on  foot  and  went  to  Isabel  in  Edgar  County,  near  to 
where  his  father  lived.  His  wife  followed  him  there  and  en- 
deavored to  induce  him  to  return  home  but  failed.  PlaintiflF 
in  error  was  then  requested  to  go  and  bring  him  back.  He  at 
furst  refused  to  go  home,  but  was  at  length  prevailed  upon  to 
go.  He  then  said  he  would  be  broken  up,  and  that  they 
were  after  him  to  send  him  to  the  penitentiary.  Plaintiff 
asked  him  why  he  had  left  his  team  at  Lovington  the  day  be- 
fore he  gave  the  notes.  He  said  they  were  after  him  all  night; 
that  they  had  given  him  a  hard  run;  that  they  would  kill 
him  or  send  him  to  the  penitentiary.     He  said  he  had  slept 
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that  night  behind  a  log  about  five  miles  north  from  home. 
When  asked  why  he  had  given  the  notes,  he  said  he  owed 
Spray  nothing,  but  if  he  had  not  given  the  notes,  they  would 
have  sent  hira  to  the  penitentiary. 

The  evidence  leaves  no  doabt  upon  our  minds  that  for  more 
than  a  month  preceding  and  up  to  the  very  day  on  which  the 
note  in  question  was  given,  and  from  that  day  until  he  was 
finally  adjuged  insane,  he  was  and  continued  to  be  insane. 
The  rule  of  law  is  that  when  the  fact  of  insanity  is  once  estab- 
lished, it  is  presumed  to  continue  until  the  contrary  is  shown. 

In  this  case  insanitv,  both  before  and  after  the  execution  of 
the  note,  is  shown  to  have  existed  so  near  to  that  event  as  to 
leave  but  a  very  few  hours  for  a  lucid  interval  to  have  inter- 
vened. Tlie  peculiar  character  of  the  mania  was  such  as  to 
have  led  Cox  to  do  the  very  act  in  a  moment  of  insanity, 
which  we  are  now  asked  to  believe  he  did  in  a  lucid  interval; 
and  we  are  asked  to  believe  that  a  lucid  interval  did  occur, 
from  the  very  fact  that  he  seemed  to  transact  this  business  in 
an  intelligent  manner.  We  cannot  accept  this  as  satisfactory 
proof  of  the  fact  sought  to  be  established.  The  act  was  such 
an  one  as  might  have  been  prompted  by  and  performed  in  the 
hour  of  his  madness.  We  cannot  accept  the  doing  of  the  act, 
or  the  acts  preceding  and  leading  up  to  the  very  act  itself,  as 
proof  of  his  sanity.  For  days  afterwards  he  was  still  haunted 
with  the  idea  that  if  he  had  not  given  the  notes  he  would  either 
have  been  killed  or  sent  to  the  penitentiary,  and  the  giving  of 
the  notes  did  not  relieve  him  from  his  distress.  The  condition 
of  his  mind  seems  to  have  been  no  better  than  if  he  had  exe- 
cuted the  notes  under  actual  duress  of  life  or  imprisonment 
He  was  therefore  not  a  free  or  responsible  agent,  and  the  note 
mast  beheld  void. 

Defendant  in  error  admits  that  he  can  produce  no  further 

testimony  upon  the  question  of  the  sanity  of  Cox  at  the  time 

of  the  execution  of  the  note  in  question,  and  consents  that  if 

we  find  against  him  on  that  question,  the  judgment  of  the 

court  below  may  be  reversed  without  remanding  the  cause, 

which  will  be  done. 

Judgment  reversed. 
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V. 

The  City  of  Quincy. 

1.  Penal  action — Burdbn  of  proof. — ^This  wm  an  action  to  recover 
a  penalty  for  a  failure  to  take  out  a  license  as  reqaired  by  the  city  ordinance. 
BeinsT  in  the  nature  of  a  penal  action,  it  is  incumbent  upon  the  plaintiff  to 
prove  every  step  in  the  chain  of  facts  upon  which  its  right  of  recovery  rests. 

2.  License — Must  be  an  ordinance  authorizing  its  issue. — ^Al- 
though a  city  has  the  power  to  require  a  license,  yet  this  power  remains  dor- 
mant until  called  into  activity  by  some  appropriate  ordinance.  Without  the 
adoption  of  a  general  ordinance  authorizinsr  the  issuing  of  licenses,  specify- 
ing who  shall  issue  them,  the  length  of  tim3  they  are  to  run,  the  amount  to 
be  pa'd,  and  the  t'm3  and  m inner  of  payment,  the  authorities  are  powerless 
to  issue  license  to  any  one,  and  proof  of  such  an  ordinance  must  be  made  in 
an  action  to  recover  a  penalty,  as  in  this  case. 

Appeal  from  the  Circnit  Court  of  Adams  coiintv;  the 
n')n.  J.  H.  WiLLiABia,  Judge,  presiding.  Opinion  tiled  Octo- 
ber 19,  1881. 

Messrs.  Marss  &  McF addon,  for  appellants;  that  the  rule 
of  strict  construction  applies  in  actions  of  this  cliaracter,  and 
the  burden  is  upon  the  plaintiff  throughout,  cited  Joyce  v. 
Citj  of  E.  8t  Louis,  77  III.  158;  Chicago  Kumpff,  45  III.  99. 

Although  the  city  may  have  the  power  to  license,  under  its 
charter,  yet  this  power  mnst  be  brought  into  activity  by  ap- 
propriate municipal  legislation:  The  People  v.  Village  of 
Crotty,  93  111.  181. 

This  must  be  by  an  ordinance  prohibiting  the  carrying  on 
of  such  business  without  a  license:  Hoyer  v.  Town  of  Mas- 
contah,69  111.  139;  City  of  E.  St.  Louis  v.  Wehrung,  50  111.  32; 
Chilvers  v.  The  People,  11  Mich.  49;  Cooley  on  Taxation,  407. 

The  license  fee  in  question  must  be  sustained,  if  at  all,  on 
the  ground  that  it  is  a  tax  imposed  by  the  city  on  a  business: 
License  Tax  Cases,  5  ^Vail,  462. 

A  tax  on  occupations  cannot  be  sustained,  notwithstanding 
the  adoption  of  the  new  constitution,  for  taxes  must  be  uni- 
form in  respect  to  persons  and  property  within  the  jurisdic- 


128  Appellate  Courts  of  Illinois. 

Bull  V.  C  ty  of  Quincy. 

tion  of  the  body  imposing  the  same:     Wiggins  v.  Chicago,  68 
III.  379. 

And  this  ordinance  makes  an  unwarranted  discrimination 
against  bankers:  Burroughs  on  Taxation,  68;  State  v.  Mer. 
Ins.  Co.  12  La.  802;  New  Orleans  v.  Home  Ins.  Co.  23  La. 
449;  Parish  of  Orleans  v.  Cochran,  20  La.  373;  Cooley  on 
Taxation,  128;  Am.  Un.  Ex.  Co.  v.  St.  Joseph,  66  Mo.  681; 
St.  Lonis  V.  Sternberg,  69  Mo.- 301;  Dillon  on  Man.  Cor. 
§256;  Tugman  v.  Chicago.  78  111.  407. 

Mr.  Carl  E.  Epler,  and  Mr.  James  E.  Purnell  for  appellee; 
that  the  adoption  of  an  ordinance  authorizing  the  issue  of  li- 
censes, specifying  who  shall  issue  them,  time  they  shall  run, 
amount  to  be  paid,  and  time  of  payment,  is  sufficient:  cited 
The  People  v.  Village  of  Crotty,  93^111.  188;  Dillon  on  Mun. 
Cor.  §  245;  Cincinnati  v.  Gwynne,  10  Ohio,  192;  Markle  v. 
Akron,  14  Ohio,  586;  St.  Louis  v.  Buffingen,  19  Mo.  13; 
McDermott  v.  Board  of  Police,  5  Abb.  Pr.  422. 

Appellants  are  bound  to  take  notice  of  the  ordinances  of  the 
city:  Heland  v.  City  of  Lowell,  3  Allen,  408;  Pierce  v.  Bar- 
trum,  Cowp.  270;  James  v.  Tenny,  Cro.  Cor.  498;  Master,  etc., 
V.  Bullock,  3  Bos.  &  Pul.  442. 

The  term  "  banker"  includes  all  the  business  of  a  money- 
changer:  Hinckley  v.  City  of  Belleville,  43  111.  184;  Webster's 
Die' 

A  municipal  corporation  empowered  to  grant  licenses,  may 
lawfully  impose  a  penalty  for  a  failure  to  take  out  a  license: 
Cooley  on  Taxation,  414;  Cincinnati  v.  Buckingham,  10  Ohio, 
257;  White  v.  Kent,  11  Ohio,  550;  Vandine  petitioner,  6  Rick. 
187;  Nightingale,  petitioner,  11  Rick.  167;  Stulton  v.  Mobile, 
3  Ala.  640;  Brooklin  v.  Cleves,  Lalor,  231;  BulFalo  v.  Web- 
ster, 10  Wend.  100. 

A  thing  done  may  in  itself  be  lawful,  and  only  prohibited  to 
compel  taking  out  a  license:  Brooklyn  v.  Breslin,  57  N.  Y. 
591.  • 

The  fact  that  a  license  is  required  is  of  itself  a  prohibition 
of  such  act  without  a  license:  Chilvers  v.  The  People,  11 
Mich.  49. 
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There  is  nothing  objectionable  in  the  ordinance,  although 
it  may  be  considered  as  invoking  the  police  power  of  the  State: 
Allerton  v.  Chicago,  6  Federal  Rep'r,  556;  Dillon  on  Mnn. 
Oor.  §  329;  Frankfort,  etc.,  Passenger  Co.  v.  Philadelphia, 
58  Pa.  St.  119,  191;  Johnson  v.  Philadelphia,  60  Pa.  St.  445; 
Mnnn  v.  Illinois,  94  U.  S.  113. 

Mc(/ULLOcii,  J.  This  was  a  suit  commenced  before  a  jus- 
tice of  the  peace  by  appellee  against  appellants  as  co-partncM's, 
to  recover  a  penalty  provided  by  the  city  ordinances  for  a  fail- 
ure to  take  out  a  license,  as  provided  by  section  13  of  article  1, 
of  chapter  entitled  Licenses,  passed  on  the  20th  day  of  Septem- 
ber, 1875. 

The  suit  having  been  carried  by  appeal  into  the  circuit 
court,  a  trial  was  there  had  before  the  court  without  a  jury, 
and  judgment  rendered  against  appellants  for  the  sum  often 
dollars,  to  reverse  which  judgment  an  appeal  was  taken  to  this 
court. 

The  City  of  Quincy  is  empowered  by  its  cliarter  "  to  license, 
tax  and  regulate  auctioneers,  merchants  and  retailers,  groceries 
or  drinking  saloons,  beer-houses,  taverns,  ordinaries,  hawkers,, 
peddlers,  brokers,  pawnbrokers,  an^  money-changers,  and  to- 
revoke  such  licenses  at  pleasure. 

Appellants  were  doing  business  as  bankers  in  the  City  of 
Quincy  during  the  period  in  question,  and  it  is  claimed  on  the 
part  of  appellee  that  Iheir  business  embraces  that  of  money' 
changers^  and  that  they  may  be  required  to  take  out  licenses  to 
carry  on  their  business.  In  support  of  this  ])osition  they  cite 
us  to  the  case  of  Hinckley  vs.  City  of  Belleville,  43  111.  184. 
However  desirable  it  might  Be  to  arrive  at  a  decision  of  this 
question  at  this  time,  we  do  not  find  the  point  fairly  presented 
by  the  proofs  contained  in  the  record  now  belbre  us. 

This  being  in  the  nature  of  a  penal  action,  it  was  incumbent 
upon  the  plaintiff  in  the  court  below  to  prove  every  step  in 
the  chain  of  facts  upon  which  its  right  of  recovery  rested. 
Joyce  V.  City  of  East  St.  Louis,  77  III.  156;  The  People,  &c., 
V.  the  Village  of  Crotty,  93  111.  180. 

Appellee  first  introduced  an  ordinance,  Ko.  74,  adopted  by 
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tlie  city  council  March  17,  1881,  which  provides  that  "  licenses 
may  be  issued  during  the  fiscal  year  ending  March  31,  1881, 
on  application  to  the  city  cleric,  as  provided  in  Chapter  XVI 
of  the  Revised  Ordinances,  and  the  person  or  persons  applying 
tljorefor  complying  with  all  the  requirements  thereof,  and  pay- 
ing for  said  licenses  the  sums  of  money  stated  for  the  different 
kiiids  of  business,  occupation  and  privileges  specified  in  the 
following  table,  to-wit:"  Then  follows  a  tabulated  statement 
of  thirty-five  different  occupations,  and  other  subjects  of  taxa- 
tion for  which  licenses  might  be  issued,  together  with  the  rates 
to  be  paid  in  each  case.  Among  these  items  we  find  ^^  Banks 
as  money-changers,"  for  which  the  license  fee  is  set  down  at 
$50  for  one  year,  $30  for  six  months,  and  $20  for  three  months. 

The  second  section  of  this  ordinance  provides  for  the  adjust- 
ment of  the  rates  to  be  paid  foe  periods  of  time  not  specified 
in  section  one.  Section  three  requires  a  license  to  be  paid  by 
the  owner  of  vehicles  run  for  hire,  while  section  four  defines 
what  is  meant  by  the  term  "  street- broker."  Section  five  of  this 
ordinance  provides  that  ''any  person  who  shall  fail  to  provide 
himself  with  a  license,  as  required  by  the  foregoing  ordinance, 
or  any  ordinance  of  this  city,  within  five  days  after  the  time 
he  shall  enter  into  any  business  or  occupation  for  the  carrying 
on  or  transaction  of  which  a  license  is  required,  or  within  five 
days  after  his  license  shall  have  expired,  or  within  five  days 
after  the  time  he  shall  have  been  served  with  notice  from  the 
city  clerk,  as  in  the  preceding  section  provided,  shall  be  liable 
to  a  fine  of  not  less  than  ten  nor  more  than  one  hundred  dol- 
lars for  each  and  every  offense,  unless  otherwise  provided  here- 
in." This  section  is  an  almost  exact  copy  of  section  13,  of 
article  1,  of  chapter  16,  of  the  Revised  Ordinances,  which  sec- 
tion appellee  next  offered  in  evidence,  without  offering  any- 
thing further  from  the  Revised  Ordinances. 

It  was  then  admitted  that  during  the  whole  year  then  last 
past  appellants  had  carried  on  the  business  of  banking  at 
Quincy,  and  that  notice  in  writing  had  been  served  upon  them 
by  the  city  clerk  previous  to  the  commencement  of  the  suit, 
requiring  them,  as  money-changers,  to  take  out  license.  This 
was  all  the  evidence  introduced  by  appellee. 
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It  was  for  a  violation  of  this  Section  13,  Art.  1,  Chap.  16, 
of  the  revised  ordinances  this  suit  was  brought.  So  far  as  this 
Buit  is  concerned,  it  might  as  well  have  been  brought  for  a  vio- 
lation of  Section  5,  of  the  ordinance  of  March  17,  1880,  for  as 
to  the  matter  complained  of,  the  two  ordinances  are  in  pari 
materia.  The  question  then  is,  whether  or  not  appellee  has 
fihown  a  right  of  recovery  under  either  of  them. 

While  the  charter  confers  upon  the  city  council  the  power 
to  require  a  license  for  the  carrying  on  of  certain  occupations, 
yet  this  is  a  power  which  necessarily  remains  dormant  until 
called  into  activity  by  some  appropriate  ordinance.  Such  an 
ordinance  is  necessary  to  enable  the  city  authorities  to  act  in 
the  premises.  As  was  said  by  the  Supreme  Court,  in  The  Peo- 
ple, &c.,  V.  Village  of  Crotty,  aupra^  "  Without  the  adoption 
of  a  general  ordinance  on  the  subject,  authorizing  the  issuing 
of  licenses,  and  specifying  who  shall  issue  them,  the  length  of 
time  they  shall  run,  the  amount  to  be  paid  by  the  applicant, 
the  time  and  manner  of  payment,  etc.,  the  village  authorities 
are  powerless  to  issue  license  to  any  one." 

The  ordinance  of  March  17,  1880,  contains  no  such  provis- 
ions. It  appears  to  be  but  a  temporary  ordinance  fixing  the 
rates  at  which  licenses  might  be  issued  for  the  year  expiring 
March  31,  1881,  but  the  manner  of  issuing  the  licenses  is  not 
fixed  by  it.  It  provides  that  licenses  may  be  issued  on  appli- 
cation to  the  city  clerk,  as  provided  in  Chapter  XVI  of  the 
revised  ordinances,  and  the  person  or  persons  applying  there- 
for, complying  with  all  the  requirements  thereof  and  paying 
the  sums  specified  in  the  accompanying  table. 

What  the  requirements  of  said  Cliapter  XVI  are,  nowhere 
appears  from  this  record,  as  no  part  of  it  except  said  Section 
13  was  oSered  in  evidence.  Whether  or  not  it  prohibits  the 
exercise  of  the  several  callings  therein  mentioned  unless  the 
license  be  paid,  or  whether  the  license  is  in  the  nature  of  a  special 
tax,  and  if  so,  whether  or  not  it  operates  uniformly  upon  all  of 
the  same  class,  cannot  be  gleaned  from  anything  contained  in 
this  record.  It  is  contended,  on  the  part  of  appellants,  tliat 
they  are  singled  out  and  taxed  as  money-changers,  when  all 
other  money-changers  go  untaxed.     We  cannot  tell,  except  by 
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inference,  that  bankers  as  money-changers  are  embraced  within 
the  terms  of  the  revised  ordinance  relating  to  licenses,  nor 
can  we  tell  whether  or  not  the  rule  of  uniformity  has  been  vio- 
lated. 

This  general  ordinance  lies  at  the  very  foundation  of  appel- 
lee's right  of  recovery  in  this  case,  and  without  its  being  in 
evidence  no  right  of  recovery  is  shown.  Should  that  prove  in 
other  respects  to  be  a  valid  ordinance,  and  should  bankers  as 
money-changers  appear  to  be  fairly  embraced  within  its  terms, 
it  will  then  fairly  present  the  question  whether  or  not  the  city 
council  has  exceeded  the  powers  conferred  upon  it  by  the  cliar- 
ter.  The  judgment  of  the  circuit  court  will  therefore  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


g    ^gg'  William  E.  Pease    et   al. 

dll2  »614  V. 

John  Q.   Roberts,  Guardian,  etc. 

1.  PiyvcTiCE — Stipulation — Fikal  order. — By  agfreement  of  parties 
the  cause  was  subinitt3d  to  the  court  for  hearing  in  yacation,  the  judgment 
of  the  court  to  be  rendered  Aunc  pro  tunc  as  of  the  term  when  stipulation 
filed.  Hearing  was  had  in  vacation,  and  afterwards  judgment  reversing  the 
order  of  the  county  court  was  rendered  nunc  pro  tunc,  with  an  order  that 
the  parties  have  a  right  of  appeal  within  ten  days  from  date  of  the  order. 
Held,  this  was  a  final  order,  binding  upon  the  parties,  subject  only  to  the 
right  of  appeal. 

2.  GBANTiNa  NEW  TRIAL. — ^Thc  judgment  not  being  appealed  from 
within  the  time  limited  in  the  order,  it  became  final,  and  it  was  error  to  set 
aside  such  finding  and  order  and  grant  a  new  trial  upon  motion  made  at  a 
subsequent  term  of  court. 

3.  AppEAii — What  questions  brought  up. — An  appeal  from  a  subse- 
quent order  of  the  court  striking  the  cause  from  the  docket,  after  granting  a 
new  trial,  will  not  bring  up  for  consideration  the  merits  of  the  case,  the  same 
as  if  an  appeal  had  been  taken  from  the  original  judgment  of  the  court. 

Appeal  from  the  Circuit  Court  of  Tazewell  county^  the 
Hon.  N.  M.  Laws,  Judge,  presiding.  Opinion  filed  October 
19, 1881. 
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Messrs.  Gkoss  &  CoNKUNa,  for  appellants;  that  by  a  con- 
tinuance  of  the  motion  to  set  aside  the  judgment,  until  the 
next  term,  the  conrt  did  not  lose  jurisdiction  of  the  case, 
cited  T.  P.  &  W.  Rj.  Co.  v.  Eastburn,  79  111.  140;  Hibbard  v. 
Mueller,  86  111.  256. 

As  to  the  power  of  probate  courts  to  remove  guardians  for 
cause:  Bond  v.  Lockwood,  33  111.  212;  Steele  v.  Guardian,  65 
111.  322;  Tyler  on  Infancy,  253;  Bray  v.  Brumsey,  1  Murph. 
227;  Ex  parte  Orntchfield,  3  Yerg.  336;  Pepper  v.  Stone,  10 
Yt.  427;  Marston  v.  Wilcox,  1  Scam.  60;  Young  v.  Lorain,  11 
III.  633;  Rev.  Stat.  1874,  562,  §  37. 

Fraud  in  procuring  letters  of  guardianship  is  good  cause: 
ComVs  V.  Com'rs,  84  III.  279;  Bigelow  on  Fraud,  Chap.  Ill, 
§  1;  Wanzer  v.  Bright,  52  111.  35. 

Where  jurisdiction  is  obtained  by  fraud,  courts  will  refuse 
to  continue  to  hold  jurisdiction:  Steiger  v.  Bonn,  4  Fed.  Rep'r, 
17;  Blair  v.  Tuttle,  5  Fed.  Rsp'r,  391;  Meadows  v.  Duchess 
of  Kingston,  Amb.  756. 

The  suppression  of  a  material  fact  is  equivalent  to  the  asser- 
tion of  a  falsehood:  Lockridge  v.  Foster,  4  Scam.  569;  Aort- 
son  V.  Ridgway,18  111.23;  McOonnel  v.  Wilcox,  1  Scam.  344; 
Beldeu  v.  BLenriques,  8  Cal.  87;  Grove  v.  Hedge,  55  Pa.  St. 
504. 

The  probate  court  of  Sangamon  county  having  acquired 

jurisdiction  over  the  person  and  property,  would  retain  it,  and 

'the  appointment  of  a  guardian  by  another  court  would  be  void: 

The  People  v.  White,  11  III.  342;    Dorman  v.  Ogbourne,  16 

Ala.  759. 

Messrs.  Palmers,  Robensok  &  Shutt,  and  Mr.  John  B. 
CoHBS,  for  appellee. 

Pkb  Curiam.  On  the  9th  day  of  August,  1879,  the  county 
court  of  Tazewell  county  made  an  order  revoking  letters  of 
^ardianship,  before  that  time  issued  by  said  court,  to  John  G. 
Soberts,  and  revoking  and  cancelling  all  proceedings  in  said 
court,  appointing  said  Roberts  guardian  of  William  E.  and 
Henry  L.  Pease. 
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A.n  appeal  was  taken  from  this  order,  to  the  circait  court, 
and  the  cause  docketed  for  the  November  term,  1879,  and  on 
the  29th  day  of  November,  1879,  it  being  the  last  day  of  said 
term,  the  following  order  and  stipulation  of  parties  was  en- 
tered of  record: 

^'  And  now  this  day  come  the  plaintiffs,  William  E.  Pease 
and  Henry  L.  Pease,  by  C.  A.  Boberts,  E-vq.,  their  attorney, 
and  the  defendant,  John  G.  Koberts,  as  guardian  of  William 
E.  Pease  and  Henry  L.  Pease,  by  Green  and  Oohrs,  his  attor- 
neys, also  comes,  and  by  agreement  of  the  parties,  on  motion 
of  the  plaintiffs'  attorney,  it  is  ordered  by  the  court  that  the 
intervention  of  a  jury  in  the  trial  of  this  cause,  be  and  the 
same  is  hereby  waived,  and  this  cause  is  set  for  trial  by  the 
court,  and  the  same  be  and  is  hereby  set  for  hearing  by  the 
court  in  vacation,  on  depositions  and  written  arguments,  to  be 
filed  by  December  20th,  A,  D.  1879,  and  by  agreement  of  the 
parties,  on  motion  of  the  plaintiffs's  attorney,  it  is  ordered  by 
the  court  that  the  judgment  to  be  rendered  herein  be  rendered 
as  of  this  term  of  this  court." 

On  the  9th  day  of  January,  1880,  an  order  was  signed  by 
the  judge  of  said  circuit  court,  reciting  the  agreement  afore- 
said, the  hearing  and  final  determination  of  the  cause  in  vaca- 
tion as  provided  by  the  agreement,  and  finding  and  decreeing 
that  the  petition  to  the  county  court  for  the  removal  of  said 
guardian  was  not  proved,  and  that  the  order  appealed  from  be 
reversed  at  the  costs  of  the  petitioners;  and  the  clerk  of  the 
Tazewell  circuit  court  was  ordered  to  file  and  record  said  order 
as  of  the  29tti  day  of  November,  1879;  either  party  to  have 
ten  days  from  the  9th  day  of  January,  1880,  within  which  to 
apply  for  an  appeal. 

At  the  next  term,  2nd  February,  1880,  the  petitioners  moved 
the  court  to  set  aside  the  finding  and  decree  of  the  circuit 
court  and  grant  a  new  trial.  This  motion  was  continued  from 
time  to  time  until  the  December  term,  1880,  when  said  motion 
was  sustained  and  a  new  trial  granted  upon  petitioners  paying 
costs. 

At  February  term,  1881,  appellee  moved  to  strike  the  cause 
from  the  docket,  for  the  reason  that  the  decree  signed  and  filed 
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uuder  the  stipalation  at  the  November  term,  1879,  was  final. 
And  at  the  succeeding  March  term  this  motion  was  sustained 
and  the  cause  stricken  from  the  docket.  From  this  order  an 
appeal  is  taken  to  this  court. 

We  are  of  the  opinion  that  the  stipulation  of  the  parties 
signed  and  filed  at  the  November  term,  1879,  comes  within 
the  perview  of  section  48  of  chapter  87,  of  the  revised  statute  of 
1874,  and  is  therefore  valid,  and  that  the  order  made  in  vaca- 
tion and  entered  nunc  pro  tunc^  was  final  and  binding  upon  the 
parties,  subject  only  to  the  right  of  appeal  or  writ  of  error; 
that  the  order  vacating  the  same  at  a  subsequent  term  of  the 
court,  was  without  authority  and  void^  and  that  the  order  made 
at  the  March  term,  1881,  striking  the  cause  from  the  docket, 
was  properly  made,  and  that  the  same  should  be  affirmed  by 
tliis  court. 

The  order  of  November,  1879,  reversing  the  order  of  the 
county  court,  was  a  final  disposition  of  t!ie  cause  on  its  merits, 
and  not  having  been  appealed  from  within  the  time  allowed  by 
law,  is  not  brought  before  this  court  for  review  by  the  appeal 
taken  from  the  order  of  1881.  striking  the  cause  from  the 
docket     Smith  v.  Brittenham,  94  III.  624. 

Judgment  affirmed. 


Ilxinois  Central  Railroad  Company 

V. 

John  R.  Gilchrist. 

BnJ*  OF  BrCBPTIONS-— STIPULiLTION  CANNOT  BE  SUBSTFTUTKD  FOB. — The 

statute  imp3ratively  requires  the  signature  and  seal  of  the  judge  to  the  bill  of 
exceptions,  before  it  shall  become  a  part  of  the  record,  and  the  stipulation  of 
parties  that  a  certain  document  shall  stand  for  a  bill  of  exceptions,  cannot  ob- 
Tiate  ibis  positive  requirement. 

Appeal  from  the  Circuit  Court  of  Ford  countv:  the  Hon. 
O.  T.  Reetbs,  Judge,  presiding.  Opinion  filed  October  19, 
1881. 
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Mr.  B.  F.  Ayer,  Mr.  R.  E.  Williams,  and  Mr.  Chas.  II. 
Wood,  for  appellant. 

Mr.  A.  Sample,  for  appellee. 

Per  Curiam.  In  this  case  there  is  no  bill  of  exceptions 
sis^ned  or  sealed  by  tlie  judge  who  tried  the  cause  in  the  court 
below.  Counsel  for  the  respective  parties  have,  1  owever,  stipula- 
ted that  a  certain  document  copied  into  the  record  "  shall  stand 
and  be  the  bill  of  exceptions  in  the  cause  the  same  as  though 
signed  and  sealed  by  tlie  judge  who  tried  the  cause."  It  might 
be  enough  to  say  that  the  statute  imperatively  requires  the 
signature  and  seal  of  the  judge  to  the. bill  of  exceptions  before 
it  shall  become  a  part  of  the  record,  and  until  this  is  done  this 
court  is  not  obliged  to  notice  it.  We  have  so  held  at  this  term 
in  The  People  etc.  v.  Coultas,  to  which  decision  we  adhere.  It 
is  but  justice  to  the  trial  court  whose  proceedings  we  are  called 
upon  to  review,  that  the  ctuse  sliall  be  tried  here  upon  the 
record  made  by  the  judge  himself.  It  is  also  due  to  this  court 
that  only  such  questions  shall  be  reviewed  here  as  were  passed 
upon  by  the  court  below. 

The  statute  has  prescribed  the  methods  by  which  these  ques- 
tions shall  be  preserved  in  the  record,  which  in  cases  tried  by 
jury  is  by  bill  of  exceptions  signed  and  sealed  by  the  Judge. 
If  we  were  to  dispense  with  this  requirement  of  the  statute 
there  miglit  be  no  end  to  the  questions  that  might  be  brought 
into  this  court  by  stipulation  of  counsel  which  had  never  been 
passed  upon  by  the  trial  court.  We  do  not  doubt  the  good 
faith  of  counsel  in  this  case  in  their  endeavors  to  present  the 
case  fairlv  as  it  was  tried  in  the  court  below,  but  for  reasons 
already  stated  we  are  not  disposed  to  open  the  doors  to  a  prac- 
tice which  might  lead  to  manifest  abuse,  when  the  proper 
course  is  so  plain  and  easy  to  be  pursued. 

There  being  no  other  errors  in  the  case  except  those  arising 
upon  the  bill  of  exceptions,  and  that  being  improperly  in  the 
record,  the  judgment  of  the  circuit  court  roust  be  affirmed. 

Judgment  affirmed. 
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The  Agricultural  Insurance  Company 

V. 

Michael  Clancey,  use,  etc. 

Insurable  interest. — If  the  party  insured  has  any  interest  that  would 
b?  injured  in  the  event  the  peril  insured  against  should  happen,  the  courts 
will  maintain  his  contract  of  insurance. 

.  Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
K  M.  Laws,  Judge,  presiding.     Opinion  filed  July  12,  1881. 

Messrs.  Gaby,  Cody  &  (t.\rv,  for  appellant  ;  that  the 
plaintiff  must  prove  that  he  liad  an  insurable  inter&st  in  the 
premises,  cited  Gilbert  v.  Ins.  Co.  23  Wend.  4:3;  Chandler  v. 
Bossiter,  10  Wend.  488;  Ins.  Co.  v.  Lawrence,  2  Pet.  25. 

Appellee  had  no  insurable  interest:  Dix  v.  Ins.  Co.  22  III. 
272;  Ins.  Co.  v.  Schueller,  00  III.  471;  Carter  v.  Ins.  Co.  12 
la.  287;  Rohrback  v.  Ins.  C*).  02  N.  Y.  47;  Seagrave  v.  Ins. 
Co.  L.  R.  305;  Sweeney  v.  Ins.  Co.  20  Pa.  St.  337;  Bench  v. 
Ins.  Co.  28  Ind.  04;  Scammons  v.  Loring,  1  Mass.  127;  Stet- 
Bon  V.  Ins.  Co.  4  Phila.  8;  Miy  on  Insurance,  74;  Wood  on 
Insurance,  408;  Flanders  on  Insurance,  370;  Phillips  on  In- 
Mirance,  §  172. 

(187) 
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Ag^coltural  'ns.  Go.  v.  Clancey. 
Messrs.  Stevens,  Lee  &  Gallagheb,  for  appellee. 

Laoey,  P.  J.  TliiB  was  an  action  brought  in  the  Peoria  Cir- 
cuit Court  on  an  insurance  policy  issued  by  the  appellant  to 
tl^e  appellee,  Clan cey,  in  consideration  of  fourteen  dollars, 
against  loss  hy  fire  or  lightning,  to  the  amount  of  $2,800,  on 
his  two-story  frame  building  with  stone  basemsnt,  occupied  as 
a  dwelh'ng,  situate  on  the  section  thirty-five,  Kickapoo  town- 
ship, Peoria  county,  III.,  loss,  if  any,  payable  to  William 
Djdge,  trustee,  for  use  of  H.  N.  Wheeler,  mortgagee,  as  his 
interest  may  appear. 

The  suit  is  brought  in  the  name  of  Clancey  for  the  use  of 
H.  N.  Wheeler. 

There  was  a  trial  by  jury,  and  verdict  for  appellee  for  $2,712, 
motion  for  new  trial  overruled,  judgment  on  the  verdict,  and 
appeal  by  appellants  to  this  court.  To  reverse  the  judgment 
the  appellants  rely  on  two  assignments  of  error.  First:  The 
evidence  fails  to  show  that  appellant  Clancey  had  any  insura- 
ble interest  in  the  property  insured.  Second:  That  the  proof 
of  the  amount  of  damages  is  not  snffisient  to  sustain  the  ver- 
dict. 

A  deed  was  introduced  in  evidence  by  appellee,  for  the  pur- 
pose, as  it  appears,  to  show  title  in  himself.  The  deed  bears 
date  March  7,  1879,  and  is  from  Samuel,  and  Ann  Potts,  his 
wife,  and  conveys  a  large  number  of  acres  of  land,  amounting 
to  280  acres,  on  which  the  insured  property  was  situate,  unless 
the  small  three-act*e  tract  of  land  on  which  the  house  is  situ- 
ate, is  excepted  by  some  of  the  numerous  reservations  in  the 
deed. 

The  deed  is  a  warranty  deed,  and  is  for  the  consideration  of 
four  thousand  dollars,  expressed  in  the  deed.  The  deed  also 
has  this  provision  in  it,  following  the  description  of  all  the 
land:  "The  above  land  is  sold,  subject  to  one  trust  deed, given 
by  Samuel  Potts  and  wife  to  II.  N.  Wheeler,  for  $5,000,  paya- 
ble in  May,  A.  D.  1882,"  etc.,  and  releasing  and  waiving  the 
right  of  homestead.  Whether  or  not  the  three-acre  piece  of 
ground  on  which  the  house  is  situate  is  reserved  in  the  deed 
and  excepted  from  its  operations,  is  not  very  apparent  from  the 
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e7idence.    But  whether  it  is  or  not,  we  are  inclined  to  think 
that  the  evidence  shows  an  insurable  interest  in  appellee. 

The  evidence  shows  that  all  this  land,  deeded  to  Clancey, 
which  there  is  no  dispute  that  the  deed  covers,  is  encumbered 
bj  a  deed  of  trust  to  Wheeler,  the  same  that  the  insurance 
policy  was  given  to  insure  from  loss,  for  which  protection 
Clancey  paid  his  money.  This  13  shown  by  recital  in  the 
deed  to  appellee.  In  addition  to  this  evidence  of  the  mort- 
gage, H.  N.  Wheeler  was  called  by  appellee  as  a  witness,  and 
without  objection  testifies:  "I  hold  a  deed  of  trust  on  this 
Potts  property.  The  note  is  for  $5,000.  I  still  own  it,  and  it 
is  still  unpaid."  The  question  before  the  jury  was  in  regard 
to  the  Fotts  property  covered  by  the  policy  of  insurance  sued 
on,  and  was  what  Wheeler  was  speaking  about.  It  appears 
also  that  the  Potts  actually  paid  the  premium  for  appellee- 
The  jury  was,  from  the  evidence,  justified  in  finding  that  the 
trust  deed  not  only  covered  the  land  held  by  appellant,  as  well 
as  the  house  insured,  even  though  the  deed  from  Potts  to  ap- 
pellant did  not  convey  it;  also  that  Potts,  by  paying  the  prem- 
ium for  appellant,  recognized  his  right  to  have  this  house  in- 
sured for  his  protection  against  the  mortgage  which  covered 
his  land  as  well  as  the  house.  The  land  held  by  appellee  was 
included  in  the  same  trust  deed  held  by  Wheeler,  that  also 
covered  the  house.  The  house  was  subject  and  liable  to  pay 
its  proportionate  share  of  this  mortgage,  and  if  it  were  burned 
down,  appellee  would  have  more  money  to  pay  if  he  desired 
to  free  his  own  land  from  the  encumbrance;  hence,  he  would 
have  this  contingent  interest  in  having  the  house  preserved 
from  loss  by  fire.  Samuel  and  Ann  Potts  recognized  this  in- 
terest, and  advanced  the  money  to  insure  the  property  for  him. 
Was  this  interest  sufficient  to  sustain  the  insurance  policy! 

It  is  sometimes  a  difficult  question  to  tell  in  any  given  case 
what  is  or  is  not  an  insurable  interest 

This  brings  us  to  the  point  to  decide,  first,  what  is  the  estab- 
lished rule  as  to  what  is  an  insurable  interest,  and  secondly, 
does  this  case  fall  within  the  rule  i  The  courts,  in  earlier 
times,  showed  a  disposition  to  restrict  it  to  a  '*  clear,  substan- 
tial, vested  pecuniary  interest,"  and  to  deny  its  applicability 
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to  mere  expectancy  without  any  vested  right,  yet  the  tendency 
of  modern  decisions  is  to  relax  the  stringency  of  the  earlier 
cases,  and  to  admit  to  the  protection  of  the  contract,  whatever 
act,  event  or  property  bears  such  a  relation  to  the  person  seek- 
ino^  insurance  that  it  can  be  said  with  a  reasonable  deo^ree  of 
probability  to  have  a  bearing  upon  his  prospective  pecuniary 
condition  :  May  on  Insurance,  page  76,  §  76. 

It  sometimes  exists  where  there  is  no  present  property — 
"  finyjtis  m  re  or  jus  ad  remy  But  in  that  case  such  a  "con- 
n2ction  must  be  established  between  the  subject-matter  of  the 
insured  and  the  party  in  whose  behalf  the  insurance  has  been 
effected,  as  may  be  sufficient  for  the  purpose  of  deducing  the 
existence  of  a  loss  to  him  from  the  occurrence  of  an  injury  to 
it,"  and  '^no  particular  description  of  the  nature  of  the  insur- 
able interest  is  necessary." 

It  is  again  laid  down  as  a  rule,  that  if  the  assured  "  would 
suffer  any  disadvantage  by  the  destruction  of  the  premises,  or 
or  any  reasonable  expectation  of  profit  be  thereby  defeated,  he 
may  protect  or  indemnify  himself  by  insurance,  and  this, 
whether  he  has  or  has  not  any  title  in  or  lien  upon,  or  posses- 
sion of  the  property  itself.  In  a  word,  if  the  party  insured 
lias  any  interest  that  would  be  injured  in  the  event  the  peril 
insured  against  should  happen,  the  courts  will  maintain  his 
policy."  Flanders  on  Fire  Insurance  (2nd  Ed.)  pp.  377,  378, 
§§  1,  2  and  3.  See  also  cases  illustrative  of  these  principles.  Shaw 
V.  ^tna  Ins.  Co.  49  Mo.  578;  Putnam  v.  M.  M.  Ins.  Co.  5  Met. 
386;  E.  R.  R.  Co.  v.  R.  F.  M.  Co.  98  Mass.  430,  423;  Coursiu 
v.  Pa.  Ins.  Co.  10  Wr.  323;  DeForrest  v.  The  F.  F.  Ins.  Co.  1 
Hall,  84  ;  F.  Ins.  Co.  v.  Bown  43  K  T.  389  ;  Warren  v.  D. 
F.  M.  In.  Co.  31  Iowa,  465. 

Apply  these  principles  to  this  case  and  we  see  that  the  ap- 
pellee had  an  insurable  interest.  He  would  be  damaged  in 
case  the  insured  house  should  burn  down,  because  the  property 
included  in  the  mortsasje  would  be  burned,  and  the  secnritv 
lessened  so  that  the  appellee's  land  might  have  to  stand  the 
whole  burthen  of  the  encumbrance. 

Clearly,  he  was  interested  in  having  the  house  secure 
against  loss,  saying  nothing  of  the  representative  interest  he 
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might  Lave  as  the  trustee  of  Wheeler,  according  to  Sliaw  v. 
JEtnsL  Ins.  Co.  49  Mo.  378. 

As  this  latter  question  is  not  raised,  we  will  not  discuss  it- 
It  will  be  seen  by  reference  to  some  of  the  authorities  above 
cited,  that  possession  of  the  property  by  tlie  insured  would  not 
be  necessary.  The  appellee  testifies  that  Mrs.  Potts  was  his 
agent,  with  a  power'^of  attorney  to  transact  all  business  con- 
cerning this  insurance.  We  therefore  think  that  there  is  evi- 
dence sufficient  in  the  record  to  support  the  verdict  of  the 
jury  that  the  appellant  had  an  insurable  interest  in  the  proj); 
erty,  insured  within  the  meaning  of  the  law. 

As  to  the  second  point  made  by  appellant's  counsel,  that  the 
proof  is  not  sufficient  to  support  the  verdict  of  the  jury  on  the 
question  of  damages  resulting  from  the  fire,  there  were  no 
witnesses  sworn  on  that  subject,  e>:cept  those  introduced  on 
the  part  of  appellee.  Some  of  the  witnesses  testified  that  the 
valne  of  the  house  at  the  time  of  the  fire  was  $3,000,  and 
some  testified  that  it  was  worth  even  more,  and  some  witnesses 
swear  that  it  was  a  total  loss. 

We  think  the  finding  of  the  jury  in  that  regard  was  not  so 
against  the  weight  of  the  evidence  as  to  require  reversal  on 
that  account.  Had  appellants  desired  to  contest  that  question^ 
they  should  have  introduced  counter  evidence,  but  they  chose 
to  rely  wholly  on  the  evidence  given  by  appellee's  witnesses. 

We  are  of  the  opinion  that  the  evidence  excluded  was  not 
proper  cross-examination.  After  a  careful  examination  of  all 
the  questions  raised,  we  have  come  to  the  conclusion  that  the 
judgment  should  be  affirmed.     The  judgment  of  the  court 

below  is  therefore  affirmed. 

Affirmed. 
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Martha  Slocum 

V. 

Oliver  Slocum  et  al. 

1.  Tbust.— The  court  is  of  opinion  that  the  evidence  fully  estabUshes  the 
fact  that  the  property  in  question  wafi  purchased  by  plaintiff  in  error's  hus- 
band, with  her  money,  and  a  resulting  trust  created  in  her  favor. 

2.  Possession  as  evidence  op  title.  —Where  the  husband  of  plaintiff 
in  error  purchased  property  with  money  furnished  by  her,  but  took  the  deed 
in  his  own  name,  occupied  the  premises  for  a  number  of  years,  and  then 
moitgaged  such  premises  to  secure  his  individual  debt,  held,  that  the  legal 
title  and  actual  possession  being  in  the  husband,  the  mortgagee  should  not 
be  held  to  a  constructive  notice  of  th3  equities  of  the  wife. 

3.  Allegations  and  proof. — A  complainant  cannot  allege  one  case  in 
his  bill  and  make  proof  of  a  different  case.  So,  where  the  allegation  was 
that  the  mortgage  had  been  given  with  notice  to  the  mortgagee  of  com- 
plainant's equities,  and  was  a  cloud  upon  her  title,  proof  that  the  mortgage 
and  notes  were  given  to  compound  a  felony  was  not  propar.  There  can  be 
no  issue  in  a  matter  of  fact  unless  it  is  first  raised  by  the  bill. 

Error  to  the  Circuit  Court  of  Livingston  county;  the  Hon. 
Frankun  Blades,  Judge,  presiding.  Opinion  filed  July  12, 
1881. 

Mr.  L.  G.  Pearre,  for  plaintiff  in  error  upon  the  question 
of  a  trust  and  how  the  same  may  be  proved,  cited  Gilhnan  v. 
Hamilton,  16  111.  225;  Cooper  v.  McClun,  16  III.  435;  Barker 
V.  Barker,  14  Wis.  131;  Nichols  v.  Thornton,  16  111.  113; 
Bruce  v.  Roney,  18  111.  67;  Lear  v.  Choteau,  23  111.  39; 
Loomis  V.  Loomis,  28  III.  454;  Sheldon  v.  Harding,  44  III. 
68;  Holmes  V.  Holmes,  44  111.  168;  Latham  v.  Hendersoni 
47  111.  185. 

A  trustee  cannot  mortsfasre  to  secure  his  own  debt:  Durkee 
V.  Strlngham,  8  Wis.  1. 


'o   o 


Messrs.  Wallace  &  Terry,  for  defendant  in  error,  Peter- 
son; that  a  complainant  must  stand  by  the  case  he  makes  by 
liis  bill,  cited  Helm  v.  Cantrell,  59  III.  524;  Page  v.  Greeley, 
75  111.  400;  Tuck  v.  Downing,  76  111.  71;  Berger  v.  Peterson, 
78  111.  638. 


Second  Distkict — May  Term,  1881.        143 

Slocum  Y.  Slocam. 

Lacey,  p.  J.  The  plaintiff  in  error  is  the  wife  of  Oliver 
Slocnni.  She  charges  in  lier  bill  that  she  was  the  owner  and 
possessor  of  certain  moneys  in  her  own  right,  and  that  she  en- 
trnsted  the  same  to  the  care  and  custody  of  her  husband,  to 
purchase  a  homestead  for  her.  That  her  husband,  instead  of 
carrying  out  her  instructions,  used  the  money  to  purchase  a 
homestead,  being  certain  lots  in  the  town  of  Dwight,  in  Liv- 
ingston Co.,  the  property  in  controversy,  and  took  a  deed 
therefor  in  his  own  name,  and  has  held  the  title  ever  since, 
against  her  wishes,  refusing  to  convey  it  to  her. 

That  in  April,  A,  D.  1878,  without  the  knowledge  or  con- 
sent of  plaintiff  in  error,  the  said  Oliver  Slocum,  to  secure  an 
indebtedness  or  pretended  indebtedness  of  his  own,  gave  to 
defendant  in  error,  George  Peterson,  a  sale  mortgage  for  three 
hundred  dollars;  that  the  mortgage  was  duly  recorded,  etc., 
and  was  given  without  the  privity  or  consent  of  plaintiff  in 
error. 

She  charges  that  at  the  time  of  the  execution  of  the  said 
mortgao^e,  the  said  Oliver  Slocum  had  no  interest  in  the  said 
property,  and  that  the  said  mortgage  is  a  cloud  upon  her  title. 
That  said  George  Petereon  still  holds  said  mortgage,  and  that 
the  notes  thereby  secured  are  due,  and  are  also  held  by  the 
8aid  George  Peterson,  to  whom  they  were  originally  made 
payable.  That  she  has  been  for  three  years  last  past  in  the 
possession  of  the  property,  etc. 

Dpon  these  allegations  she  prays  for  relief,  that  the  court 
^ill  decree  that  Oliver  Slocum  holds  the  title  to  the  property 
described,  in  trust,  for  plaintiff  in  error,  and  that  he  shall  re- 
convey  the  legal  title  to  said  property  to  the  complainant ; 
that  said  mortgige  in  said  bill  mentioned  be  decreed  a  cloud 
on  the  plaintiff  in  error's  title,  and  that  the  same  may  be  re- 
moved, and  said  Peterson  compelled  to  release  the  same. 

The  court  below,  on  final  hearing,  decreed  that  defendant  in 
error,  Oliver  Slocam,  held  the  property  in  controversy  in  tnist 
for  plaintiff  in  error.  Tliat  said  George  Peterson  held  a  mort- 
gage on  the  same  for  $483,  given  by  Oliver  Slocum  prior  to  the 
filing  of  the  bill  for  a  debt  due  from  said  Slocum  to  said  Peter- 
son, and  dismis'^ed  the  bill  to  Peterson,  and  decreed  Oliver 
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Slocnm  to  pay  the  costs.     The  errors  assigned  by  plaintiff  in 
error  are : 

1.  That  the  court  below  erred  in  not  decreeing  that  Peterson 
should  release  said  mortgage  as  a  cloud  on  her  title. 

2.  That  the  court  erred  in  dismissing  the  bill  as  to  George 
Peterson,  in  finding  that  said  Peterson  held  the  title  to  said 
premises  without  notice  to  complainant's  rights,  and  erred  in 
not  granting  all  the  relief  prayed  for  in  the  bill. 

It  will  be  seen  from  this  statement  that  the  court  below 
granted  all  the  relief  asked  for  except  decreeing  that  the  mort- 
gage should  be  removed  as  a  cloud  upon  the  title.  That  the 
action  of  the  court  in  that  particular  is  the  only  matter  com- 
plained of.  The  deed  for  the  propert}'  in  question  was  obtained 
in  1874,  and  after,  a  house  was  built  on  the  lots  with  the 
money  of  plaintiff  in  error;  they  occupied  them  as  a  home- 
stead some  three  and  one-half  years,  until  the  giving  of  tlie 
mortgage  by  Oliver  Slocum  to  George  Peterson,  in  1878.  At 
the  time  the  mortgage  was  given  the  plaintiff  was  in  Toledo, 
Ohio.  While  we  think  that  the  property  was  equitably  that 
of  the  plaintiff  in  error,  yet  from  the  fact  that  the  husband 
had  possession  of  the  lots  for  so  long  a  time,  claiming  them  as 
his  own  while  the  legal  title  was  in  him,  we  are  constrained  to 
hold  that  the  defendant  in  error,  Peterson,  should  not  be  held 
to  constructive  notice  of  the  equities  of  plaintiff  in  error. 

The  possession,  coupled  with  the  fact  of  the  title  being  in 
the  husband,  we  hold  was  that  of  the  husband  and  not  the 
wife.  That  is  the  way  it  would  appear  to  the  public  and  those 
dealing  with  Oliver  Slocum,  with  reference  to  the  lots. 

The  deed  being  in  the  linsbMnd's  name  for  so  long  a  tim« 


would  still  add  force  to  such  «in  appearance.  The  homestead 
of  the  wife  was  not  conveyed,  she  not  joining  in  the  mortgage. 
We  see  no  error  committed  bv  the  court  below  in  holdins:  the 
mortgage  valid,  and  George  Peterson  cannot  complain  of  the 
action  of  the  court  in  giving  the  title  to  plaintiff  in  error  so 
long  as  his  mortgage  was  held  to  be  valid,  and  the  bill  dis- 
missed as  to  him. 

Another  question  is  raised  by  plaintiff  in  error,  to  the  effect 
that  three  hundred  dollars  consideration  of  the  two  notes  de- 
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scribed  in  the  mortgage,  one  for  $200  and  one  for  $283,  was 
illegal  and  void,  and  should  have  been  so  declared  by  tlie 
court  below,  for  the  reason  that  it  was  given  at  least  in  part 
to  compound  a  felony.  The  defendant,  George  Peterson,  sets 
np  in  his  answer,  that  in  the  spring  of  1878  he  was  a  married 
man,  residing  with  his  family  in  the  village  of  Dwight. 

That  his  wife  was  a  woman  of  frail  physical  organization 
and  in  delicate  health;  that  Oliver  Slocnm  *  ♦  *  during 
respondant^s  absence,  went  to  his  residence,  and  wliile  defend- 
ant in  error's  wife  was  alone,  without  protection,  by  brute 
force,  succeeded  in  overpowering  her,  and  by  means  thereof, 
had  criminal  intercourse  with  her. 

That  this  wrong  to  defendant  in  error,  so  far  as  it  could  be 
done  in  dollars  and  cents,  was  adjusted  between  him  and- 
Oliver  Slocum  for  $300,  and  the  notes  were  executed,  etc.,  in- 
cluding the  said  $300.  Oliver  Slocum,  also,  while  on  the  wit- 
ness stand,  introduced  in  evidence  a  receipt  from  George  and! 
Florence  Peterson,  showing  the  nature  of  the  transaction^, 
which  receipt  is  as  follows,  to  wit: 

Exhibit  "A." 

In  consideration  of  a  written  confession  and  declaration  by 
Oliver  Slocum,  of  Dwight,  Illinois,  in   which  he  admits  hav- 
ing, in  an  unwarrantable  and  grossly  improper  manner,  had 
recently   sexual   intercourse  with   the  undersigned,  Florence 
Peterson,  and  in  which  he  also  exonerates  her  from  all  b!ame^ 
in  the  matter,  and  declares  her  innocent  of  any  intentional 
wrong,   and   apologizes   humbly  for   his   conduct.     And    in 
ftirtlier  consideration  of  the  sum  of  three  hundred  dollars,  to 
118  paid,  we  do  hereby  promise  and  agree  to  refrain  from  any 
prosecution   or  criminal   proceeding   whatever,   against  said 
Oliver  Slocum,  and  we  hereby  release  all  civil  actions  and 
BQits,  and  causes  of  actions  and  suits,  which  we,  or  either  of 
ns  may  have  in  consequence  of  such   outrageous   conduct, 
against  said  Oliver  Slocum,  regarding  and   admitting  said 
confession  and  apology,  and  said  money  payment  as  satisfact- 
tory  compensation. 

Tou  IX.  10 
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Dated  at  Dwight,  Illinois,  this  12th  day  of  April,  A.  D.  1878. 

Signed  and  acknowledged  in  presence  of 

W.  H.  Bradbury,     [seal] 

Notary  Public. 
George  Peterson.         [seal] 

Florence  Peterson,      [seal] 

Tlie  defendant  in  error,  Slocum,  makes  no  other  or  further 
explanation  of  the  occurrence  of  which  the  receipt  in  evidence 
speaks,  further  than  tosaj  that  the  three  hundred  dollars  men- 
tioned in  the  receipt,  was  a  part  of  the  consideration  men- 
tioned in  the  notes  secured  by  the  mortgage  in  question. 

From  the  allegation  of  the  answer  and  the  statenients  con- 
tained in  the  receipt,  we  are  in  great  doubt  as  to  whether  the 
outrage  in  question  amounted  to  the  crime  of  rape  in  law  or 
not. 

But  according  to  the  view  we  take  of  the  case,  we  think  it 
immaterial  as  to  its  proper  disposition,  whether  a  crime  was 
compounded  or  not,  or  whether  the  notes  were  without  consid- 
eration to  the  extent  of  $300  or  not. 

The  bill,  it  will  be  seen,  contains  no  averments  of  any  want 
of  consideration  of  the  notes,  on  account  of  having  been  given 
to  compound  a  felony  or  otherwise. 

It  is  not  prayed  to  have  the  notes  cancelled  and  mortgage 
satisfied  on  any  such  ground  as  this.  The  only  claim  in  the 
bill  is,  that  the  lots  in  equity  belonged  to  plaintiff  in  error, 
and  that  they  had  been  mortgaged  by  Oliver  Slocum  to  Peter- 
son with  notice  of  her  equities,  and  that  therefore  the  mort- 
gage was  a  cloud  upon  her  title.  There  is  no  allegation  or 
charge  that  the  note  and  mortgage  were  given  by  her  husband 
to  compound  the  crime  of  rape  or  any  other  felony  committed 
by  the  latter. 

"No  such  issue  has  been  made  by  the  pleadings.  It  is  not 
enough  that  it  be  raised  by  the  answer.  There  can  be  no  issue 
on  any  matter  of  fact,  unless  it  is  raised  by  the  bill. 

In  the  case  of  Helm  v.  Cantrell,  et  al.  59  111.  524,  the  alle- 
gations in  the  bill  were  that  Rowell  and  Contrell  executed  the 
note  as  partners.  The  proof  showed  that  the  note  was  not  ex- 
ecuted by  them  as  partners,  the  firm  having  been  dissolved 
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more  than  six  moivths  prior  to  the  execution  of  the  note.  The 
court  held  that  snch  allegation  could  not  be  sustained  bv  proof 
that  Oontrell,  after  the  execution  of  the  note  by  Eowell,  in  the 
firm  name  of  Rowell  &  Co.,  of  which  Contrell  was  a  member, 
ratified  Bowell's  acts.  The  court  say  the  rules  in  chancery 
that  prevail  in  this  country  'are:  "  That  every  fact  essential 
to  the  plaintiff's  title  to  maintain  the  bill  and  obtain  the  relief, 
must  be  stated  in  the  bill,  otherwise  the  defect  will  be  fatal, 
for  no  facts  are  properly  in  issue  unless  charged  in  the  bill, 
and  of  course  no  proofs  can  be  generally  offered  of  f  u^ts  not 
in  the  bill,  nor  can  relief  be  granted  for  matters  not  chargeii, 
although  they  may  be  apparent  from  other  parts  of  the  plead- 
dings  and  evidence,  for  the  court  pronounced  its  decrees 
secundum  allegata  et  probata.^^  Helm  v.  Cantrell,  et  al.  «5*J 
m.  524;  Page  v.  Greely,  75  111.  401;  Tuck  v.  Downing,  76 
111.  71;  Berger  v.  Peterson,  78  111.  633;  Chaffin  v.  The  Heirs 
of  Kimball,  23  111.  36;  Moffit  v.  Clements,  1  Scam.  384. 

A  complainant  cannot  allege  one  case  in  his  bill,  and  make 
proof  of  a  different  case.  His  allegations  and  proofs  must  cor- 
respond. White  V.  Morrison,  11  HI.  361;  Rowell  v.  Bawles, 
21  111.  17;  Wise  v.  Twiss,  54  111.  301;  Harrison  v.  Nixon,  10 
Peters;  Boon  v.  Childs,  10  Pet.  177;  Doyle  v.  Teas,  4  Scam. 
202;  McKay  v.  Bissett,  4  Gilm.  499;  Morrison  v.  Tillman, 
81  HI.  607. 

Where  a  party  sets  up  a  claim  to  equitable  relief  by  his  bill 
under  the  seven  years  limitation  law,  without  any  allegations 
that  he  relies  on  the  twenty  years  Statute  of  Limitations, 
proof  of  limitation  under  the  latter  statute  will  not  be  admis- 
sible.   Farrar  v.  Payne,  73  111.  82. 

It  has  been  held  in  a  number  of  very  important  cases,  by 
our  Supreme  Court,  ^'  that  it  is  not  enough  that  the  proofs  ta- 
ken by  the  master  show  a  case,  they  cannot  snpply  tlie  want 
of  allegations  in  the  bill.  The  decree  must  be  according  to 
the  allegations  as  well  as  proofs,  and  unless  the  bill  states  suf- 
ficient facts  to  warrant  the  decree,  it  cannot  stand.  Smith  v. 
Brittenham,  3  Bradwell,  62. 

We  think  clearly  that  as  the  bill  does  not  attack  the  consid- 
eration of  the  notes,  any  proof  going  to  invalidate  the  notes 
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for  want  of  consideration^  shonld  be  excluded.  It  follows  that 
the  court  below  committed  no  error  in  rendering  the  decree. 
The  decree  is,  therefore,  affirmed* 

Affirmed. 


James  B.  Hogue 

y. 

William  Edwards  et  al. 

1 .  Bank  check — ^Transfer  op  funds.— The  rule  in  this  State  undoabted- 
ly  is,  that  when  a  depositor  draws  his  check  on  his  banker,  who  has  funds  to  ad 
equal  or  greater  sum  than  his  check,  it  operates  to  transfer  the  sum  named  in 
the  check  to  the  payee,  who  may  sue  for  and  recover  the  amount  from  the 
bank;  a  transfer  of  the  check  carries  with  it  the  title  to  the  amount  named  to 
each  successiye  holder. 

2.  Check  payable  in  exchange — ^Banker  not  liable. — But  a  bank- 
er is  not  bound  to  pay  the  check  of  a  depositor  drawn  payable  in  anything 
but  money.  Whether  he  will  give  exchange  upon  the  request  contained  in  the 
check  is  matter  of  agreement.  So,  where  a  depositor  drew  a  dieck  npon  his 
banker  for  Chicago  exchange  which  he  was  to  send  to  his  creditors  at  their 
request,  the  latter  cannot,  upon  failure  of  the  depositor  to  send  the  Chicago 
draft,  maintain  an  action  against  the  banker  upon  the  original  check  drawn 
upon  him.  In  such  case  there  could  be  no  intention  that  the  creditors  should 
have  a  sum  set  apart  to  their  use  or  credit  in  the  bank. 

3.  Depositor  not  agent  of  creditor  in  drawing  check. — ^The  de- 
positor cannot  be  considered  as  the  agent  of  his  creditors  in  drawing  the 
check  in  such  a  case;  but  even  if  he  were,  he  must  also  have  been  their 
agent  in  receiving  the  exchange,  and  having  received  it,  the  purpose  of  the 
check  was  accomplished,  and  their  remedy,  if  any,  would  be  upon  the  draft 
received  for  the  check. 

4.  Stopping  payment  of  draft. — ^Payment  of  the  exchange  draft  not 
being  provided  for  by  the  depositor,  and  the  draft  not  having  been  received 
by  the  creditors,  and  no  claim  to  recover  upon  it  being  asserted  by  them, 
they  cannot  complain  that  the  banker,  after  the  depositor  had  absconded, 
stopped  payment  of  the  draft  by  the  Chicago  bank. 

Ebbor  to  the  Circuit  Court  of  Peoria  county;  the  Hon. 
John  Bubns,  Judge,  presiding.  Opinion  filed  October  11, 1881. 

Thomas  Neil  bought  of  the  defendants  in  error  a  lot  of 
hogs  for  the  sum  of  $5,339.67,  and  by  agreement  with  them, 
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Vas  to  send  $2,000  of  the  amount  to  certain  parties  in  Chi- 
cago and  Iowa  designated  by  them,  and  the  balance,  $8,339.67, 
was  to  be  sent  to  them  at  Centreville,  Iowa,  by  draft  on  Chi- 
cago, l^eil  at  this  time  had  an  account  at  the  bank  of  the 
plaintiff  in  error,  which,  however,  was  largely  overdrawn. 
He  made  an  arrangement  with  Hogne  to  give  him  further 
credit,  promising  to  provide  for  the  Chicago  exchange  by 
time  it  shonld  be  presented.  Keil  thus  signed  and  presented 
his  checks  for  the  several  amounts  that  under  his  agreement 
for  payment,  he  was  to  transmit  to  the  persons  entitled  there- 
to, which  checks  were  honored  by  Hogue,  and  the  amounts 
charged  to  Neil.  The  $2,000  were  paid  as  desired  by  Ed- 
wards Bros.,  and  are  not  involved  in  this  litigation.  The 
check  drawn  by  Neil  for  the  amount  going  to  Edwards  Bros., 
was  as  follows: 

No.  1600.  Pbobia,  111.,  December  3d,  1879. 

J.  B.  HoGus  &  Co.,  Bankers: 

Pay  to  Edwards  Bros.,  Chicago  exchange,  thirty-three  hun- 
dred and  thirty -nine  and  sixty-seven  one-hundredth  dollars. 

$3,339.67.  Thomas  Neil. 

A  draft  was  issued  by  the  bank  drawn  upon  the  Union  Na- 
tional Bank,  Chicago,  and  made  payable  to  Edwards  Bros., 
but  was  never  received  by  them.  This  suit  was  brought  by 
Edwards  Bros.,  to  recover  the  amount  of  .Hogue,  and  on  the 
trial  they  elected  to  rely  upon  the  check  of  Neil  as  a  basis  of 
recovery.  A  verdict  and  judgment  were  entered  in  their 
favor,  and  Hogue  sued  out  this  writ  of  error. 

Mr.  Lawbence  Harmon,  for  plaintiff  in  error;  that  a  check 
must  be  payable  in  money  only,  cited  2  Parsons  on  Bills  and 
Notes,  5g;  Little  v.  Phoenix  Bank,  2  Hill,  426. 

A  check  calling  for  payment  in  current  rate  of  exchange,  is 
not  negotiable:  Lowe  v.  Bliss,  24  111.  169. 

A  bank  must  honor  the  check  of  a  customer,  if  at  the  time 
it  is  made  there  is  a  balance  in  his  favor  sufficient  to  meet  it: 
Morse  on  Banking,  29;  Downer  v.  Phoenix  Bank,  2  Hill,  297; 
Marzetti  v.  Williams,  1  B.  &  Ad.  415;  Watson  v.  Phoenix 
Bank,  8  Met  217. 
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It  may  act  npon  the  verbal  order  of  a  customer,  but  has  the 
right  to  demand  written  evidence  of  the  order:  Watts  v. 
Christie,  11  Beav.  546;  Coffin  v.  Henshaw,  10  Ind.  277;  Walk- 
er V,  Eostron,  9  M.  &  W.  412;  McEwven  v.  Davis,  89  Ind. 
109. 

Neither  indorsement  nor  acceptance  are  complete  before  de- 
livery of  the  bill:  Cox  v.  Troy,  6  B.  &  Aid.  474;  Chapman  v. 
Cotteral,  34  L.  J.  Exch.  186;  Byles  on  Bills,  *150;  First  Nat. 
Bank  v.  Strang,  72  111.  659. 

A  special  indorsement  will  not  transfer  the  property  in  the 
bills  until  delivery:  Rex  v.  Lambton,  5  Price,  428;  Adams  v. 
Jones,  4  P.  &  D.  174;  Rnnd  v.  Hampshire,  1  M.  &  W.  369; 
Bayley  on  Bills,  137;  Daun  v.  Norris,  24  Conn.  333;  Bruson 
V.  Huntington,  21  Mich.  415. 

There  must  be  delivery:  First  Nat.  Bank  v.  Strang,  72  111. 
659;  Chamberlain  v.  Hopps,  8  Vt.  94;  Mahon's  Adm'r  v. 
Sawyer,  18  Ind.  73;  Carter  v.  McClintock,  29  Mo.  464;  Hyde 
V.  Qoodnow,  3  N.  Y.  266;  Hall  v.  Wilson,  16  Barb.  548. 

An  instruction  which  singles  out  and  gives  undue  promi- 
nence to  certain  facts,  ignoring  other  facts,  is  erroneous  :  Ca- 
lef  V.Thomas,  81  111.  478;  Hewitt  v.  Johnson,  72  111.  513; 
Hutchinson  v.  Crain,  3  Brad  well,  20;  Homes  v.  Hale,  71  111. 
552  ;  Shugart  v.  Halliday,  2  Brad  well,  45;  Evans  v.  Georgei 
80  111.  51;  Martin  v.  Johnson,  89  III.  537. 

An  instruction  should  state  all  the  facts  necessary  to  be 
proved,  and  should  refer  to  all  so  as  to  fairly  state  the  case: 
St.  L.  &  S.  E.  R'y  Co.  v.  Britz,  72  111.  256;  Cushman  v.  Cogs- 
well,  86  111.  62;  Moore  v.  Wright,  90  111.  470;  111.  Linen  Co. 
V.  Hough,  91  111.  63;  Moshier  v.  Kitchell,  87  111.  18. 

The  jury  should  not  be  required  to  determine  legal  propo- 
sitions :  Mitchell  v.  Fond  du  Lac,  61*111.  174. 

Abstract  propositions  of  law  which  do  not  refer  to  the  evi- 
dence in  the  case  should  not  be  given  as  instructions:  Atkin- 
son V.  Lester  1  Scam.  407;    Hessing  v.  McClosky,  37  111.  341. 

Bills  of  exchange  must  be  presented  to  the  drawee  in  a 
reasonable  time,  and  what  is  a  reasonable  time  depends  upon 
the  facts  of  the  case:  Montelius  v.  Charles,  76  111.  303;  Walsh 
V.  Dart,  23  Wis.  334;   Knott  v.  Venable,  42  Ala.  186;  Veazie 
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Bank  v.  Nims,  40  Me.  60;  East  Eiver  Bank  v.  Gedney,  4  E. 
D.  Smith,  582;  Plioenix  Ins,  Co.  v.  Allen  11  Mich.  501;  Fn- 
^itt  V.  Nixon,  44  Mo.  295;  Ay  mar  v.  Beers,  7  Cow.  705; 
Lice  V.  Cunningham,  1  Cow.  397;  Robinson  v.  Ames,  20 
Johns.  146;  Batchellor  v.  Priest,  12  Pick.  899;  Wallace  v. 
A^OS  ^  Mason,  326. 

Possession  of  a  bill  or  note  by  any  person  is  prima  facie 
evidence  of  delivery  and  ownership :  James  v.  Chalmers,  6  N. 
y.  209;  Nelson  v.  Cowing,  6  Hill,  336;  Bedell  v.  Carle,  33 N. 
Y.  581. 

The  same  rule  applies  to  checks :  Townsend  v.  Billinge,  1 
Hilt.  353;  Cniger  v.  Armstrong,  3  Johns.  Cas.  5;  Andrews  v. 
Cliadbourne,  19  Barb.  147;  Pratt  v.  Adams,  7  Paige,  616. 

Instructions  should  not  indicate  any  opinion  as  to  the 
weight  of  evidence:  Frame  v.  Badger,  79  111.  441;  C.  M.  & 
St  P.  R.  R.  Co.  V.  Hall,  90  111.  42;  Pro.  Life  Ins.  Co.  v.  Dill, 
91  III.  174. 

Irrelevant  and  inapplicable  instructions  should  not  be  given 
Stout  V.  Mc Adams  2  Scam.  67;  Reeder  v.  Purdy,  41  111.  280 
Brown  v.  Graham,^  24  III.  628;  Webber  v.  Brown,  38  111.  87 
Trustees  v.  McConuick,  41  111.  323;  Ten  Eyck  v.  Harris,  47 
111.  268;  Adams  v.  Smith,  58  111.  417;  Carter  v.  Carter,  62 
111.  439;  Herrick  v.  Gary,  Q^  111.  101;  Frantz  v.  Rose,  89  111. 
590. 

Instructions  should  be  based  on  the  evidence  :  Coughlin  v. 
Tlie  People,  18  111.  266;  G.  &  C.  U.  R.  R.  Co.  v.  Jacobs,  20 
111.  478;  Herrick  v.  Gary,  83  111.  85;  111.  Cent.  R.  R  Co.  v. 
Benton,  69  111.  174;  Leake  v.  Brown,  43  111.  372;  Prescott  v. 
Maxwell,  48  111.  82. 

Messrs.  James,  Jack  &  Moore,  for  defendants  in  error;  that 
an  amendment  to  a  bill  of  exceptions  should  be  filed  nunc  pro 
tuncj  unless  an  order  has  been  entered  extending  the  time, 
cited  Evans  v.  Fisher,  5  Gilm.  569  ;  Hance  v.  Miller,  21  111. 
639;  Goodrich  v.  Cook,  81  111.  41;  Brownfield  v.  Brownfield, 
58  111.  152;  Stein  v.  Kendall,  1  Brad  well,  101. 

A  bank  check  is  negotiable,  and  the  addition  of  the  words, 
''with  exchange,"  does  not  impair  its  negotiability:  Bilder- 
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back  V.  Burlingame,  27  111.  338;  Hill  v.  Todd,  29  111.  101; 
Nickerson  v.  Babcock,  33  111.  497;  Willets  v.  Phoenix  Bank, 
2  Duer,  121;  Mech.  Bank  v.  Strattou,  3  Keyes,  365;  Vere  v. 
Lewis,  3  T.  R.  182. 

The  effect  of  a  check  is  to  transfer  to  the  credit  of  the  payee 
so  much  of  the  credit  of  the  drawer  as  therein  specified,  and 
the  payee  may  sue  the  bank  therefor:  Brown  v.  Pierce,  80  111. 
214;  0.  M.  &  F.  Ins.  Co.  v.  Stanford,  28  111.  168;  Bickford  v. 
First  Nat.  Bank,  42  111.  239;  Brown  v.  Leckie,  43  III.  497; 
Seventh  Nat.  Bank  v.  Cook,  73  Pa.  St.  485. 

When  a  depositor  directs  his  banker  to  make  payment  to  a 
third  party,  and  the  banker  assents,  and  the  direction  is  known 
to  the  payee,  the  privity  is  complete  and  the  payee  may  re- 
cover against  the  banker;  Morrell  v.  Wooten,  16  Beav.  197; 
Eoberts  v.  Austin,  26  Iowa,  324. 

No  form  of  words  is  necessary  to  constitute  a  delivery  if 
the  act  is  done;  2  Greenl'f 's  Ev.  §  297;  Kirkham  v.  Bank 
of  America,  2  Cole,  397;  Bryan  v.  Wash,  2  Gilm.  557;  Gun- 
nell  V.  Cockerill,  84  111.  319. 

The  check  is  merely  the  evidence  of  the  appropriation,  and 
on  proof  of  its  execution,  is  admissible  under  the  common 
counts:  Howes  v.  Austin,  35  111.  396;  Sloan  v.  Petrie,  16  111. 
262. 

The  bank  is  bound  to  withhold  enough  of  the  depositor's 
funds  to  meet  the  demand:  F.  &  M.  Bank  y.  Butchers  & 
Drovers  Bank,  16  N.  T.  125. 

Having  received  the  check  and  charged  the  amount  to  the 
depositor,  the  bank  cannot  afterwards  be  heard  to  say  that  the 
depositor  had  no  funds:  1  Daniell's  Neg.  Inst.  373;  Girard 
Bank  v.  Bank  Penn.  Tp.  39  Pa.  St.  92;  Commercial  Bank  v. 
Hughes,  17  Wend.  94;  Dykers  v.  L.  M.  Bank,  11  Paige,  612; 
Fourth  Nat.  Bank  v.  City  Nat.  Bank,  68  111.  398. 

PiLLSBURY,  J.  Tliere  was  some  evidence  introduced  by  the 
plaintiffs  below,  tending  to  show  that  Hogue  mailed  the  Chi- 
cago draft  to  Edwards  Bros.,  but  it  is  not  sufficient  to  lead  us 
to  believe  such  was  the  fact,  the  decided  weight  of  the  evidence, 
in  our  opinion,  being  that  Neil  received  the  draft  himself,  at 
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the  time  he  signed  and  presented  the  cheek  for  it.  'This,  per- 
haps, in  the  present  aspect  of  the  case,  is  not  very  material, 
as  the  plaintiffs  below  elected  voluntarily  to  base  their  right 
of  recovery  on  the  check  itself,  and  not  upon  the  draft.  The 
rule  in  this  State,  undoubtedly,  is  as  contended  for  by  defend- 
ants in  error,  "  that  when  a  depositor  draws  his  check  on  his 
banker,  who  has  funds  to  an  equal  or  greater  sum  than  his 
check,  it  operates  to  transfer  the  sum  named  to  the  payee, 
who  may  sue  for,  and  recover  the  amount  from  the  bank,  and 
that  a  transfer  of  the  check  carries  with  it  the  title  to  the 
amount  named  in  the  check  to  each  successive  holder."  Un- 
ion National  Bank  v.  Oceana  National  Bank,  80  111.  212. 

The  check  in  this  case  is  not  of  that  character.  It  was 
drawn  paj'able  in  Chicago  exchange,  and  if  it  had  been  deliv- 
ered to  the  payee,  and  the  drawer  had  funds  in  the  bank,  it 
could  not  have  the  operation  contended  for.  We  do  not  un- 
derstand that  a  banker  is  obliged  to  pay  a  check  drawn  by  a 
depositor,  payable  in  anything  but  money.  Whether  he  will 
give  exchange  upon  the  request  contained  in  the  check  is  mat- 
ter of  agreement.  Besides,  in  this  case  it  was  not  intended 
that  Edwards  Bros.,  should  have  any  sum  set  apart  to  their 
use  or  credit  in  tlie  bank  of  plaintiff  in  error,  or  in  any  other 
bank,  neither  w^ere  thev  to  receive  the  check  of  Neil  for  the 
payment  of  his  debt  to  them.  By  their  agreement  with  Neil, 
he  was  to  send  them  Chica<jo  exchano^  for  the  balance  coinino: 
to  them,  and  they  did  not  know  where  Neil  was  to  obtain  it. 
For  the  purpose  of  complying  with  his  agreement  with  them, 
Neil  made  the  arrangement  with  Hogue  to  still  further  over- 
draw his  account  and  obtain  exchange  payable  to  them,  and 
in  so  doing  drew  his  check  payable  to  them  presented  it  to 
the  bank  himself  and  received  the  draft. 

In  all  this  transaction  there  is  nothing  in  conflict  with  the 
agreement  between  Neil  and  Edwards  Bros.,  but  every  step 
taken  was  in  fulfillment  of  it.  Suppose  Neil  had  drawn  his 
check  payable  to  himself  and  in  payment  thereof  had  re- 
quested and  obtained  the  draft  payable  to  his  creditor;  where- 
in would  the  transaction  have  differed  in  legal  effect  from  the 
one  tliat  actually  occurred?  Edwards  Bros,  relied  upon  Neil 
to  Bend  them  a  Chicago  draft.     It  was  immaterial  to  them  how 
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or  wliere  he  obtained  it.  He  made  use  of  the  means  stated  to 
obtain  the  draft,  and  thus  far  complied  with  his  agreement 
But  for  some  reason  he  refused  to  make  nse  of  the  draft  to 
pay  liis  debt,  and  still  retains  it.  Under  all  the  circum- 
srances  of  the  case,  we  consider  the  check  was  but  a  request 
by  Neil  upon  Ilogue  to  deliver  him  a  Chicago  draft  payable 
to  his  creditor.  The  check  not  being  delivered  to  the  payee, 
but  retained  and  presented  by  Neil  for  the  purpose  of  obtain- 
ing the  draft,  is  but  the  common  case  of  a  debtor  going  to  his 
banker  and  getting  exchange  payable  to  his  creditor,  and  then 
neglecting  to  send  it  to  the  payee. 

In  such  case  there  is  no  such  privity  between  the  creditor 
and  the  banker  as  will  support  an  action  against  the  bank. 

It  is  suggested  that  Neil  might,  in  this  case,  be  treated  as 
the  agent  of  Edwards  Bros.,  and  the  presentation  of  the  check 
to  the  bank  be  considered  as  their  act. 

This  position  is  not  sustained  by  the  record,  if  it  could  be 
admissible  in  anv  case  for  the  drawer  of  a  check  to  deliver  it 
to  himself  as  a^ent  of  the  payee.  In  all  these  transactions 
Neil  was  acting  for  himself.  He  made  the  purchase  for  him- 
self or  his  firm,  and  in  obtaining  the  draft  was  taking  the  steps 
agreed  upon  to  pay  his  own  debt. 

As  this  action,  in  its  present  condition,  is  based  upon  the 
check,  and  that  being  drawn,  payable  in  Chicago  exchange,  if 
it  was  delivered  to  Edwards  Bros.,  through  their  agent,  Neil, 
as  suggested,  then  he  must  have  been  their  agent  to  receive 
the  exchange,  and  having  received  it,  the  purpose  of  the  check 
was  accomplished,  and  it  would  seem  that  their  remedy  would 
be  upon  the  draft,  if  any  they  have. 

As  Neil  did  not  provide  for  the  draft  as  he  agreed  to  do> 
and  the  draft  not  having  been  delivered  to  Edwards  Bros., 
and  no  claim  to  recover  upon  it  being  asserted  by  them,  they 
cannot  complain  that  Hogue,  after  Neil  absconded,  and  after 
summons  issued  in  this  case,  stopped  payment  of  the^  draft, 
by  the  Chicago  Bank. 

As  the  case  is  presented  by  this  record,  we  are  of  the  opin- 
ion that  no  right  of  recovery  is  shown,  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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I' 


Charles  F.  Baker 

V. 

The  Village  op  Maquon. 

1.  Prosecution  under  ordinances. — In  prosecutions  for  an  offense 
rmder  an  ordinance,  the  evidence  should  show  that  the  ordinance  was  in  force 
at  the  time  the  act  complained  of  was  committed. 

2.  Okdinancbs — ^Publication — ^Bt  posting. — Where  the  publication 
of  an  ordinance  was  by  posting,  in  order  to  give  such  posting  effect,  it  must 
be  shown  that  there  was  no  newspaper  published  in  the  village  in  which  suoh 
ordinance  could  have  been  published. 

3.  Publication  in  book  form. — ^Where  the  ordinances  are  published  in 
book  or  pamphlet  form  by  authority  of  the  board  of  trustees  of  the  village, 
no  other  publication  is  necessary. 

Appeal  from  the  Circnit  Court  of  Knox  county;  the  Hon. 
A.  A.  Smith,  Judge,  presiding.     Opinion  filed  October  11, 1881. 

Mr.  A.  L.  HuMPHEEY,  for  appellant;  that  there  was  no  suffi- 
cient proof  of  the  passage  of  the  ordinance,  cited  Kev.  Stat. 
1877,  215,  §§  3,  4,  477,  §  14;  City  of  Alton  v.  Hartford  Fire  Ins. 
Co.  72  111.  328;  Kettering  v.  City  of  Jacksonville,  50  111.  39. 

Mr.  J.  L.  Weli^  and  Messrs.  MoKenzib  &  Calkins,  for  ap- 
pellee; cited  Rev.  Stat  1874,  Cliap.  24,  §4. 

PiLLSBUBT,  J.  This  was  a  prosecution  under  the  ordinances 
of  the  Village  of  Maqnon,  and  a  finding  and  judgment  against 
the  defendant. 

The  reciird  purports  to  contain  all  the  evidence  introduced 
upon  the  trial  below,  and  we  have  carefully  examined  it  and 
failed  to  find  any  evidence  tending  to  show  that  the  ordinance 
alleged  to  have  been  violated  was  in  force  at  the  time  of  the 
commission  of  the  alleged  offense.  It  is  indispensable  that 
the  evidence  should  show  that  the  law  was  in  force  at  the 
time  the  act  complained  of  was  committed.  Newland  v.  Au- 
rora, 14  111.  864. 

The  publication  of  the  ordinances  was  by  posting  of  copies, 
and  the  evidence  does  not  show  that  there  was  a  newspaper 
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published  in  the  village  in  which  they  could  have  been  pub- 
lished. To  make  the  posting  of  the  ordinances  a  sufficient 
publication  where  that  course  is  relied  upon,  it  should  appear 
from  the  evidence  that  no  newspaper  was  published  in  the  vil- 
lage. If  published  in  book  or  pamphlet  form  by  authority  of 
the  Board  of  Trustees,  no  other  publication  is  necessary.  It 
does  not  appear,  however,  from  the  evidence  contained  in  this 
record,  that  the  book  introduced  in  evidence  containing  the 
ordinances  was  printed  by  such  authority,  or  even  that  it  pur- 
ported to  be  so  printed.  It  was  therefore  insufficient  to  estab- 
lish a  legal  publication  of  the  ordinances. 

As  to  the  commission  of  the  act  by  the  defendant,  we  are 
satisfied  with  the  finding  of  the  jury. 

For  the  reasons  above  stated,  the  judgment  must  be  reversed 
and  cause  remanded. 

Judgment  reversed. 


James  S.  ScHERMERHOBisr 

V. 

Randall  Cassem  et  al. 

Settlement  and  satisfaction — ^Replevin. — ^Tfce  teatimony  showed 
conclusively,  that  after  the  all^g^ed  wrongful  taking,  p  aintiff  in  error  and  de- 
fendant in  error  met,  and  had  a  settlement  of  matters,  growing  out  of  the 
taking  of  the  proper  y,  in  which  defendant  in  error  surrendered  the  note  of 
plaintiff  in  error,  gave  him  $20  in  money,  and  retained  the  prop  rty.  The 
possession  of  the  property  by  defendant  in  error  was  thereafter  lawful,  and 
replevin  would  not  lie.  Even  if  plaintiff  in  error  desired  to  repudiate  the 
settlement,  he  could  not  maintain  replevin,  without  first  returning  the  note 
and  money,  and  making  demand  for  the  property. 

Error  to  the  Circuit  Court  of  Kendall  county;  the  Hon.  C. 
W.  UrroN,  Judge,  presiding.     Opinion  filed  October  11, 1881. 

Mr.  B.  F.  Parks,  for  plaintiff  in  error;  that  if  a  mortgagee 
of  personal  property  takes  possession  under  the  insecurity 
clause,  he  must  prove  afBrmatively  that  he  felt  unsafe  or  inse- 
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cnre,  cited  Furlong  v.  Cox,  77  111.  293;  Davenport  v.  Ledger, 
80111.  574. 

A  note  given  in  pnrsnance  of  an  agreement,  to  compound 
a  felony,  is  void  :  Chitty  on  Contracts,  743;  Hinds  v.  Chand- 
ler, 6  N.  H.  225;  1  Parsons  on  Contracts,  456;  2  Abbott's 
Dig.  234. 

Mr.  A.  E.  Searf^,  for  defendant  in  error;  tliat  if  tRe  evi- 
dence tends  to  sustain  the  verdict  it  will  not  be  disturbed, 
cited  Wiggins'  Ferry  Co.  v.  Iliggins,  72  111.  517;  Kiirhtlin- 
ger  V.  Egan,  75  111.  141;  Ottawa  v.  Sweely,  65  111.  434;  C.  & 
N.  W.  R.  R.  Co.  V.  Evan,  70  111.  211. 

The  exclusion  or  admission  of  evidence  which  works  no  in- 
jury is  an  immaterial  error:  Lettick  v.  Ilonnold,  63  111.  335; 
Keynolds  v.  Palmer,  70  111.  288. 

Instructions  not  based  on  evidence  should  be  refused:  111. 
Cent.  R.  R.  Co.  v.  Cragin,  71  111.  177;  Alexander  v.  Mt. 
Sterling,  71  111.  366;  I.  &  St.  L.  R.  R.  Co.  v.  Miller,  71  111. 
463;  Nichols  v.  Bradsb^s  78  111.  44;  Plummer  v.  Rigdon,  78 
111.  222;  Wenger  v.  Calder,  78  111.  275;  Gardner  v.  Russell, 
78  111.  292;  PauHn  v.  Howser,  63  111.  312. 

An  unambiguous  contract  must  be  enforced  according  to 
its  legal  effect:  Walker  v.  Tucker,  70  111.  527;  Canterberry  v. 
Miller,  76  111.  355. 

As  to  estoppel:  Hunter  v.  Bryden,  21  111.  592;  Steward  v. 
Metcalf,  68  HI.  109;  111.  Ins.  Co.  v.  Littlefield,  67  111.  368; 
Herman  on  Estoppel,  232. 

A  mortgage  given  under  threats  by  a  creditor  of  a  criminal 
prosecntion  unless  the  debt  be  secured,  is  not  void  if  the  debt 
was  actually  due  and  the  debtor  in  duty  bound  to  pay  it:  1 
Jones  on  Mortgages,  §  3626;  2.  Words  6.  C.  372. 

PttLSBURY,  J.  Action  of  replevin  with  count  in  trover,  the 
property  not  being  found,  and  a  verdict  and  judgment  for 
defendants.  It  appears  from  the  evidence  that  the  plaintiff, 
Schermerhom,  on  Oct.  11th,  1877,  executed  a  chattel  mortgage 
npon  the  property  in  controversy  to  the  defendant  in  error, 
Randall  Cassem,  to  secure  a  note  for  $185.  It  is  claimed  by 
the  plaintiff  in  error  that  this  mortgage  was  executed  by  him 
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to  compound  a  criminal  offense,  and  therefore  void.  Before 
the  note  became  due,  the  mortgagee  took  possession  of  the 
property  mortgaged,  claiming  that  the  condition  in  the  mort- 
gage that  the  plaintiff  in  error  should  keep  the  property  in- 
sured, had  not  been  complied  with,  and  under  the  terms  of  tlie 
mortgage  he  had  the  right  to  take  the  property  into  his 
possession. 

The  property  was  taken  in  February,  1878,  and  this  suit 
was  commenced  in  February,  1879,  and  founded  upon  the 
alleged  wrongful  act  in  taking  the  property  under  said  mort- 
gage. The  plaintiff  in  error  bases  his  right  of  recovery  ujwn 
the  invalidity  of  the  mortgage,  and  gave  evidence  tending  to 
prove  his  theory  of  the  case,  that  the  note  and  mortgage 
were  given  to  compound  a  criminal  offense,  and  urges  with 
much  persistency  in  this  court,  that  the  court  below  improp- 
erly instructed  the  jury  upon  this  branch  of  the  case.  We 
have  carefully  examined  the  error  assigned,  and  agree  with 
his  counsel,  that  some  of  the  instructions  for  the  appellee  are 
not  affeir  statement  of  the  la\^upon  this  point,  and  we  should, 
perhaps,  feel  cx)nstrained  to  reverse  the  judgment  for  such 
error,  did  it  not  appear  clearly  from  the  record  that  the 
plaintiff  cannot  recover  in  this  action. 

It  appears  very  conclusively  from  the  testimony  of  the  de- 
fendant, Randall  Cassem,  and  of  Jeremiah  Everts,  County 
Clerk  of  Kendall  county,  who  is  a  disinterested  witness,  that 
a  few  days  after  the  property  was  taken  under  the  mortgage, 
the  parties  met  at  the  office  of  Everts  and  had  a  settlement  of 
the  dispute  growing  out  of  the  action  of  Cassem  in  taking  the 
property.  At  this  time,  Cassem,  in  settlement  of  the  matter, 
took  the  horse  and  buggy  mortgaged,  surrendered  up  to  the 
plaintiff  in  error  the  note  for  $175,  gave  him  $20  in  money,  ' 
and  let  him  have  the  harness  for  five  dollars.  The  testimony 
of  these  witnesses  stands  uncontradicted  in  the  record,  and  we 
take  the  fact  as  proven  that  such  settlement  was  had.  This 
being  the  fact,  the  possession  of  the  property  by  Cassem  there- 
after was  lawful,  and  could  only  become  wrongful,  even  if 
plaintiff  in  error  desired  to  repudiate  the  settlement,  and  rely 
upon  the  original  taking  to  recover,  after  a  demand  upon  Cas 
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sem  by  Schermerhorn  to  deliver  the  property  and  a  refusal 
upon  bis  part  so  to  do.  He  should  have  offered  to  return  the 
note,  money  and  harness,  and  demanded  the  property,  even  if 
liis  theory  of  the  case  be  correct.  Moriartj'  v.  Stafferon,  89  111. 
528. 

It  so  clearly  appearing  for  the  above  reason  that  the  plain- 
tiff cannot  recover,  as  there  is  no  pretense  that  any  snch  offer 
or  demand  was  made  before  bringing  suit;  the  judgment  can- 
not be  reversed  althongh  some  of  the  instructions  given  on  be- 
half of  the  prevailing  party  were  erroneous.  Parker  v.  Fisher, 
39  111.  164;  Kendall  v.  Brown,  86  111.  387. 

We  discover  no  error  in  the  record  prejudicial  to  the  plain- 
tiff in  error,  and  the  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


The  Galena  and  Southern  Wl^consin  Railroad 

Company 

V. 

William  Ennor. 

1.      FlHAL    PROCESS — CaFIAS — ^NOT    QUASHED    FOR    ERRORS     PRIOR     TO 

JUDGMENT. — A  court  will  not  interfere  upon  motion  and  quash  its  final  pro- 
cess for  reasons  that  existed  at  the  time  of  trial  of  the  original  suit,  and 
which  might  then  have  been  presented  by  way  of  defense. 

2.  Power  of  court  to  recall  final  process. — A  court  may  exercise 
an  equitable  jurisdiction  oyer  its  own  process  and  will  not  allow  it  to  be  used 
far  an  inequitable  purpose;  but  this  rule  does  not  go  beyond  the  recognition 
of  equities  arising  after  judgment. 

3.  Res  adjudicata. — ^Appellee  moved  to  quash  the  ca.  aa,  issued 
against  him,  on  the  ground  that  the  contract  upon  which  judgment  was  ren- 
dered against  him  was  a  dependent  one,  and  at  the  time  of  trial  the  plaintiff 
bad  not  and  could  not  perform  on  his  part.  This  was  matter  proper  to  have 
been  shown  by  way  of  defense  to  the  action,  and  the  judgment  in  favor  of 
plaintiff  IB  a  solemn  adjudication  that  the  plaintiff  had  performed  and  that 
the  defendant  had  not. 

4.  Appeal — Estoppel. — Appellee  had  a  right  of  appeal  from  the  judg- 
ment, and  have  the  error,  if  any,  corrected,  but  not  having  done  so,  he  is 
now  estopped  from  attacking  it  in  this  collateral  and  summary  proceeding. 

5.  JuDaMBKT  cannot  bb  impeached  bt  parol.— The  judgment  for 
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plaintiif  is  an  adjudication  that  the  amount  is  due  and  payable,  and  paro 
evidence  cannot  be  heard  in  a  collateral  proceeding  at  law  to  show  that  the 
plaintiff  is  not  entitled  to  the  thing  adjudged. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county;  tlie 
Hon.  Wm.  Brown,  Judge,  presiding.  Opinion  tiled  October 
11,  1881. 

At  the  May  Terra,  1879,  of  the  Jo  Daviess  Circuit  Court, 
the  Galena  and  Wisconsin  Kailroad  Company  recovered  h 
judii^mcnt  against  the  appellee,  Ennor,  for  the  sum  of  $5,668. 

The  cause  of  action,  as  shown  by  the  declaration,  was  an 
agreement  by  the  defendant  to  take  eight  of  the  first  mortgage 
bonds  of  the  company  and  forty  shares  of  the  capital  stock  of 
the  company,  and  pay  therefor  the  sum  of  $650  in  cash  for 
each  $1,000  bond  and  five  shares  of  the  stock.  The  defendant 
pleaded  to  the  declaration,  the  parties  waived  a  jury,  and  sub- 
mitted the  cause  to  tlie  court  for  trial,  which  resulted  in  the 
above  judgment.  This  judgment  was  never  appealed  from, 
but  stands  in  full  force  against^the  defendant,  unsatisfied  and 
unreversed. 

On  the  tenth  day  of  July,  1879,  the  plaintifi^  caused  an  exe- 
cution in  due  form  to  be  issued  upon  said  judgment,  and  placed 
the  same  in  the  hands  of  tlie  sheriff  of  said  Jo  Daviess  county 
to  execute,  who  upon  said  writ  demanded  of  the  defendant, 
Ennor,  tliat  he  turn  out  a  sufficient  amount  of  his  goods  and 
chattels,  lands  and  tenements,  to  pay  said  execution,  and  par- 
ticularly that  he  surrender  upon  said  execution  all  bonds, 
noJes,  deeds  of  trust,  mortgages,  and  government  or  United 
States  bonds,  held  by  him,  for  the  purpose  of  satisfying  said 
writ.  The  defendant  failed  and  refused  to  comply  with  this 
demand  and  the  execution  was  returned  not  satisfied. 

Thereupon,  on  the  11th  day  of  July,  the  agent  of  the  plain- 
tiff, M.  Y.  Johnson,  made  and  filed  his  afiidavit  before  the 
master  in  chancery,  setting  forth  the  recovery  of  the  judgment, 
the  issuing  of  the  execution,  the  demand  so  made  by  the  sher- 
iff, the  refusal  of  the  defendant  to  comply  with  such  demand, 
and  the  fact  that  that  defendant  had  estate,  goods  and  chattels 
not  exempt,  and   particularly  some  $20,000  worth  of  United 
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States  bonds  that  he  coald  surrender  in  payment  of  said  exeen- 
tion,  and  that  he  willfully  withholds  and  refuses  to  surrender 
the  same,  and  asks  for  an  execution  against  the  body  of  the 
defendant. 

The  master  in  chancery  certified  that  probable  cause  existed 
for  an  execution  against  the  body  of  the  defendant,  and  the 
clerk  of  the  circuit  court  issued  one  accordingly,  upon  whiclj 
the  defendant,  Ennor,  was  arrested  and  imprisoned  in  the 
countj'  jail  of  said  county. 

At  the  February  Terra,  1880,  of  said  circuit  court.  Judge 
William  Brown  presiding,  defendant  presented  his  petition  for 
A  habeas  corpus^  to  be  relieved  from  further  imprisonment  un- 
der said  ca.  aa.,  and  upon  full  hearing  thereof  he  was  remanded. 
Afterwards  in  vacation  he  presented  another  petition  to  Judge 
Bailey,  of  the  same  circuit,  and  upon  another  hearing,  he  was 
on  the  first  day  of  May,  1880,  again  remanded  by  order  of 
said  judge  to  the  custody  of  the  sheriff. 

These  proceedings  being  unavailable  to  procure  his  release 
from  imprisonment,  he,  at  the  August  term,  1880,  of  the 
county  court,  presented  his  petition  to  the  county  judge,  to 
have  the  question  of  his  alleged  fraud  and  refusal  to  surrender 
his  estate  submitted  to  a  jurj^,  under  the  provisions  of  the  stat- 
ute relatins:  to  insolvent  debtors. 

The  jury  impaneled  to  try  said  questions  found  he  was  not 
guilty  of  the  fraud  alleged,  but  was  guilty  of  unjustly  refus- 
ing to  surrender  his  estate  in  satisfaction  of  the  said  judg- 
ment, and  the  county  court  overruling  his  motion  for  a  new 
trial,  remanded  him  to  the  custody  of  the  sheriff,  and  he  ap- 
pealed to  the  circuit  court.  While  said  appeal  was  pending  in 
the  circuit  court,  the  defendant  had  the  cause  in  which  the 
original  judgment  was  rendered  placed  upon  the  docket  of  the 
said  circuit  court  and  entered  his  motion  therein  to  quash  the 
writ  of  capias  ad  satisfacundicrri  issued  in  said  cause,  and 
for  an  order  staying  any  other  execution  on  said  judgment. 
Upon  a  hearing  the  court  granted  the  motion,  on  the  ground 
that  at  the  time  of  the  commencement  of  the  suit  and  rendi. 
tion  of  the  judgment  the  plaintiff  was  unable  to  comply  witli 
its  contract  to  deliver  the  bonds  and  stock,  and  from  such  tinu 
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tc)  the  entering  of  the  order  neither  the  plaintiff  nor  its  succes- 
sors have  been  able  or  willing  to  comply  with  its  contract. 
That  such  contract  was  a  *^  mutual  and  conditional  one,  and 
that  it  would  be  inequitable  to  compel  the  defendant  to  pay 
the  judgment  without  the  plaintiff  would  bring  the  bonds  and 
stock  into  court  for  the  use  of  defendant." 
From  this  order  the  plaintiff  appealed. 

Mr.  L.  Shissler  and  Mr.  M.  T.  Johnson,  for  appellant;  as 
to  the  validity  and  binding  force  of  the  judgment  against  ap- 
pellee, cited  Qraceland  Cem.  Co.  v.  The  People,  92  III.  621. 

Whoever  would  complain  of  the  proceedings  of  a  court  must 
do  so  in  such  time  as  not  to  injure  his  adversary  by  unneces- 
sary delay  in  asserting  his  rights:  Voorhees  v.  Bank  of  U.  S. 
10  Pet.  473. 

The  judgment  is  final  as  to  every  matter  which  might  have 
been  litigated  in  the  cause:  Embury  v.  Connor,  3  Comst.  522; 
Kelly  V.  Donlin,  70  111.  378;  Rogers  v.  Higgins,  57  111. 
244." 

The  cause  of  action  on  which  the  judgment  was  rendered 
cannot  be  reached  by  mere  motion :  Jacquemart  v.  Erb,  63  111. 
291. 

Messrs.  Luke  &  Jones  for  appellee;  upon  the  power  of 
courts  to  control  their  process,  cited  Rev.  Stat.  1874,  782,  §85; 
Robinson  v.  Chesseldine,  4  Scam.  332, 

This  may  be  done  by  motion:  Gillespie  v.  Rout,  39  111.  247; 
Kecfer  v.  Mason,  36  111.  406;  Sandburg  v.  Papineau,  81  111. 
446. 

Contracts  must  be  construed  according  to  the  intention  of 
the  parties,  and  they  should  not  be  held  to  be  independent  un- 
less it  clearly  appears  that  such  was  the  intention:  Wilson  v. 
Marlow,  66  111.  385;  Mecum  v.  P.  &  O.  R  R.  Co.  21  111.  535; 
Stoolfire  V.  Royse,  71  111.  223. 

A  motion  to  quash  the  capias  is  the  proper  method  of  reach- 
ing defects  in  the  affidavit  on  which  it  issued:  Doty  v.  Colton, 
90  111.  453. 

Bonds  and  choses  in  action  are  not  liable  to  execution: 
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Eorer  on  Judicial  Sales,  823;  Tattle  v.  Wilson,  24  111.553; 
Prout  V.  Grout,  72  111.  456. 

PiLLSBUBT,  J. — ^The  motion  filed  by  the  defendant,  Ennor, 
to  quash  the  ca.  sa.  and  stay  the  issuing  of  any  process  for  the 
collection  of  the  judgment,  alleges  three  reasons  why  such 
motion  should  be  granted: 

First:  that  the  original  execution  and  the  return  thereon  was 
not  a  sufficient  foundation  upon  which  to  base  the  capias. 

Second:  the  affidavit  for  the  capias  was  not  sufficient  in  law 
to  jnstity  the  issuing  of  the  writ. 

The  third  cause  is  the  same  as  recited  by  the  court  in  its 
order  granting  tlie  relief. 

We  have  examined  the  execution  and  affidavit,  and  do  not 
perceive  any  substantial  defects  therein.  They  appear  to  set 
forth  all  that  is  required  by  the  statute  preliminary  to  the 
issuing  of  a  capias  ad  satisfaoiendvm.  The  only  remaining 
point  fur  our  consideration  is  whether  the  court  erred  in  enter- 
ing the  order  quashing  the  capias  and  prohibiting  any  further 
proceedings  under  the  judgment  until  the  railroad  company 
should  bring  into  court  the  bonds  and  stock,  which  was  the 
consideration  of  the  promise  of  Ennor  to  pay  the  money 
named  in  the  judgment.  The  court  finds  that  the  contract 
npon  which  said  judgment  was  based  was  a  mutual  and  con- 
ditional one,  and  that  at  the  time  of  the  rendition  of  said  judg- 
ment the  plaintiff  therein  was  not  able  and  willing  to  comply 
with  said  contract  and  deliver  the  bonds  and  stock,  and  has 
not  been  at  any  time  since  the  rendition  of  said  judgment. 

If  said  contract  was  of  the  character  found  by  the  court,  and 
the  railroad  company  could  not  comply  with  its  terms  npon 
its  part,  it  would  seem  that  the  defendant  had  a  full  and  cx)m- 
plete  defense  to  the  suit  upon  its  merits,  and  the  record  show- 
ing that  a  judgment  for  the  plaintiff  could  not  have  been  ren- 
dered without  deciding  this  very  question,  as  it  lies  at  the 
foundation  of  plaintiff's  right  to  recover,  and  the  decision  be- 
ing upon  the  merits  by  a  court  of  competent  jurisdiction,  that 
judgment  must  be  considered  as  having  settlcsd  that  matter  as 
to   all  fntnre  actions  or  proceedings  between  the    parties. 
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Whether  the  court  committed  an  error  in  its  findings  of  the 
facts,  or  in  applying  the  law  to  the  facts,  cannot  matter,  as  it 
is  the  judgment  itself  that  concludes  the  parties,  and  the  mat- 
ter having  passed  in  rem  jvdicatum^  so  long  as  such  decision 
stands  unreversed  or  unannulled,  the  parties  are  barred  from 
reviving  it. 

The  question  whether  the  plaintiff  had  so  far  performed  its 
part  of  the  contract,  as  to  entitle  it  to  a  recovery,  was  clearly 
within  the  scope  of  the  record  and  directly  in  iss\te,  and  the 
judgment  in  favor  of  the  plaintiff  is  a  solemn  adjudication 
that  the  plaintiff  had  so  performed,  and  that  the  defendant 
had  not 

If  this  finding  and  judgment  were  erroneous,  the  defend- 
ant had  his  remedy  by  appeal  or  writ  of  error,  when  he  could 
have  had  the  same  reviewed,  and  such  an  error,  if  any,  cor- 
rected, but  not  seeing  proper  to  attack  the  same  directly,  he 
is  estopped  from  doing  so  in  a  collateral  and  a  summary  pro- 
ceeding. 

It  is  urged,  however,  that  the  court  rendering  the  judg- 
ment, exercises  an  equitable  jurisdiction  over  its  own  process, 
and  will  not  allow  it  to  be  used  for  inequitable  purposes.  A 
proper  case  being  made,  there  is  no  doubt  of  the  power  of  the 
court  to  control  its  own  process,  either  to  prevent  its  issue, 
to  stay  proceedings  under  it,  or  to  compel  its  return  unexecu- 
ted. 

This  principle,  it  is  believed,  has  never  been  extended  to  a 
case  where  the  equity  sought  to  be  invoked  existed  prior  to 
the  rendition  of  the  judgment,  and  could  have  been  made 
available  in  the  original  proceeding. 

If  the  judgment  itself  is  inequitable,  and  is  not  the  result 
of  the  party's  own  neglect,  his  remedy  is  in  a  court  of  equity 
but  it  cannot  be  held  as  the  law  that  a  court,  by  this  summary 
proceeding,  can  sit  in  review  upon  its  own  solemn  findings 
and  judgments,  refuse  its  process  to  make  such  judgment 
effectual,  because  the  court,  in  rendering  such  judgment,  com- 
mitted error.  Suppose  suit  is  brought  upon  a  note  that  has 
been  paid,  and  upon  trial,  judgment  is  rendered  upon  the 
merits  for  the  plaintiff;  will  the  court,  upon  the  motion  of  de- 
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fendant  to  stay  execution,  go  behind  the  judgment  and  re-in- 
veetigate  the  facts  that  have  been  once  settled,  and  refuse  iinal 
process  in  the  cause?  A  suit  is  brought  for  the  purchase- 
price  of  land  sold  under  a  contract  to  deliver  a  deed  when  the 
payments  are  made  and  the  plaintiff  recovers;  can  the  court, 
upon  a  motion,  refuse  its  process  for  the  collection  of  the  sum 
adjudged  to  be  due,  because  the  proof  heard  upon  the  motion 
shows  that  the  plaintiff  did  not,  before  suit  brought,  tender  a 
deed  in  compliance  with  his  contract,  and  still  refuses  and 
neglects  su  to  do?  It  would  seem  not.  The  judgment  for  the 
plaintiff  is  an  adjudication  that  the  amount  is  due  and  paya- 
ble, and  parol  evidence  cannot  be  heard  in  a  collateral  pro- 
ceeding at  law  to  show  that  the  plaintiff  is  not  entitled  to  the 
thing  adjudged.  The  judgment  upon  which  the  ca,  aa.  was 
issued  in  this  case  is  proof  conclusive  that  at  that  time  the 
plaintiff  was  entitled  to  have  and  receive  of  the  defendant  the 
amount  adjudged  to  him,  and  the  court  ordered  execution  for 
its  collection;  and  it  seems  to  us  that  unless  the  judgment 
has  been  paid,  released,  or  otherwise  satisfied,  the  plaintiff, 
under  the  law,  is  still  entitled  to  have  all  legal  process  for  its 
collection.  We  fail  to  find  in  tlie  record  that  anything  has 
occurred  since  the  rendition  of  the  judgment  that  tends  to 
affect,  impair,  or  destroy  its  validity,  or  that  makes  it  inequi- 
table to  enforce  it  according  to  the  terms  of  the  recovery. 
The  only  reason  alleged  against  its  collection  is  one  that  ex- 
*  isted  prior  to  its  rendition,  and  could  have  been  availed  of  by 
the  defendant  in  bar  of  a  recovery.  At  least  there  is  nothing 
shown  in  the  record  why  such  defense  was  not  made,  and  we 
might  say,  no  competent  proof  appears,  negativing  the  pre- 
sumption that  it  was  made  and  adjudged  against  the  defend- 
ant The  remarks  of  the  court  in  Voorhees  v.  Bank  of  the 
United  States,.  10  Pet.  449,  we  think  applicable  to  this  case. 
8o  long  as  this  judgment  remains  in  force,  it  is  in  itself  evi- 
dence of  the  right  of  the  plaintiff  to  the  thing  adjudged,  and 
gives  him  the  right  to  process  to  execute  the  judgment;  the 
errors  of  the  court,  however  apparent,  can  be  examined  only 
by  an  appellate  power." 
The  cases  cited  by  appellee  in  support  of  the  position  that 
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a  <K>urt  will  recall  and  quash  final  process  where  it  is  inequit- 
able to  enforce  it,  do  not  go  beyond  the  recognition  of  equities 
arising  after  judgment.  If  the  defendant  had  a  good  defense 
to  the  action  unknown  to  him  at  the  time,  and  he  could  not 
have  ascertained  it  by  the  exercise  of  reasonable  diligence,  or 
if  known  to  him  and  without  laches^  negligence  or  default  up- 
on his  part  or  those  representing  him,  he  was  prevented  from 
making  his  defense  to  the  action  by  fraud,  mistake,  accident, 
or  surprise,  then  his  remedy  is  in  a  court  of  equity,  and  not  by 
motion,  as  such  matters  are  not  taken  cognizance  of  and  adju- 
cated  upon  in  this  summary  manner  after  the  term  has  passed 
at  which  the  judgment  was  entered.  In  our  opinion,  the  facts 
appearing  in  this  record  do  not  justify  the  order  entered  by 
the  court  below,  and  we  must  reverse  the  order  and  remand 

the  cause. 

Beversed  and  remanded. 


Jacob  Hihe 

V. 

David  Klasey  et  al. 


1.  Contract — Delivery — Extension  of  time  of  deli  vert. — ^A  mere 
remark  by  one  party  to  a  conta-act,  when  told  by  the  other  party  that  they 
could  not  deliver  the  product  in  the  time  agreed,  that  *'  it  did  not  matter  so 
much  if  they  did  not  quite  come  up  to  time,  if  they  did  the  best  they  could,'* 
will  not  authorize  the  producer  in  delaying  for  months  the  deliveiy  of  each 
installment,  or  justify  ihem  in  reinsing  to  deliver  any  for  the  space  of  thirty 
days  or  more.  ' 

2.  Dblivert  and  patmbnt.— According  to  the  contract,  the  first  install- 
ment was  to  be  delivered  in  May,  and  first  payment  to  be  made  in  thirty 
days  after  the  first  load  was  delivered.  It  was  not  intended  by  this  that  a 
delivery  of  one  load  in  May  should  be  a  compliance  with  the  contract  as 
regards  the  first  payment. 

3.  Recoupment  of  damages  caused  by  delay.— The  vendee  is  en- 
titled to  recoup  any  damages  he  may  have  sustained  by  reason  of  the  failure 
of  the  vendor  to  furnish  the  balance  under  the  contract. 

4.  Rkscision  op  contract.— The  contract  does  not  make  a  failure  to 
pay  for  a  preceding  installment  a  condition  precedent  to  the  delivery  of  an- 
other; and  untQ  a  demand  for  payment  and  refusal,  the  vendor  could  not 
rescind  the  contract. 
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Appeal  from  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  William  Bbown,  Judge,  presiding.  Opinion  filed  No- 
vember 2, 1881. 

Mr.  J.  A.  Crain,  for  appellant;  that  the  right  to  rescind  did 
not  depend  upon  the  fact  of  non-payment,  cited  Carney  v. 
Newberry,  24  III.  203. 

A  court  will  impose  upon  a  party  the  same  construction  to 
a  contract  which  he  by  his  own  words  and  acts  has  put  upon 
it :  Parmalee  v.  Ilembledon,  24  111.  605;  Leavers  v.  Cleary,  75 
111.  349. 

Mr.  U.  D.  Mracham,  for  appellees;  generally  upon  the  right 
of  appellees  to  recover,  cited  2  Smith's  Lead.  Cas.  60;  2  Par- 
sons on  Contracts,  523;  Oxendale  v.  Wetherell,  9  B.  &  C.  38^5; 
Eldridnre  v.  Howe,  2  Gilm.  91;  Boynton  v.  Wicker,  45  111.  137; 
Cath.  Bishop  v.  Bauer,  62  111.  188. 

Upon  the  measure  of  danuiii^es  :  Strawn  v.  Cogswell,  28  Hi. 
457;  Phelan  v.  Andrews,  52  111.486. 

PiLLSBUEY,  J.  This  action  was  brought  upon  a  written  con- 
tract, as  follows: 

"Freepokt,  111.  March  6,  1879. 

"To  ALL  WHOM   FT  MAY  CONCERN .* 

"  Know  ye  by  these  presents,  that  David  Klasey,  E.  J.  Everett 
and  J.  S.  Pomeroy,  of  the  town  of  Cadiz,  County  of  Green, 
State  of  Wisconsin,  of  the  first  part,  do  agree  to  make  and  de- 
liver to  Jacob  Hime,  of  the  City  of  Freeport,  County  of  Ste- 
]>hcnson.  State  of  Illinois,  of  the  second  part,  four  hundred 
thousand  bass-wood  staves,  and  headings  to  match  the  staves, 
in  the  following  manner:  Tiiirty  thousand  to  be  delivered 
each  month  or  more;  the  first  installment  to  be  delivered  in  the 
month  of  May,  and  until  the  15th  day  of  June,  and  thirty 
thousand  each  succeeding  month  until  the  whole  amount  be 
delivered,  to  be  paid  for  in  the  following  manner  by  Jacob 
nime,  at  the  rate  of  fifteen  dollars  per  thousand  ;  the  first  pay- 
ment to  be  made  in  thirty  days  after  the  first  load  of  staves  are 
delivered,  and  the  balance  to  be  paid  in  installments  of  four 
hundre<l  and  fifty  dollars,  each  succeeding  thirty  days;  said 
staves  and  heading  to  be  of  the  following  dimensions:    Stuvoo 


1C8  Appellate  Courts  of  Illinois. 


Hime  v.  Elasey. 


to  be  thirty-four  inches  in  length,  and   to  be  on  an  av^erage 

four  and  a  half  inches  in  width,  and  to  be  cooper  listed,  and 

three-fourths  inch  thick  when  seasoned. 

"  Heading  to  be  twenty-two  inches  in  length  and  in  three 

pieces;  the  three  pieces  to  aggregate  twenty- two  inches  in 

width. 

"Jacob  Hime.'* 

From  the  20th  of  May,  1879,  to  the  16th  day  of  September, 
1879,  the  appellees  delivered,  and  appellant  accepted,  31,311 
staves,  for  the  price  of  which  this  su4t  was  brought. 

The  defense  interposed  was  that  the  staves  were  of  inferior 
quality,  for  which  a  deduction  was  claimed  from  the  price,  and 
it  WM3  further  insisted  that  the  appellees  had  not  complied  with 
their  contract,  by  furnishing  the  second  or  any  other  install- 
ment of  30,000,  and  by  reason  of  such  failure  appellants  were 
obliged  to  and  did  go  into  the  market  and  purchase  large 
quantities  of  staves  at  greatly  increased  prices,  the  price  of 
staves  having  advanced,  and  sought  to  recoup  such  damages  in 
this  action. 

It  was  claimed  by  the  appellees  that  the  appellant  did  not 
pay  for  the  staves  actually  delivered,  within  thirty  days  after 
the  first  installment  was  received,  and  they  were  therefore  en- 
titled to  rescind  the  contract,  and  no  recoupment  could  be  al- 
lowed. It  was  further  claimed  bv  them  that  the  time  for  the 
performance  of  the  contract  was  extended  by  H.ime. 

The  only  evidence  in  the  record  tending  to  show  an  exten- 
sion of  the  time,  is  the  testimony  of  the  appellee,  David  Kla- 
sey;  that  he  talked  with  the  appellant  about  the  staves  not 
being  delivered  by  the  15th  of  June,  and  that  he  told  Hime 
that  it  would  be  impossil)le  for  them  to  make  the  staves  on 
time,  and  that  Hime  said  it  did  not  matter  so  much  if  they 
did  not  quite  come  up  to  time,  if  they  did  the  best  they  could; 
that  they  were  new  beginners,  and  he  did  not  expect  they 
could  exactly. 

There  is  nothing  in  this  language  of  appellant  that  would 
authorize  the  appellees  in  delaying  for  months  the  delivery  of 
each  installment,  or  would  justify  them  in  refusing  to  deliver 
any  staves  for  the  space  of  thirty  days  or  more.    The  most 
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that  can  be  claimed  is  that  Hi  me  would  not  consider  a  literal 
compliance  of  the  contract  in  regard  to  the  time. of  delivery 
as  veiy  material,  if  they  would  substantially  comply;  that  if 
they  used  their  best  endeavors  to  fulfill  the  contract  they 
could  have  a  little  latitude  in  re^rard  to  time. 

It  will  be  noticed  that  30,000  staves  were  to  be  delivered 
each  month,  the  first  installment  to  be  delivered  by  June  15th, 
and  thereafter  monthly.  They  were  to  commence  in  May,  and 
the  tirst  payment  was  to  be  made  in  thirty  days  after  the  fir.-t 
load  was  delivered.  It  was  not  intended  by  this  provision,  re- 
garding the  first  payment,  that  a  delivery  of  one  load  in  thirty 
days  next  succeeding,  should  be  a  compliance  with  the  contract, 
but  as  it  was  not  known  at  what  time  in  May  the  delivery 
would  commence,  the  monthly  payment  and  the  delivery  of 
the  monthly  installments  should  date  from  the  first  load,  pro- 
vided the  first  installment  should  be  delivered  by  June  15th. 

As  was  said,  the  first  installment  was  not  delivered  until 
in  September,  about  four  montlis  from  the  delivery  of  the  first 
load,  which  it  is  clear  was  not  a  substantial  compliance  with  the 
contract, even  with  the  latitude  in  time  given  for  the  delivery; 
but  as  the  staves  were  received  and  used  by  the  appellant  the 
court  was  right  under  the  authority  of  Richards  v.  Shaw,  67 
IlL  222,  in  holding  that  they  should  be  paid  for. 

At  the  same  time,  we  think  tiiat  the  appellant  was  entitled 
to  recoup  any  damage  he  imiy  have  sustained  by  reason  of  the 
appellees' failure  to^  furnish  the  balance  of  the  staves  under 
the  contract. 

It  is  sugs^ted  that,  as  Ilime  did  not  pay  in  thirty  days, 
appellees  were  absolved  from  the  performance  of  the  contract 
upon  their  part.  The  contract  docs  not  make  the  payment  of 
the  sum  due  on  the  precedin:^  installment  a  condition  prece- 
dent to  the  delivery  of  the  succeeding  installment  of  30,000 
Btaves,  and  in  the  absence  of  such  a  stipulation  we  would  not 
presume  such  to  be  the  intention  of  the  parties,  and  until  there 
was  a  demand  for  the  sum  due,  and  a  refusal  to  pay  it,  we  are 
of  the  opinion  that  the  appellees  could  not  declare  the  contract 
abrogated.  Now  the  evidence  of  the  appellee,  David  Klasey, 
shows  that  no  demand  was  made  upon  appellant  for  payment 
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for  the  staves  already  delivered,  until  two  or  three  months  at'tei* 
the  last  of  the  81,311  staves  were  delivered,  when  Hime  refused 
to  pa}',  saying  he  had  been  damaged  by  their  failure  to  deliver 
any  more  upon  the  contract.  The  evidence  in  this  record  causes 
us  to  believe  that  it  was  the  appellees  who  had  not  only  up  to 
that  time  violated  the  contract,  but  at  the  time  of  the  demand 
for  payment  had  abandoned  it,  and  after  the  lapse  of  two  or 
three  months,  without  any  further  attempt  to  comply  with  the 
contract  upon  their  part,  the  appellant  was  justified  in  treating 
the  cx)ntract  abandoned  by  the  appellees.  At  all  events,  this 
question  should  have  been  submitted  to  the  jury  under  proper 
instructions,  and  if  the  fact  should  be  found  that  the  appellees 
had  failed  to  comply  with  the  contract,  then  the  appellant 
should  be  allowed  his  damages  by  way  of  recoupment;  while 
he  should  pay  for  the  benefit  received  he  should  be  allowed 
the  damages  he  has  sustained  in  consequence  of  the  breach  of 
the  contract  by  the  appellees.     Kichards  v.  Shaw,  supra. 

The  instructions  given  by  the  court  to  the  jury,  deprived 
the  appellant  of  this  right  of  recoupment,  and  should  for  that 
reason  have  been  refused  or  modified;  beside  there  does  not 
appear  to  be  any  evidence  in  the  record  upon  which  to  base 
the  hypothesis  stated  in  the  instructions,  that  the  appellant  had 
refused  to  pay  for  the  staves  within  thirty  days  after  delivery. 

Wo  think  this  case  should  be  submitted  to  another  jury 
under  proper  instructions,  and  accordingly  reverse  the  judg- 
ment and  remand  the  cause. 

Judgment  reversed. 
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Hiram  Gould  et  al. 

V. 

Emma  C.  Hendrickson. 

1.  FoRCiBLB  DETAnrsR — SsYERAL  OWNERS. — Asuit  in  forcible  detainer 
cannot  be  maintained  against  two  or  more  persona  who  hold  in  seyeralty. 
In  certain  cases,  where  the  action  is  join  t  in  its  inception,  and  afterwards  the 
tenancy  is  severed,  all  may  be  joined  in  one  soir,  but  the  verdict  and  judg- 
ment most  be  several. 

2.  Damaobs. — ^There  is  nothing  in  the  forcible  detainer  act  authorizing  the 
ooort  to  render  a  judgment  in  this  form  of  action  for  money  or  damages. 

Appeal  from  the  Circnit  Court  of  Will  county;  the  Hon. 
JofiiAH  MoRoBEBTS,  Judge,  presiding.  Opinion  filed  October 
11,  1881. 

Messrs.  Haley  &  0*Doknell,  for  appellants;  that  this 
action  cannot  be  maintained  against  parties  holding  in  sever- 
alty, cited  Reynolds  v.  Thomas,  17  111.  207;  Kerr  v.  Phillips, 
2  South.  820;  Snedecker  v.  Quick,  7  Halst.  129. 

The  evidence  failed  to  show  that  Charles  Gonld  was  in  pos- 
session of  the  east  forty.  The  fact  that  he  was  boarding  there 
is  not  snflScient:  Chiniqny  v.  Cath.  Bishop,  41  111.  148; 
Oould  V.  Sternburg,  4  Brad  well,  439;  Reynolds  v.  Thomas, 
17  lU.  207. 

Damages  cannot  be  recovered  in  this  action:  Nelson  v. 
Cook,  17  111.  443. 

A  judgment  for  damages  against  all  these  defendants,  was 
clearly  erroneous:  Reeves  v.  Reeves,  54  111.  332. 

Messrs.  Barber  &  Rakdall,  for  appellee;  that  the  testi- 
mony tended  to  show  a  fraudulent  combination  to  defeat  cred- 
itors, and  the  finding  of  the  court  will  not  be  reversed  unless 
it  is  clearly  against  the  weight  of  evidence,  cited  Underbill  v. 
Fake,  46  111.  50;  Hall  v.  Lincoln,  46  111.  52;  Voltz  v.  Stepha- 
ni,  46  111.  54;  Grain  v.  Wright,  46  111.  107;  Demoss  v.  Han- 
tiatnan,  46  111.  185;  Carrigan  v.  Hardy,  46  111.  502;  T.  W.  & 
W.  R.  R.  Co.  V.  Harmon,  47  111.  298;  Hope  Ins.  Co.  v.  Lonergan, 
48  111.  49;  Kuhnen  v.  Blitz,  66  111.  171. 
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Where  it  is  manifest  from  the  whole  record  that  substantial 
justice  has  been  done,  the  court  will  not  reverse:  DeClurg  v. 
Mungin,  46  111.  112;  Gillett  v.  Sweat,  1  Gilra.  475;  Greenup 
V.  Stoker,  3  Gilm.  202. 

Lackt,  J.  This  was  a  suit  of  appellee  against  Hiram,  George 
and  Charles  Gould  and  David  Easton,  in  action  of  detainer, 
commenced  before  a  justice  of  the  peace  for  the  recovery  of 
the  possession  of  S.  i  S.  E.  f  Sec.  9,  32  K  10  E.  3d  P.  M. 
On  appeal  to  the  circuit  court  it  was  tried  by  the  court  with- 
out the  intervention  of  a  jury.  The  court  found  the  issue  for 
appellee,  and  her  damages  to  be  $200,  gave  judgment  of  resti- 
tution and  for  the  damages  found,  and  ordered  execution. 
From  this  judgment  Hiram  and  Charles  Gould  appealed  to 
this  court  and  assign  for  error  the  rendering  of  such  judgment 

The  appellee  derived  title  to  the  premises  through  a  sher- 
iff's deed,  accruing  under  a  sale  on  execution  issued  on  a 
judgment  in  favor  of  John  S.  Hendrickson  against  Hiram 
Gould  and  one  Morgan.  After  issuing  the  execution  a  bill  in 
chancery  was  filed  by  the  plaintiff  in  execution  against  Hiram 
and  James  Gould,  his  father,  to  set  aside  a  conveyance  from 
the  former  to  the  latter  as  fraudulent,  which  resulted  in  a  de- 
cree of  the  circuit  court  granting  the  prayer  of  the  bill  and 
declaring  Hiram  Gould  to  be  the  owner  at  the  date  of  levy 
under  the  execution.  Charles  Gould  was  not  a  party  to  the 
bill.  It  appears  from  the  evidence  pretty  clearly  that  Hiram 
Gould's  dwelling  stands  on  the  east  forty  of  the  80-acre  tract 
in  question.  That  at  least  a  year  before  the  trial  the  Goulds  all 
lived  in  the  house  on  the  east  40-acre  tract. 

There  was  not  much  improvement  except  the  house  and  a 
small  barn.  It  appears  that  Charles  Gould  claimed  the  west 
40-acre  tract,  but  had  no  claim  to  the  east  40.  That  Hiram 
Gould  lived  on  the  east  40-acre  tract  and  had  no  claim  to  the 
west,  and  that  Daniel  Easton  lived  on  the  west  half  as  the  ten- 
ant of  Charles  Gould. 

It  appears  that  Charles  Gould  claimed  title  to  the  west  half 
by  deed  from  James  Gould  to  him.  There  is  nothing  in  the 
evidence  goiug  to  show  that  Hiram  and  Charles  Gould  were 
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Iiolding  or  claiming  to  hold  in  common  this  tract  of  land  in 
controversy.     One  held  the  east  and  the  other  the  west  half. 

A  suit  in  forcible  detainer  cannot  be  maintained  against 
two  or  more  persons  who  hold  in  severalty.  Reynolds  v. 
Thomas  et  al.  17  111.  207.  By  Sec.  15  Chap.  57  R.  S.  1874, 
it  is  provided  in  certain  cases  where  the  case  is  joint  in  its  in- 
ception, and  afterwards  the  tenancy  is  severed,  all  may  be 
joined  in  one  suit,  yet  the  verdict  and  judgment  must  be  sev- 
eral, and  by  Sec.  17  of  the  same  act,  if  too  many  are  joined,  the 
court  may  render  judgment  against  those  found  guilty  only 
and  dismiss  as  to  the  others.  There  appears  to  be  another  in- 
superable objection  to  the  judgment  of  the  court  below,  in  the 
fact  that  it  rendered  judgment  for  $200  for  damages.  We 
have  carefully  examined  Chap.  57  R.  S.  1874,  known  as  the 
forcible  entry  and  detainer  act,  and  we  find  no  warrant  or  au- 
thority in  that  section  or  any  other  to  authorize  a  court  to 
render  judgment  in  this  form  of  action  for  money  or  damages. 
It  is  true,  in  Brush  v.  Fowler,  36  111.  53,  the  Supreme  Court 
refused  to  reverse  a  judgment  in  forcible  detainer  where  the 
verdict  and  damages  were  for  one  cent,  though  they  held 
^damages  could  not  be  allowed  in  such  actions."  This  no 
doubt  was  for  the  reason  that  the  damages  were  merely  nom- 
inal, and  the  verdict  otherwise  was  right.  But  here  is  a  re- 
covery for  a  large  amount  of  money,  which  cannot  be  recov- 
ered in  this  action.  Besides,  to  make  Hiram  pay  damages  for 
tlie  action  of  Charles  for  withholding  the  possession  of  the 
west  tract,  and  Charles  pay  for  Hiram's  wrong  in  withholding 
the  east  part,  would  be  very  unjust  to  both. 

For  above  reasons  the  judgment  is  reversed  and  the  cause 

remanded. 

Reversed  and  remanded. 
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Peter  E.  Spurck 

V. 

Louisa  M.  Leonard  et  al. 

1.  Partnership — Dissolution. — ^The  rule  of  law  i«  ihafc  the  partner- 
ship in  any  bubiness  ceases  when  there  is  an  end  to  the  business  itself. 

2.  Nbw  contracto  after  dissolution. — After  dissolution  of  a  part- 
nership the  authority  for  making  new  contracts  is  completely  revoked. 
The  g'iving  of  a  promissory  note,  or  the  acceptance  of  a  bill  of  exchange  or 
draft,  is  the  making  of  a  new  contract,  although  it  may  be  for  a  prior  debt. 

3.  Authority  op  one  partner  to  guaranty  note. — One  m?mber  of 
a  firm,  by  virtue  of  the  partnership,  has  no  legal  right  to  sign  the  firm  name 
as  surety  or  guarantor  for  a  third  party,  and  if  he  does  so,  the  act,  as  to  the 
members  not  consenting,  will  be  a  nuUity. 

4.  Notice  to  payee — Burden  op  proof  of  authority. — ^The  fiict 
that  one  member  of  a  firm  signs  Vne  firm  name  as  guarantor  to  a  promis- 
sory note,  is  notice  to  the  payee  of  such  note  that  he  is  signing  such  name 
outside  the  scope  of  the  partnership  business,  and  it  will  not  bind  the  firm 
unless  some  authority  other  than  the  mere  fact  of  partnership  or  a  subse- 
quent ratification  is  shown.  The  burden  of  showing  such  authority  rests 
upon  the  payee  of  the  note. 

5.  Authority  ceases  on  dissolution  of  firm. — ^The  evidence  of 
authority  to  sign  the  firm  name  as  guarantor  is  ansatisfactory,  but  even  con- 
ceding that  such  authority  once  existed,  it  ceased  at  the  time  the  firm  ceased 
to  do  business,  and  the  subsequent  signing  as  guarantor  upon  a  renewal  of 
the  original  note,  cannot  bind  the  members  of  the  firm  not  consenting.  The 
signing  being  under  color  of  the  partnership,  notice  of  its  dissolution  is  suf- 
ficient notice  that  the  guaranty  was  signed  without  authority. 

6.  Notice  to  payee  op  dissolution. — Where  a  firm  is  dealing  with  a 
person  in  due  course  of  business  of  the  firm,  and  a  dissolution  takes  place, 
notice  to  such  party  of  the  dissolution  of  the  firm  is  necessary  in  order  to  re- 
lease the  firm  from  liability,  where  other  credit  is  obtained  in  the  regular 
course  of  business  after  dissolution,  but  where  the  transaction  is  not  in  the 
regular  course  of  business,  no  notice  is  necessary. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  lion. 
N.   M.  Laws,  Judge,  presiding.     Opinion  filed   October  11, 

1881. 

Messrs.  Puterbaugh  &  Puterbaugh,  for  appellant;  contend- 
ing that  a  firm  guaranty  executed  by  one  partner  in  a  matter 
outside  the  partnership  business  will  not  bind  the  other  mem- 
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bers  of  the  firm  unless  it  is  by  their  authority,  or  is  ratified  by 
them  after  a  full  knowledge  of  the  facts,  cited  Sutton  v.  Irwine, 
12  Serg.  &  R.  15;  Livingston  v.  Koosevelle,  4  Johns.  251;  Foot 
V.  Sabin,  19  Johns.  156;  Dobb  v.  Halsey,  16  Johns.  38;  Bank 
of  Ri>che8ter,  7  Wend.  159;  Robertson  v.  Smith,  18  Johns.  459; 
Mercien  v.  Mack,  10  Wend.  461;  Bank  of  Kentucky  v.  Brook- 
ing, 2  Litt.  44;  Boyd  v.  Plnmb,  7  Wend.  310;  Rollins  v.  Ste- 
vens, 31  Me.  454;  J^i.  Y.  F.  Ins.  Co.  v.  Bennett,  5  Conn.  574; 
Livingston  y.  Hastie,  2  Carnes,  246;  Laverty  v.  Burr,  1  Wend. 
529;  Lansing  v.  Gaine,  2  Johns.  300;  Joyce  v.  Williams,  14 
Wend.  141;  Weed  v.  Richardson,  2  Dev.  &  Bat.  535;  Rolston 
V.  Click,  1  Stew.  526;  Taylor  v.  Hillyer,  3  Blackf.  433;  Miller 
V.  Hughes,  1  A.  K.  Marsh,  181;  Long  v.  Carter,  3  Ind.  238; 
Tompkins  v.  Woodyard,  5  W.*Va.  216;  Stahl  v.  Catskill  Bank, 
18  Wend.  477;  Mauldin  v.  Branch  Bank,  2  Ala.  502;  Marsh  v. 
Tompkins,  2  Bradwell,  217;  Davis  v.  Blackwell,  6  Brad  well,  32; 
McNair  v.  Piatt,  46  111.  211;  Brewster  v.  Mott,  4  Scam.  378; 
Milliard  v.  Walker,  11  111.  644;  Story  on  Part.  §  127;  Parsons 
on  Part.  216;  Parsons  on  Bills,  140. 

The  name  of  tlie  firm  appearing  as  guarantors  merely,  is 
notice  to  the  payee  thati  it  was  given  out  of  the  course  of  the 
partnership  business:  Foot  v.  Sabin,  19  Johns.  156;  Bank  of 
Rochester  v.  Bowen,  7  Wend.  159;  Rollins  v.  Stevens,  31  Me. 
454;  Sweetzer  v.  French,  2  Cush.  314;  Hamill  v.  Perris,  2 
Penn.  177;  Duncan  v.  Lowndes,  3  Camp.  478;  Marsh  v. 
Tompkins,  2  Bradwell,  217;  Davis  v.  Blackwell,  5  Bradwell,  32. 

An  instruction  not  based  on.  the  evidence  is  erroneous: 
Bradley  v.  Parks,  83  UK  169;  Howe  Sew.  M.  Co.  v.  Layman, 
88  111. '39;  Badger  v.  Batavia  Mfg.  Co.  70  111.  302;  Nichols 
V.  Bradsly,  78  111.  44. 

Dissolution  of  a  partnership  operates  as  a  revocation  of 
i^Qthority  to  make  new  contracts,  and  the  giving  of  a  note  is 
the  making  of  a  new  contract:  Colly er  on  Part  §  541 ;  3 
Kent's  Com.  70;  Hamilton  v.  Seaman,  1  Ind.  185;  Palmer 
^-  Dodge,  4  Oiiio  St  21;  Wilson  v.  Forden,  20  Ohio  St  89; 
Haddock  v.  Crockeron,  32  Tex.  276;  Curry  v.  White,  61  Cal. 
^3<);  Brown  v.  Broach,  52  Miss.  536;  Smith  v.  Sheldon,  85 
Mich.  42;  1  Daniell's  Neg.  Inst.  280. 
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A  partner  cannot  sign  the  firm  name  to  a  negotiable  paper 
after  dissolution  of  the  firm,  even  in  settlement  of  prior  debts: 
Perrin  v.  Keene,  19  Me.  355;  Nat.  Bank  v.  Whartort,  1  Hill, 
572;  Parker  v.  Cousins,  2  Gratt.  373;  Haddock  v.  Crockeron, 
32  Tex.  276;  Palmer  v.  Dodge,  4  Ohio  St.  21. 

Mr.  Wm.  Don  Maus  and  Messrs  Coopeh  &  Tennery,  for 
appellees;  that  evidence  that  a  firm  was  in  the  habit  of  en- 
dorsing for  another  is  sufficient  evidence  of  authority  from  all 
the  members  of  the  firm,  cited  Duncan  v.  Lowndes,  3  Camp. 
478;  Gansevoort  v.  Williams,  14  Wend.  133;  Gans  v.  Samuel, 
14  Ohio,  592;  Darling  v.  March,  22  Me.  184. 

Laoey,  J.  This  was  an  action  in  assumpsit  by  appellees 
against  appellant,  declaring  against  him  and  Simon  J.  Kiiduff 
as  partners,  on  an  alleged  guarantee  of  a  promissory  note,  for 
the  sum  of  six  thousand  dollars,  dated  May  30th,  1879,  paya- 
ble to  appellees,  due  six  months  after  date,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum,  and  executed  by  Neil  & 
McGrew  as  principals.  There  was  trial  by  jury,  and  verdict 
and  judgment  for  appdlees  for  $6,675.  There  were  appropri- 
ate pleas  under  oath  by  appellant,  denj-ing  the  execution  of 
the  guarantee  sued  on,  and  his  joint  liability  with  Simon  J. 
Kildufi:  The  guarantee  was  signed  in  the  firm  name  of 
"Spurek  &  Co."  by  and  in  the  handwriting  of  Kildntf,  and 
was  endorsed  on  the  back  of  the  note. 

It  abundantly  appears  from  the  evidence,  and  is  not  contro- 
verted, that  the  consideration  of  the  note  was  the  surrender  of 
a  note  of  similar  tenor  and  amount,  dated  about  six  months 
earlier  than  this  one,  payable  to  one  J.  E.  Leonard,  father  of 
F.  E.  Leonard,  appellee;  that  this  was  in  fact  a  renewal  note. 
It  likewise  appears  that  none  of  the  considerations  of  the 
note  in  question  or  the  former  one,  passed  to  appellant  or  to 
the  firm  ef  Spurck  &  Co.,  but  who'ly  passed  to  Neil  &  Mc- 
Grew, and  that  the  purported  guarantee  was  wJioUy  for  the 
accommodalHOo  of  the  latter.  The  evidence  we  think  abund- 
antly shows  that  at  the  time  the  note  in  suit  was  signed,  the 
appellant  knew  nothing  whatever  of  the  signing  of  the  guar- 


Second  District — May  Term,  1881.        177 


Spurck  Y.  Leonard. 


antee  by  liis  partner  Kilduff,  and  gave  no  authority  for  suclii 
act,  nor  has  he  ratified  the  same  since. 

It  appears  from  the  evidence  tliat  appellant  and  Kilduff 
were  associatied  together  nnder  the  firm  name  of  Spurck  &  Co., 
for  the  purpose  of  carrying  on  the  business  of  distilling  spir- 
its in  the  city  of    Peoria.     Tliat   they  commenced  such  busi- 
ness in  the  fall  of  1875,  and  continued  till  the  last  part  of  May,, 
in  the  year.A.  D.  1877,  when  they  shut  down  and  transacted 
no  business  after    that.     The   evidence    further   shows   that^ 
Keil  and  McGrew,  the  makers  of  the  note,  were  a  firm  com- 
posed of  Thomas  Neil  and  Thomas  J.  McQrew,  and  during 
the  existence  of  the  firm  of  Spurck  &  Co.,  and  while  the  lat- 
ter were  carrying  on  the  distilling  business,  were  largely  en- 
gaged in  the  live  stock  business,  and  feeding  cattle  in  the  City 
of  Peoria,  and  fed   cattle  at  the  distillery  of  Spurck  &  Co.. 
for  several   years,  and   until  the  latter  quit  business,  in  the- 
epring  of  1877,  Neil  was  the  managing,  active  man  of  the- 
firm  of  Neil  and  McGrew.     At  the  date  of  the  note  in  ques- 
tion, Kilduff  was  a  member  of  the  firm  of  Neil,  McGrew,  & 
Co.,  carrying  on  the  live  stock  business  in  Peoria.     This  lat- 
ter firm  was  the  successors  of  Neil  &  McGrew.     Another  fact 
in  the  case  is  that  Neil,  McGrew  &  Co.  failed  in  December^ 
1879,  and  Neil  absconded  and  left  the  State. 

Under  these  circumstances,  so  far  as  stated,  can  appellant  be- 
held liable  on  this  guarantee  ? 

We  think  not,  for  the  following  reasons :  The  firm  of  Spurck 
&  Co.,  tliough  not  formally  dissolved  by  agreement  of  the- 
partners,  was  really  and  in  law  dissolved  in  May,  1877,  at  the 
time  the  distillery  shut  down  and  the  firm  quit  business.  For 
the  rule  of  law  is  that  "The  partnership  in  any  business  shall 
Ciasewhen  there  is  an  end  put  to  the  business  itself."  The 
business  of  the  firm  of  Spurck  &  Co.  had  ended  long  before 
the  supposed  signing  of  this  note  by  Kilduff  in  the  name  of 
the  firm  as  guarantors.  And  the  law  is  well  settled  that  after 
dissolution  of  a  firm  the  authority  for  making  new  contracts  is 
completely  revoked.  "The  giving  of  a  promissory  note,  or 
the  acceptance  of  a  bill  of  cxclmnge  or  draft  is  the  making  of 
a  new  crintract,  although  it  may  be  for  a  prior  debt :  a  partner 
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after  dissolution  cannot  thus  bind  the  firm."  For  a  full  state- 
ment of  the  law  on  both  the  above  points,  we  cite  Bank  of 
Montreal  v.  Page,  38  111.  109,  and  cases  there  cited.  Had 
there  been  any  authority,  either  express  or  implied,  prior  to 
the  dissolution  of  the  partnership,  on  the  part  of  appellant 
to  Kilduff  to  sign  the  name  of  the  firm  to  a  guarantee  of  the 
nature  of  the  one  sued  on,  it  was  wholly  revoked  by  the  disso- 
lution. 

It  is  conceded  by  counsel  for  appellee  to  be  the  law  that  one 
partner,  by  virtue  of  the  partnership,  has  no  le<ral  right  to  sign 
the  name  of  the  firm  as  surety  or  guarantor  for  a  third  party 
to  any  note  or  bill,  and  if  he  does  so  the  act  as  to  the  member 
not  consenting,  will  be  a  nullity.  It  is  also  conceded  to  be  the 
law,  and  it  cannot  be  controverted,  that  the  fact  tlmt  one  mem- 
ber signs  the  name  of  the  firm  as  guarantor  to  a  promissory 
note  is  notice  to  the  payee  of  such  note  that  he  is  i*igning  such 
name  outside  of  the  scope  of  the  partnership  business,  and 
that  it  will  not  bind  the  firm  unless  some  other  authority  is 
shown  than  the  mere  fact  of  partnership;  and  the  payee  know- 
ing the  fact  takes  the  burthen  of  proof  on  himself  to  show 
some  other  and  suflicient  authority  or  subsequent  ratification 
by  the  partner  not  signing,  if  he  seeks  to  hold  such  partner 
bound  as  guarantor.  The  presumption  is  that  the  partner  not 
signing  it  is  not  bound.     McNair  v.  Piatt,  46  111.  213. 

It  is  held  in  the  case  last  cited,  that  "  beyond  the  scope 
of  the  partnership  business,  authority  to  act  must  be  shown, 
precisely  as  if  any  other  person  had  performed  the  act,  or  the 
firm  will  not  be  bound."  But  it  is  claimed  on  the  part  of 
counsel  for  appellees,  that  they  have  shown  a  right  of  recov- 
ery,  by  showing  (1)  that  Kildnfi^,  by  the  usages  of  the  firm, 
had  general  authority  to  sign  the  name  of  the  firm  of  Spurck 
&  Co.  to  any  guarantee  of  the  notes  of  Neil  &  McGrew,  that 
the  appellees  have  proven  facts  from  which  the  jury  might 
rightftilly  find  the  existence  of  such  general  authority.  (2) 
That  the  note  in  question  "  was  the  last  in  a  series  (all  signed 
and  indorsed  in  the  same  way)  of  a  note  of  Neil  &  McGrew, 
in  the  same  amount  to  J.  E.  Leonard,  in  his  life  time,'dated 
May  1, 1877,  guaranteed  by  Spurck  &  Co.,  on  which  a  loan  of 
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$6000  was  obtained  by  Neil  &  IfcGrew,  from  Leonard,  tlie 
accrued  interest  being  paid  at  each  renewal,  but  no  part  of  the 
principal;"  *  tliat  the  original  indorsement  was  given,  not 
only  before  the  formation  of  the  partnership  of  Neil,  McGrew 
&  Co.,  but  before  the  business  of  Spurck  &  Co.  was  closed.  (3) 
That  if  the  original  signing  of  the  guarantee  was  valid,  whicli 
they  contend  is  proven,  and  authority  of  Spurck  shown,  "  the 
legal  inference  would  be  that  the  authority  continued  to  sign 
renewal  guarantees  from  time  to  time,  till  the  debt  was  paid 
or  the  authority  was  revoked  by  Spnrck.  While  the  evidence 
is  not  satisfactory  that  Spurck  acquiesced  in  the  signing  of 
guarantees  of  his  firm,  to  the  paper  of  Neil  &  McGrew,  to  such 
a  general  extent  without  Kildnff  first  obtaining  special  author- 
ity as  to  give  the  latter  the  right  to  sign  the  name  of  the  firm 
generally,  and  without  first  obtaining  special  leave  from  him 
so  to  do,  and  while  the  evidence  is  alike  of  an  unsatisfactorv 
character,  to  show  that  the  note  and  guarantee  in  suit  were 
renewed  from  time  to  time,  and  given  in  lieu  of  similar  notes, 
since  May,  1877,  the  last  one  being  given  to  appellees,  who  are 
the  legal  representatives  of  J.  E.  Leonard,  deceased,  and  whilst  it 
might  be  admitted  that  the  evidence  was  sniBcient  to  sustain 
the  finding  of  the  jury  on  these  points,  we  do  not  think  it  at 
all  follows  from  the  establishment  of  those  propositions,  and 
the  fact  that  the  first  guarantee  might  be  held  valid,  that  the 
authority  would  continue  to  Kilduff,  to  execute  subsequent 
renewal  guarantees,  including  the  one  in  question,  as  is  con- 
tended for  by  appellee's  counsel. 

In  view  of  the  rules  of  law  above  quoted,  it  will  be  seen  that 
all  authority  or  pretended  authority  by  Spurck  to  Kildufi^  to 
execute  guarantees  on  Neil  &  McGrew's  note  ceased  after  May, 
1877,  if  any  existed  before  that  time.  The  latter  was  the  date 
of  the  quitting  of  business  of  Spurck  &  Co.,  and  in  conse- 
quence the  dissolution  of  the  partnership.  The  evidence  shows 
that  after  that  date  no  authority  whatever  was  given  by  Spurck 
to  Kilduff  to  sign  any  paper  in  the  name  of  the  late  firm — in 
fact  the  former  never  knew  till  after  the  failure  of  Neil,  Mc- 
Grew &  Co.  in  1879,  that  the  guarantee  in  question  had  been 
signed,  and  then  he  refused  to  ratify  it,  and  no  other  signing 
of  the  firm  name  is  known  to  I}ave  been  done. 


180  Appellate  Courts  op  Illinois. 

Spurck  V.  Leonard. 

Were  the  facts  admitted  that  the  first  note  was  valid  for  the 
reasons  contended  for,  and  that  regular  renewals  took  place  np 
to  the  execution  of  the  note  and  guarantee  in  question,  it  is 
apparent  that  there  was  no  legal  authority  remaining  in  Kil- 
du£f  to  execute  the  guarantee  in  May,  1879,  two  years  after  the 
dissolution  of  the  firm  of  Spurck  &  Co.,  unless  it  can  be  suc- 
cessfully claimed  that  J.  K  Leonard,  deceased,  had  no  notice  at 
the  times  of  the  several  renewals,  if  there  were  any,  and  that 
appellees  had  no  notice  ^of  the  dissolution  of  the  firm  of 
Spurck  &  Co.  at  the  time  of  the  execution  of  the  claimed  guar- 
antee in  question;  and  unless  it  can  be  successfully  maintained 
that  such  notice  under  the  facts  of  the  case  was  material  and 
necessary  to  be  given  before  authority  to  Kilduff  to  renew,  if 
he  had  any,  would  cease. 

It  is  a  rule  of  law  that  where  a  firm  is  in  the  habit  of  deal- 
ing with  a  party  in  one  course  of  business  of  the  firm  and  a 
dissolution  takes  place,  notice  to  such  party  of  the  dissolution 
is  necessary  in  order  to  release  the  firm  from  liability  where 
other  credit  is  obtained  in  the  regular  course  of  business  of 
the  firm  after  dissolution,  and  as  to  all  other  parties,  notice  in 
the  newspapers  is  sufficient;  but  where  the  transaction  is  not 
in  the  regular  course  of  business,  no  notice  is  necessary. 
Hick  V.  Eussell,  72  111.  230,  and  cases  therein  quoted.  Whit- 
more  V.  Lombard,  3  Pickering,  177. 

In  the  case  cited,  Bussell  Bros.,  before  dissolution,  were  in- 
debted to  L.  H.  Sargent  &  Co.,  and  gave  their  note  for  the 
amount  of  the  indebtedness;  to  secure  the  note,  £.  S.  Russell 
gave  a  deed  of  trust  on  his  (Russell's)  real  estate.  Three 
years  after  the  dissolution  of  the  firm  of  Eussell  Bros.,  and 
also  Sargent  and  and  Co.,  Briggs,  a  member  of  the  late  firm 
of  Sargent  &  Co.,  claiming  one  of  the  members  of  his  firm 
owed  him,  procured  E.  S.  Russell  to  execute  two  notes  in  name 
of  the  firm  of  Russell  Bros.,  sued  on  in  that  case  to  him, 
Beggs,  individually,  and  not  to  the  firm  of  Sargent  &  Co. 
The  notes  were  executed  in  payment  of  the  Russell  notes  in 
the  hands  of  L.  H.  Sargent  &  Co.,  and  Beggs  executed  a  re- 
lease of  the  notes.  The  notes  were  indorsed  to  Hicks  before 
due,  and  suit  brought  on  them.     Beggs'  partner,  Sargent,  re- 
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fused  to  ratify  the  action  of  Beggs.  Charley  R  Enssell,  one 
of  the  partners,  made  defense,  denying  his  joint  liability,  and 
also  the  existence  of  the  firm  of  Eussell  Bros,  at  the  time  of 
the  execution  of  the  notes.  The  question  in  that  case,  was 
Botice  necessary  to  Beggs  of  the  dissolution  of  the  firm  of 
Rnssell  Bros.,  the  former  being  accustomed  to  deal  with  the 
partnership? 

The  court  held  in  substance  that  these  new  notes  were  not 
given  in  the  regular  course  of  business,  and  that  no  new  debt 
was  created,  and  no  new  credit  given  to  the  firm  of  Bussell  & 
C!o.,  and  that  there  need  not  be  given  notice  of  dissolution. 
The  case  cited  as  being  analogous  of  Whitman  v.  Lombard,  8 
Pick.  177,  there  was  a  promissory  note  signed  by  Boyce  & 
Luther,  not  yet  due.  Boyce  absconding,  Luther  went  to  the 
promisee  and  told  him  that  Boyce  &  Luther  were  in  difficulty, 
and  reserved  the  note  in  the  name  of  Boyce  &  Luther,  mak- 
ing it  payable  on  demand.  The  court  held  that  the  abscond- 
ing of  Boyce  dissolved  the  partnership,  and  that  the  transac- 
tion was  one  intended  to  give  the  creditor  an  opportunity  of 
favoring  himself,  which  was  not  according  to  the  ordinary 
course  of  trade;  hence  no  notice  of  dissolution  was  necessary. 

So  in  the  case  at  bar,  if  the  first  guarantee  were  signed  in 
May,  1877,  and  regularly  renewed  eveiy  six  months  till  May, 
1879,  as  is  claimed,  it  was  not  for  the  benefit  of  Spurck  &  Co. 
It  was  for  the  special  benefit  of  Neal  &  McGrew,  who  desired 
extension  of  time,  and  of  Leonard,  who  wanted  to  receive  his 
semi-annual  ten  per  cent  interest.  It  was  to  the  disadvantage 
of  Spurck  &  Co.,  for  the  longer  the  time  were  extended  the 
more  danger  of  the  failure  of  Neil  &  McGrew.  The  signing 
of  the  guarantee  in  the  first  place  under  the  rules  of  law,  was 
known  to  Leonard  to  be  outside  the  ordinary  course  of  trade 
of  the  guarantors,  and  Kilduff 's  authority,  if  he  had  any,  to 
depend  npon  license  granted  by  Spurck  outside  of  such  course 
of  trade.  The  obligation  of  Spurck  &  Co.  in  such  case  has 
more  the  nature  of  a  joint  liability  than  one  of  partnership; 
it  depending  upon  special  authority  not  arising  ^rom  partner- 
ship, renewals  of  the  guarantee  from  time  to  time  could  not 
become  a  partnership  transaction;  their  validity  must  depend 
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upon  the  existence  of  other  authority;  nor  could  such  author- 
ity be  interred  from  the  fact  that  the  first  existed  any  more 
than  in  case  of  the  right  of  one  joint  obligor  to  renew  his  own 
«nd  his  co-obligor's  liability  without  the  latter's  consent 

"The  authority  to  sign  a  contract  not  in  course  of  trade,  by 
one  partner  in  order  to  bind  the  firm,  must  be  as  ample  as 
though  another  person  had  performed  the  act"  McNair  v. 
Piatt,  above  quoted. 

The  signing  of  the  guarantee  in  suit  is  like  the  CAse  of 
Hicks  V.  Russell,  a  transaction  beyond  the  scope  of  the  gen- 
eral course  of  business  of  the  firm.  It  being  a  transaction 
not  having  for  its  authority  the  general  firm  powers,  it  follows 
that  no  notice  of  the  dissolution  of  the  firm  necessary  to  Leon- 
ard to  put  him  on  his  guard  as  to  the  power  of  KildufF  to 
sign  the  firm  name.  By  the  closing  up  the  firm  business  of 
Spurck  &  Co.  and  its  consequent  dissolution,  the  right  of 
either  one  of  the  old  members  to  execute  new  obligations 
ceased.  Under  the  circumstances  of  this  case,  no  actual  no- 
tice of  such  dissolution  to  Leonard  or  appellees  was  necessary. 
Leonard  lived  in  Pekin,  about  ten  miles  from  Peoria,  and  any 
time  within  the  two  years  during  which  this  obligation  claimed 
to  have  been  renewed,  the  slightest  inquiry  would  have  dis- 
closed the  fact  that  the  firm  of  Spurck  &  Co.  had  ceased  to  do 
business  and  was  dissolved.  If  any  constructive  notice  were 
necessary  to  Leonard  of  the  ceasing  of  KilduflF's  powers,  if  he 
had  any,  we  think  that  under  the  circumstances  notice  should 
be  implied.  The  signing  of  the  guarantee  was  made  under 
color  of  the  partnership,  and  notice  of  its  dissolution,  which 
appellee  must  be  held  to,  is  sufficient  notice  that  the  guaran- 
tee was  signed  without  authority. 

The  case  of  Hicks  v.  Bussell  holds,  when  the  signing  of  the 
firm  name  by  one  partner  in  any  transaction  after  the  partner- 
ship is  dissolved,  is  done  outside  the  ordinary  course  of  the 
firm  business,  notice  of  the  dissolution  is  not  necessary  to  the 
obligee,  and  the  contract  will  be  void. 

We  think  this  case  comes  fairly  within  the  reason  of  the 
rule  announced  in  that  opinion. 

We  do  not  think  the  cases  of  Duncan  v.  Lowndes  &  Bate- 
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man, 3  C^mp.  478;  Gansevort  v.  Williams,  14  AVendell  133-9; 

Gang  V.  Samuel,  14  Ohio,  592,  and  Darlinp;  v.  March,  22  Me. 

184,  are  at   variance   with   the   principles  here    announced. 

Those  cases,  appear  to  hold  that  under  certain  circumstances 

the  custom  of  the  firm  may  be  shown  to  establish  an  implied 

power  of  one  member  to  execute  contracts  in  the  name  of  the 

lirui  outside  the  scope  of  its  business.     Without  discussing 

those  cases  it  will  be  seen  by  reference  to  them,  that  when  the 

various  contracts  under  discussion  were  signed  the  firms  were 

not  dissglved.     In  the  case  at  bar,  when  this  guarantee  was 

executed  tlie  firm  had  been  dissolved  about  two  years.     Kil- 

dufF,  not  having  had  the  power  to  sign  the  name  of  Spurck  &  Co. 

to  the  guarantee  in   question,  the  judgment  is  reversed,  and 

the  cause  remanded. 

Beversed  and  remanded.. 


-I 


Jacob  Greenhood 
Jermax  S.  Keator, 


0      188 
107        88 


Pkinctpal  and  agent — Payment  to  agent. — Where  an  agent  is  em- 
ployed merely  to  solicit  orders,  the  orders  being  sent  to  the  office  of  the  prin- 
c'pal  subject  to  the  approval  of  the  latter,  this  fact  alone  sufficiently  shows 
that  the  agent  had  no  power  to  make  collections,  and  a  payment  to  him  is  no 
defense  to  an  action  by  the  principal  to  recover  the  amount  of  the  sale  from 
the  vendee. 

Appeal  from  the  Circuit  Court  of  Eock  Island  county;  the 
lion.  A.  A.  Smith,  Judge,  presiding.  Opinion  filed  October 
11.  1881. 

Messrs.  Lewis  &  Lewis,  for  appellant;  that  an  agent  em- 
ployed to  solicit  orders  has  no  implied  authority  to  collect  pay- 
ment, cited  Story  on  Agency,  §  98  ;  Ewell's  Evans  on 
Agency,  119  ;  Paley  on  Agency,  274  ;  1  Pothier  on  Obliga- 
tions, 395;  Abrahams  v.  Weiller,  87  111.  179;  Tew  v.  Labiche, 
4  La.  An.  526  ;  Higgins  v.  Moore,  34  K  Y.  417  ;  Seiple  v. 
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Irwin,  30  Pa.  St.  513  ;  Law  v.  Stokes,  32  N.  J.  Law,  249  ; 
Mynn  v.  Joliff,  1  M.  and  Kob.  326  ;  Baring  v.  Corrie,  1  Bam. 
Aid.  138  ;  Clark  v.  Smith,  88  111.  298  ;  Butler  v.  Dorman, 
68  Mo.  298. 

Statements  of  an  a^^ent  to  be  received  against  the  principal, 
must  be  concerning  the  subject  matter,  and  made  at  the  very 
time  of  the  contract:  Story  on  Agency,  §  134;  1  Greenl'f 's  Ev. 
§  113  ;  Am.  Fur  Co.  v.  U.  S.  2  Pet.  358  ;  Roberts  v.  Burk,  12 
Am.  Decisions,  325. 

An  agent's  statements  as  to  the  extent  of  his  autlwrity  are 
not  admissible  as  evidence  against  his  principal  :  Story  on 
Agency,  §  136;  Starkie  on  Ev.  42  ;  Whiteside  v.  Margarel,  51 
111.  507;  Thallheimer  v.  Brinkerhoff,  4  Wend.  394;  Brigham  v 
Peters,  1  Gray,  139. 

Merely  local.usage  cannot  be  shown  to  vary  an  established 
rule  of  law:  Wilson  v.  Bauman,  80  111.  493  ;  Eairer  v.  Atlas 
Ins.  Co.  14  Pick.  141;  Warren  v.  Franklin  Ins.  Co.  104  Mass. 
518;  Horner  v.  Dorr,  10  Mass.  26;  Barnard  v.  Kellogg,  10 
Wall.  383;  Higgins  v.  Moore,  34  N.  Y.  417. 

Messrs.  Sweeney,  Jackson  &  Walker,  for  appellee;  cited 
Murphy  v.  Ottenheimer,  84  111.42;  Harris  v.  Simmerman,  81 
111.  413. 

Lacey,  J.  This  was  a  suit  by  appellant  against  appellee, 
brought  for  the  purpose  of  recovering  sixty  dollars,  the  price 
of  a  safe,  sold  by  the  former  to  the  latter. 

Appellant  was  a  safe-dealer  in  the  city  of  Chicago,  and  the 
appellee  was  about  starting  a  hotel  in  the  city  of  Moline,  111. 

It  appears  from  the  evidence,  and  it  is  not  disputed,  that  on 
the  12th  day  of  Nov.  1879,  the  appellant  employed  one  George 
W.  Berkley  as  an  agent  or  broker  to  travel  over  the  country 
and  take  orders,  and  sell  his  safe  subject  to  the  approval  of  ap- 
pellant. When  the  order  was  sent  in,  blank  orders  and  draw- 
ings and  other  papers  were  placed  in  the  hands  of  Berkley. 
The  order  contained  a  clause  that  the  order  was  subject  to  the 
approval  of  the  appellant.  The  authority  of  Berkley  was  ex- 
pressly limited  to  making  sales  of  safes;  he  was  only  to  obtain  or- 
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ders  to  be  sent  to  appellant  subject  to  his  acceptance,  and  to  be 
filled  by  him.  Berkley  was  not  anthorized  to  make  collections; 
the  plaintiff  was  to  make  his  own  collections.  In  pursuance 
of  this  arrangement  Berkley  started  out  on  his  employment, 
and  on  or  about  the  15th  Nov.,  1879,  made  sale  of  one  of  the 
safes  to  appellee  for  $60,  subject  to  the  approval  of  the  appel- 
lant, the  appellee  signing  an  order  for  the  safe,  directed  to  the 
appellant  at  Chicago,  in  which  it  was  expressly  provided  that 
the  order  was  subject  to  the  appellant's  approval,  and  the  order 
was  sent  to  him  in  due  course  of  mail.  When  the  order  reached 
appellant  at  Chicago,  it  was  approved,  and  the  safe  duly 
shipped  to  appellee  and  received  by  him.  On  the  date  of  the 
shipment,  Nov.  17,  A.  D.  1879,  a  letter  was  sent  accompany- 
ing it  asking  for  a  remittance  for  the  amount.  On  the  25th 
of  the  same  month  the  appellee  sent  a  letter  to  appellant,  an- 
swering that  the  payment  for  the  safe  was  to  be  in  thirty  days, 
which  he  considered  cash. 

On  the  26th  of  the  same  month  the  appellant  answered  that 
the  order  should  have  stated  that  it  was  to  be  30  days,  but  ac- 
cording to  appellee's  demand,  asked  him  to  remit  to  them  in 
thirty  days  after  the  date  of  the  receipt  of  the  safe.  The 
thirty  days  having  expired,  the  appellants  drew  a  sight  draft 
on  appellee  and.  sent  it  forward  for  collection,  to  which  the 
appellee  replied  that  he  had  paid  for  the  safe  on  the  13th  of 
December  of  the  same  year,,  to  G.  W.  Berkley,  the  appellant's 
agent,  from  whom  he  had  purchased  the  safe.  The  appellee 
finally  refused  any  other  payment,  and  this  suit  was  brought 
to  recover  the  purchase  price  of  the  safe.  At  the  time  of 
the  payment  to  Berkley  he  had  been  out  of  appellant's  em- 
ployment about  two  weeks.  The  only  question  is,  had  Berk- 
ley the  power  to  collect  the  money?  If  he  ha^,  then  the 
judgment  is  correct;  if  he  had  not,  then  the  plaintiff  should 
recover. 

We  think,  under  the  circumstances,  Berkley  had  no  power 
to  collect  the  money  from  appellee,  and  that  payment  to  Berk- 
ley by  appellee  did  not  discharge  the  debt  due  appellant. 

It  is  claimed  by  appellee  that  appellant  permitted  Berkley 
to  hold  himself  out  to  appellant  as  having  the  power^to  col- 
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lect  as  well  as  to  solicit  orders.  We  discover  nothins:  of  the 
kind  in  the  testimony.  The  orders  themselves  furnished  to 
appellee,  and  the  one  signed  and  sent  to  appellant,  showed  in 
themselves  the  true  character  of  Berkley's  agency.  They 
showed  that  appellant  kept  the  power  to  make  the  sale  in  his 
own  hands;  that  the  only  power  Berkley  had  was  to  take  a 
proposition,  or  make  a  conditional  sale.  Appellee  could  see 
that  he  should  not  pay  to  Berkley,  because  the  sale  might  not 
be  approved.  But  had  the  sale  been  absolute  and  the  goods  to 
be  shipped  by  appellant,  there  w^uld  be  no  power  implied  in 
Berkley  to  collect.  No  matter  what  Berkely  might  have 
stated,  as  to  his  power  to  collect,  at  the  time  he  received  the 
money,  the  appellant  was  not  responsible  for  that.  There  had 
been  no  previous  course  of  dealing  sanctioned  by  appellant  to 
in  any  way  lead  appellee  to  think  that  Berkley  had  the  power 
to  collect  as  well  as  solicit  orders. 

The  power  to  "  solicit "  and  take  contracts  does  not  carry 
with  it  the  power  to  collect.  No  prudent  man  could  reason- 
ably infer  from  the  facts  disclosed  in  evidence,  that  Berkley 
had  the  power  to  collect  the  price  of  the  safe.  The  rule  here 
recognized  is  well  laid  down  in  the  following  cases.  Abrahams 
V.  Weiller,  87  111.  179;  Clark  v.  Smith,  88  III.   298. 

The  judgment  is  tjierefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


T.  Cumins  &  Co. 

V. 

John  A.  Leighton, 


1.  Evidence — Statement  op  party  m  hts  own  interest. — The  con- 
troversy was  as  to  payment  of  certain  notes,  which  payment  was  denied  by 
appellants.  Appellee  testified  that  he  paid  the  notes  to  one  C,  and  on  re- 
ceiving them  went  to  the  stove  and  threw  them  in,  saying  they  would  not 
bother  him  any  more,  and  telling  the  bystanders  they  were  the  Deere  and 
Grand  Detour  notes.  The  same  remarks  of  appellee  were  testified  to  by  the 
bystanders.  These  statements  were  made  after  C.  had  left:  Held,  the  tes- 
timony as  to  what  appellee  said  was  inadmissible.    It  was  but  hearsay. 
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2.  Instructions  will  not  always  curb  error. — Where  the  evidence 
is  well  calculated  to  make  astrongf  impression  upon  the  jury  ^  its  improper  ad- 
mission is  not  cured  by  an  instruction  to  the  jury  to  disregard  it. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
A.  A.  Smith,  Judge,  presiding.  Opinion  filed  October  11, 
1881. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  appellants; 
that  the  evidence  was  not  a  part  of  the  res  gestoB^  and  was  ini' 
properly  admitted,  cited  Drew  v.  Beall,  62  111.  164;  Battles  v. 
Bachelder,  39  Me.  19;  Windett  v.  Taylor,  28  111.  239;  Small  v. 
Gillman,  48  Me.  506;  Moore  v.  Meacham,  6  Seld.  210;  Kings- 
ley  V.  Slack,  6  Cush.  686;  Cushing  v.  Willard,  11  Gray,  249; 
Wilson  V.  Hillyer,  1  N.  Y.  63  ;  Luby  v.  H.  R.  R  R.  Co.  17 
"N".  Y.  133;  Com'th  v.  Ilarwod,  4  Gray,  41;  Noyes  v.  Ward, 
19  Conn.  250;  Comins  v.  Comins,  23  Conn.  413;  Oelrichs  v. 
Artz,  21  Mo.  524;  Keykendall  v.  Green,  3  Coldw.  463;  How- 
ard V.  Upton,  16  N.  Y.  434;  Cleveland  R  R  Co.  v.  Mara,  26 
Ohio,  185;  Gray  v.  Morey,  57  111.  221. 

Error  in  admitting  the  evidence  was  not  cured  by  an  in- 
struction to  the  jnry  to  disregard  it:  Marshall  v.  Morrisey,  6 
Brad  well,  542;  Howe  Sewing  M.  Co.  v.  Rosine,  87  111.  106. 

Messrs.  Sanford  &  Carnky,  for  appellee;  cited  1  Green I'f's 
Ev.  §  108;  Lund  v.  Inhabitants,  etc.,  9  Cnsh.  36;  Beaver  v. 
Taylor,  1  Wall.  637  ;  Richerson  v.  Sternburg,  65  111.  272  ; 
McFarland  v.  Lewis,  2  Scam.  345. 

Substantial  justice  having  been  done,  the  judgment  should 
not  be  reversed:  Burling  v.  111.  C.  R.  R.  Co.  85  111.  18;  Ila- 
zen  V.  Pierson,  83  111.  241;  Thompson  v.  McLaughlin,  66  111. 
407. 

Lacey,  J.  This  was  a  suit  originally  commenced  before  a 
justice  of  the  peace,  and  tried  in  the  circuit  court  on  appeal. 
The  appellants  were  plaintiffs,  and  the  appellee  was  defendant 
in  the  court  below.  The  suit  was  based  on  two  promissory 
notes  given  by  appellee  to  appellants;  the  principal  and  inter- 
est amounted  at  the  time  of  the  trial  in  the  circuit  court,  to 
the  sum  of  $250.42.  ' 
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1  I.I  - 

On  the  trial  the  execution  of  the  uotes  was  admitted,  and 
it  was  also  admitted  that  appellants  had  sent  the  notes  for 
collection  to  one  J.  N.  Conger,  a  banker.  It  was  the  Oneida 
Exchange  Bank  of  which  Clarence  Conger  was  clerk  or  assist- 
ant cashier  daring  the  time  of  the  alleged  paj^ment.  The  ap- 
pellee claimed  that  he  paid  the  notes  to  Clarence  Conger  at 
his  (Leighton's)  store  in  Oneida,  between  ten  and  eleven 
o'clock,  Oct.  4,  1873.  This  alleged  payment  was  the  only 
question  in  issue. 

The  evidence  in  the  case  on  the  question  of  payment  was 
very  conflicting,  and  apparently  pretty  evenly  balanced. 

Appellee  testified  that  Clarence  Conger  brought  the  notes 
into  his  store  about  ten  or  eleven  o'clock,  on  Oct.  4, 1873,  and 
that  he  paid  both  of  them  to  him. 

This  was  entirely  denied  by  the  evidence  of  Clarence  Con- 
ger, supported  by  evidence  tending  to  show  that  he  was  in 
Chicago,  or  on  his  way  there  at  that  time. 

Appellee  further  testified  that  after  he  had  paid  the  notes, 
he  went  to  the  store,  asked  Gilbert  Dugan  to  take  his  feet 
down  so  he  could  get  the  stove  door  open,  and  then  said  as  he 
put  the  notes  into  the  stove,  ^^  Those  damned  uotes  wont 
trouble  me  any  more."  "  Dugan  asked  wliat  notes  they  were; 
I  then  told  him  they  were  the  Deere  and  Grand  Detour  plow 
notes.  "  **  I  told  this  while  in  the  act  of  burning  them. " 
Appellee  could  not  say  that  Clarence  was  there  when  he  made 
the  remarks  on  throwing  them  into  the  stove.  " 

One  John  Morrisey  also  testified  that  he  was  in  the  employ 
of  appellee,  and  remembered  Clarence  Conger  coming  into 
the  store  and  Leighton  paying  him  money  about  ten  or  eleven 
o'clock.  *  *  *  It  was  in  the  front  part  of  the  store.  Clar- 
ence gave  him  the  papers.  Leighton  came  back  right  away 
and  threw  them  into  the  stove,  saying  "The  damned  things 
won't  bother  me  any  more,"  and  said  they  were  the  Grand 
Detour  and  John  Deere  plow  notes.  Clarence  had  gone  out 
when  this  conversation  occurred  between  Leighton  and  Dugan. 
Gilbert  Dugan  also  testified  that  he  was  present  on  the  occa- 
sion referred  to,  and  that  Clarence  came  into  Leighton's  store 
next  morning.    Leighton  paid  Clarence  some  money  and  got 


Second  District — May  Term,  1881.         189 


CumliiB  v.  Leighton. 


some  papers,  which  he  put  into  the  stove,  and  said  they  were 
Grand  Detour  and  Deere  notes.  To  the  same  purport  was 
tlie  evidence  of  J.  D.  Cox.  All  this  evidence  as  to  what 
Leighton  said  as  to  what  the  papers  were  that  he  was  putting  ' 
into  the  stove,  and  his  feelings  about  them,  was  admitted 
against  the  objection  of  appellant's  counsel,  and  exception 
duly  taken.  All  this  conversation  took  place  in  the  absence 
of  Clarence  Conger.  We  think  in  this  the  court  erred.  It 
was  not  Te%  gestce.  It  was  simply  the  relation  of  a  past  trans- 
action, and  purported  that  Clarence  Conger  had  just  delivered 
to  him  the  John  Deere  and  Grand  Detour  plow  notes — the 
notes  in  suit.  It  was  an  important  point  to  show  what  the 
papers  were  for  which  money  had  been  given.  Without  this 
evidence  of  the  payment  of  money,  and  taking  up  of  some 
papers,  would  not  have  the  convincing  force  before  a  jury  thai 
it  would  if  the  papers  were  shown  to  be  the  notes  in  suit,  the 
issue  being  the  payment  of  these  notes.  It  certainly  could 
not  be  competent  evidence  to  prove  the  statements  of  appellee, 
to  the  effect  that  the  papers  which  witnesses  had  just  seen 
appellee  get  from  Conger,  were  the  John  Deere  and  Grand 
Detour  notes.  This  was  not  said  at  the  time  the  papers 
passed,  or  in  the  presence  of  Conger.  It  was  simply  the  state- 
ment of  appellee  made  afterwards  in  his  own  interest,  and  was 
simply  hearsay.  It  was  incompetent,  and  should  have  been 
excluded.  Moore  v.  Meacham,  10  N.  Y.  6  Se!d.  210;  Kings- 
ley  V.  Slack,  5  Cush.  Mass.  586;  Cusliing,  admr.  v.  Willard, 
11  Gray  (Mass.),  249;  Kuykendall  v.  Green,  3  Col.Tenn.K. 
463;  Cleveland  R.  R.  Co.  v.  Mara,  26  Ohio,  186;  Lund  v. 
Tyngsborough,  9  Gushing,  36. 

It  is  true  the  court  instructed  the  jury  not  to  consider  this 
evidence,  unless  Conger  was  present.  This,  we  think,  would 
not  cure  the  error,  there  being  no  evidence  that  Clarence  Con- 
ger was  present.  The  evidence  was  well  calculated  to  make  a 
strong  impression  on  the  minds  of  the  jury,  and  we  cannot 
see  that  no  mischief  was  done.  The  evidence  was  so  nearly 
evenly  balanced,  that  this  evidence  may  have  been  the  turning 
point  in  the  minds  of  the  jury.  Howe  Machine  Co.  v,  Rosiue, 
87  III.  105. 
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In  certain  cases  the  court  say  that  "if  the  jury  are  after- 
wards properly  instructed,  it  may  be  the  judgment  need  not 
J[)e  reversed"  on  the  account  of  admission  of  improper  evi- 
dence. But  the  judgment  cannot  properly  be  allowed  to 
stand,  "  unless  the  case  is  such  that  it  clearly  appears  that  no 
injustice  or  wrong  has  been  done  to  the  party  complaining  of 
the  error."  In  this  case  we  do  not  think  the  error  is  cured  by 
the  instructions. 

The  judgment  is  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 


Jacob  Hime 

V. 

David  Klasey  et  al. 

1.  Practice — New  objection  on  re-heartno. — Upon  an  application 
for  a  re-hearingf,  new  points  or  objections  made  for  the  first  time  on  the  pe- 
tition for  re-hearing,  will  not  be  considered. 

2.  Delay  in  delivery — Recoupment  op  damages. — Where  there  is  an 
executory  contract  of  purchase,  the  article  bought  to  be  delivered  by  a  time 
certain,  and  there  Is  a  failure  on  the  part  of  th?  vendor  to  make  delivery  ac- 
cording to  the  contract,  the  vendee  is  entitled,  when  sued  fortlie  price  of  the 
article  sold,  to  recoup  any  damages  he  may  have  sustained  by  reason  of  the 
failure  to  make  del  very  as  agreed. 

3.  Dependent  contracts. — Where  the  contract  on  the  part  of  the  seller 
was  to  deliver  a  specified  number  of  staves  in  each  month,  and  on  the  part 
of  the  buyer  to  pay  at  a  specified  rate  per  thousand,  the  first  payment  to  bo 
made  within  thirty  days  after  the  first  load  was  delivered,  the  balance  in 
installments  of  $460  each  succeeding  thirty  days,  it  is  not  such  a  mutual,  de- 
pendent contract,  as  will  make  a  failure  to  pay  any  installment  a  condition 
precedent  to  the  delivery  of  another  lot  of  staves,  and  thereby  give  the  seller 
a  right  to  rescind  the  contract. 

4.  Recoupment.— The  court  is  of  opinion  that  there  was  sufficient  evi- 
dence in  the  record  in  this  case  upon  which  a  finding  in  favor  of  appellant 
upon  the  question  of  recoupment  could  be  based,  and  it  should  have  been  sub- 
mitted to  the  jury. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  tht 
lion.  William  Beown,  Judge,  presiding.     Opinion  upon  peti- 
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tion  for  a  re-hearing,  filed  December  15tli,  1881.  For  original 
opinion  in  this  case  see  ante^  page  166. 

This  was  an  action  npon  the  following  contract: 

"Freepobt,  III.,  March  6,  1879. 

"To   ALL  WHOM  IT   MAY   CONCERN: 

"Know  ye  by  these  presents,  that  David  Klasey,  E.  J^  Ev- 
erett  and  J.  S.  Pomeroy,  of  the  town  of  Cadiz,  County  of 
Green,  State  of  Wisconsin,  of  the  first  part,  do  agree  to  make 
and  deliver  to  Jacob  Ilime,  of  the  City  of  Freeport,  County 
of  Stephenson,  State  of  Illinois,  of  the  second  part,  four  hun- 
dred thousand  bass-wood  staves,  and  headings  to  match  the 
staves,  in  the  following  manner:  Thirty  thousand  to  be  deliv- 
ered each  month  or  more;  the  first  installment  to  be  delivered 
I  in  the  month  of  May,  and  until  the  15th  day  of  June,  and 

thirty  thousand  each  succeeding  month  until  the  whole  amount 
be  delivered,  to  be  paid  for  in  the  following  manner  by  Jacob 
Hime,  at  the  rate  of  fifteen  dollars  per  tliousand;  the  first  pay- 
ment to  be  made  in  thirty  days  after  the  first  load  of  staves 
are  delivered,  and  the  balance  to  be  paid  in  installments  of 
four  hundred  and  fifty  dollars,  each  succeeding  thirty  days; 
said  staves  and  heading  to  be  of  the  following  dimensions: 
Staves  to  be  thirty-four  inches  in  length,  and  to  be  on  an  aver- 
age four  and  a  half  inches  in  width,  and  to  be  cooper  listed, 
and  three-fourths  inch  thick  when  seasoned. 

"Heading  to  be  twenty- two  inches  in  length  and  in  three 
pieces;    the  three  pieces  to  aggregate  twenty-two  inches  in 

width. 

"Jacob  Hime." 

Between  the  20th  of  May,  1879,  and  the  16th  of  September, 
1879,  there  was  delivered  by  appellees,  and  accepted  by  appel- 
lant, 31,311  staves,  for  the  price  of  which  this  suit  was 
brought. 

On  the  part  of  the  defendant  it  was  claimed  that  the  staves 
famished  were  of  inferior  quality,  for  which  a  deduction 
should  be  made  in  the  price;  and  further,  that  the  plaintiffs  had 
not  complied  with  the  contract  on  their  part  by  furnishing  the 
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second  or  any  subsequent  installment  of  the  30,000  agreed  to 
be  furnished,  and  in  consequence  of  such  failure  the  defendant 
was  obliged  to  and  did  go  into  the  market  and  purchase  large 
quantities  of  staves  at  greatly  increased  prices,  the  price  of 
staves  having  advanced  in  the  meantime,  and  defendant  sought 
to  recoup  such  damages  in  this  action. 

It  was  claimed  by  the  plaintiffs,  that  the  defendant  did  not 
pay  for  the  staves  actually  delivered  within  thirty  days  after 
the  first  installment  was  received,  and  that  therefore  they  were 
entitled  to  rescind  the  contract,  and  no  recouplnent  could  be 
allowed. 

It  was  further  claimed  by  the  plaintiffs  that  the  time  for 
the  performance  of  the  contract  by  them  had  been  extended  by 
tlie  plaintiff,  and  upon  this  point  one  of  the  plaintiffs  testified 
that  he  told  the  defendant  that  it  would  be  impossible  for 
them  to  make  the  staves  on  time,  to  which  the  defendant  re- 
plied, that  it  did  not  matter  so  much  if  they  did  not  quite 
come  up  to  time,  if  they  did  the  best  they  could  ;  that  they 
were  new  beginners,  and  he  did  not  expect  they  could  exactly. 

Upon  the  trial  below,  appellant  sought  to  recoup  damages 
for  non-delivery  of  the  staves,  according  to  contract,  and  offered 
evidence  tending  to  show  that  he  had  suffered  damage  by  rea- 
son of  the  delay  of  appellees  in  delivering  the  staves. 

Mr.  TJ.  D.  Mea-Oham,  in  support  of  the  petition  for  a  re- 
hearing, argued  that  the  defendant  should  not  be  allowed  to 
recoup  any  damages  sustained  by  him  in  consequence  of  a 
failure  to  deliver  the  several  installments  of  staves,  on  the 
ground  that  the  conditions  of  the  contract  were  mutual  and 
dependent,  and  payment  as  agreed  was  a  condition  precedent 
to  the  right  to  demand  future  deliveries,  and  cited  2  Smith's 
Lead.  Cas.  50;  2  Parsons  on  Contracts,  523;  Oxendale  v.  Weth- 
crell,  9  B.  &  0.  386;  Eldridge  v.  Kowe,  2  Gilm.  91;  Boynton 
v.  Wicker,  45  111.  137;   Catholic  Bishop  v.  Bauer,  62  111.  188. 

Mr.  J.  A.  Cbain,  opposing  the  petition,  contended  that  plain- 
tiffs did  not  have  the  right  to  rescind  the  contract  upon  a  fail- 
ure  to  make  payment  as  agreed,  and  cited  Carney  v.  Newberry, 
24  111.  203. 
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Where  a  pirty,  by  his  words  or  acts,  has  given  a  particular 
construction  to  a  contract,  the  court  will  impose  upon  hiiu  the 
same  construction  which  he  has  given  it:  Parraalee  v.  Hem- 
bledon,  24  III.  605;  Leavers  v.  Cleary,  75  111.  349. 

Per  Curiam.  A  petition  for  a  re-hearinsj  of  this  case  hns 
been  presented  to  the  court,  in  which  the  point  is  made  that  tlie 
appellant  was  not  entitled  to  recoup  any  damages  sustained  by 
him  in  consequence  of  the  failure  of  the  appellees  to  delivei* 
the  several  installments  of  staves  under  the  contract,  upon  the 
ground  that  the  conditions  of  the  contract  are  mutual  and  de- 
pendent, and  that  the  record  does  not  show  that  the  appellant 
was  ready  and  willing  to  receive  and  pay  for  the  balance  of 
the  staves. 

This  point  is  now  made  for  the  first  time,  and  we  would  be 
justified  in  denying  the  application  for  a  re-hearing  upon 
that  ground  alone,  yet  we  again  examined  the  record  and 
find  therein  sufficient  evidence  npon  which  a  finding  upon  this 
point  in  favor  of  the  appellant  cuuld  be  based,  had  such  issue. 
been  submitted  to  the  jury  for  determination. 

Upon  the  trial  below,  Ilime  was  deprived  of  the  right  of 
Iiaving  this  question  submitted  to  the  jury,  and  as  stated  ini 
our  former  opinion,  we  think  upon  this  point  the  court  erred.'. 
lie  should  be  allowed  in  another  trial  to  do  so,  when  the  law 
applicable  to  such  defense  can  be  given  to  the  jury. 

We  are  not  satisfied  from  this  record  that  he  has  as  yet  had 
a  fair  trial.  The  petition  fo;*  a  re-hearing  will  be  denied. 

Ke-hearing  denied. 

Vol  EC.  U 
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Jonas  P.  Magnusson 
John  A  Charleson  et  al. 

1.  Stipulvtiow — CoNSTRUcnoN. — App3llant  filed  a  bill  asri'nst  appel- 
lees to  have  a  cerfcam  da  3d  declared  an  equitable  mortgragre,  for  leave  to  re- 
deem, etc.  Appellees  answered,  setting  ap  full  title  in  themselve-i  and  deny- 
ing appellant's  equitable  title.  Pending  the  suit,  the  cause  was  referred  to  a 
master,  by  stipulation  of  parties,  stipulatihg  that  an  account  should  be  taken 
of  all  matter  1  of  d  (Tirmja,  **ex33pt  th?  title  to  the  land  in  question,"  and 
that  on  confinnat'on  of  ths  report  a  decree  be  entered  that  complainant  pay 
the  amount  found  das,  if  any,  and  upon  such  payment,  appellees  convey  said 
land  to  complainant.  It  was  further  stipulated  that  the  question  whether 
the  trasaction  amounted  to  an  equitable  mortgage  should  not  hd  submitted 
to  the  master  or  considered  by  the  court  in  passing  upon  the  master's  report 
Field,  that  the  stipulation  mast  be  construed  with  reference  to  the  ca?e  made 
by  the  bill  of  complaint,  and  that  by  the  stipulation  appellees  jrielded  to  the 
elaim  of  title  as  mad  3  oat  by  appellan:^,  ani  they  should  be  treated  as  mort- 
gagees in  possession. 

2.  MoRTaAOKB  IN  POSSESSION — ACCOUNT  Foa  PROFITS. — A  mortgagee  in 
possession  is  required  to  account  for  aotnal  receipts,  less  such  sums  as  he  may 
have  paid  out  for  taxes  and  necessary  repairs,  unless  the  evidence  shows  thai 
i>y  reasonable  diligence  more  could  have  been  realized. 

Ebbob  to  the  Circuit  Court  of  Bureau  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding.  Opinion  tiled  November 
2,  1881. 

Messrs.  Davis,  Thompson  &  McQ-aan,  for  plaintiff  in  error; 
that  the  time  limited  for  the  payment  of  the  sum  found  due 
from  plaintiff  in  error  was  too  short,  cited  Bush  v.  Connelly, 
33  111.  447;  Moore  v.  Titman,  33  .III.  358;  Farrell  v.  Parlier,  50 
111.274;  Moore  V,  Bracken,  27  111.  23;  Claycomb  v.  Cecil,  27 
III.  497;  Cronan  v.  Frizell,  42  III.  319;  Cholmley  v.  Countess 
of  Oxford,  2  Atk.  267;  Bishop  of  Winchester  v.  Paine,  11  Ves. 
199;  DunharA  v.  Jackson,  6  Wend.  22;  Waller  v.  Harris,  7 
Paige,  173;  1  Daniell's  Ch.  Pr.  1016. 

A  mortgagee  in  possession  must  account  for  what  he  receives, 
less  his  proper  charges:  Coote  on  Mortgasfes,  345;  1  Hilliard 
on  Mortgages,  450;  HoUabush  v.  Burr,  17  Conn.  556;  4  Kent's 
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Com.  186;  3  Powell  on  Mortgages,  1154;  Robertson  v.  Camp- 
bell, 2  Call.  354;  BalHnger  v.  Moreley,  1  Bibb,  195;  Daven- 
port V.  Tarleton,  1  Marsh,  244;  Ross  v.  Norwell,  1  Wash.  14 
Roberts  v.  Fleming,  63  III.  196;  Harper  v.  Ely,  70  111.  581 
Mansfield  v.  El  wood,  84  111.497;  Clark  v.  Finlan,  90  111.  249 
Moshier  v.  Norton,  83  111.  519. 

A  mortgagee  in  possession  is  a  trnstee  or  steward  for  the 
mortgagor:  1  Hilliard  on  Mortgages,  448;  French  v.  Bartonj 
2  Atk.  120;  Moore  v.  Cable,  1  Johns.  Ch.  384;  Eaton  v.  Si- 
mons, 14  Pick.  98;  Scott  v.  Brut,  2  T.  R.  238. 

A  mortga<^ee  will  not  be  allowed  for  improvements  beyond 
necessary  repairs:  Russell  v.  Blake,  2  Pick.  506;  Sandon  v* 
Hooper,  6  Beav.  246;  Bellows  v.  The  Mayor,  10  Paige,  49; 
Qiiinn  v.  Brittain,  Hoifman  344;  Moore  v.  Cable,  1  J.  C,  R. 
385;  Benedict  v.  Gilman,  4  Paige,  58. 

As  to  the  rule  for  construction  of  the  stipulation:  Parme- 
lee  V.  Hambleton,  24  III.  605;  Gale  v.  Dean,  20  111.  320;  Crab- 
tree  V.  Hagenbaugh,  25  111.  233;  Peckham  y.  Haddock,  36 
111.  39. 

The  court  will  carry  the  stipulation  into  effect:  Toupin  v. 
Garguier,  12  111.  79;  Chapman  v.  Shuttuck,  3  Gilm.  49; 
Henchey  v.  Chicago,  41  111.  136;  Coultas  v.  Green,  43  111.  277. 

Impeaching  testimony  must  be  taken  after  the  witness  to 
be  impeached  has  testified,  and  must  be  from  among  his 
neighbors  :  1  Greenlf 's  Ev,  §  461;  Frye  v.  Bank  of  Illinois, 
11  111.  367;  Eason  v.  Chapman,  21  111.  33;  Crabtree  v.  Kile, 
21  111.  180. 

Messrs.  Suepabd  &  Marston,  for  defendants  in  error  ;  that 
a  resulting  trust  can  only  arise  in  favor  of  one  who  claims  to 
have  furnished  the  consideration  money,  when  such  money  was 
furnished  as  a  part  of  the  original  transaction  at  the  time  the 
purchase  was  made,  cited  Perry  v.  McHenry,  IS  III.  227; 
Sheldon  ▼.  Harding,  44  111.  68;  Holmes  v.  Holmes,  44  III. 
168;  Reeve  V.  Strawn,  14  111.  98. 

The  presumption  is  that  the  recitals  in  the  decree  were  sup- 
ported by  proper  evidence:  Durham  v.  Mulkey,  69  111.  91; 
Corbus  V.  Teed,  69  111.  205;  Jones  v.  Neeley,  72  111.  449. 
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Lacey,  J.  The  plaintiff  in  error  filed  a  bill  in  the  Henry 
County  circuit  conrt  to  compel  an  accounting  between  himself 
and  defendant  in  error,  John  A.  Charleson.  The  scope  and 
object  of  the  bill  was  to  have  the  court  declare  the  title  by 
which  the  defendant  in  error,  Charleson,  held  86  acres  of  land 
in  Henry  county,  being  the  east  half  of  172  acre  tract  described 
in  the  bill,  an  equitable  mortgage,  with  a  prayer  for  leave  to 
redeem,  and  to  restrain  Charleson  from  prosecuting  a  forcible 
entry  and  detainer  suit  to  recover  the  east  86  acre  tract,  and 
from  selling  personal  property  under  two  executions  in  favor 
of  Charleson.  It  is  charged  in  the  bill  in  substance  that 
plaintiff  in  error  was  the  owner  in  fee  of  the  172  acres  described, 
subject  to  41  trust  deed  of  $3,000,  before  executed  to  one  Price, 
as  trustee  for  Howland;  that  he  executed  another  trust  deed 
to  Williams,  trustee  for  Warren  M.  Baker,  on  the  same  land 
to  secure  the  payment  of  $664,  due  in  9  months;  that  Baker 
assio^ned  the  same  to  Martin  W.  Gay.  The  date  of  the  last 
deed  was  Feb.  1,  1871.  Default  was  made  in  the  payment  of 
this  last  sum,  and  the  land  was  sold  to  Gay  for  debt,  interest 
and  costs.  That  appellant,  hearino:  of  the  sale,  saw  Gay,  who 
offered  to  re-convey  to  plaintiff  in  error  for  the  sum  of  $1,250. 
That  plaintiff  applied  to  defendants  in  error,  Johnson  and 
Charleson,  to  assist  him  to  pay  Gay.  They  agreed  to  do  so, 
but  refused  to  take  from  plaintiff  in  error  a  mortgage,  because 
of  the  prior  incumbrance,  and  it  was  arranged  that  instead  of 
plaintiff  in  error  taking  a  deed  from  Gay  and  giving  Johnson 
and  Chistrleson  a  mortgage,  they  should  take  a  deed  in  their 
names  for  the  benefit  of  plaintiff  in  error.  That  each  was  to 
pay  an  equal  amount  of  the  money  to  Gay,  and  upon  being 
repaid  by  plaintiff  in  error,  they  were  to  convey  the  land  to 
him.  That  Johnson  and  Charleson  did  pay  Gay  the  amount, 
and  took  from  hira  a  deed.  That  afterwards  Johnson  and 
Charleson  refused  to  carrv  out  the  arrangements:  that  John- 

w  CI  / 

son  had  conveyed  the  west  86  acres  to  one  Abraham  son,  who 
claimed  the  land  and  refused  to  convey.  The  bill  sets  out  the 
various  transactions  and  dealings  between  the  plaintiff  in  error 
and  Johnson  and  Charleson  under  the  said  contract,  not  neces- 
sary to  fully  detalL     It  is  enough  to  say  that  the  deed  from 
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Gay  to  Johnson  and  Charleson  was  made  on  the  18th  day  of 
March,  1872.  During  the  year  1872  the  plaintiff  held  pos- 
,  session  of  the  land  and  farmed  it  as  tenant  of  Johnson  and 
Charleson;  the  rent,  however,  received  by  the  latter  of  plaintiff 
in  error,  paid  for  the  land,  was  to  go  in  discharge  of  the  money 
paid  to  Gay.  The  plaintiff  in  error  prays  that  an  account  be 
taken  of  the  amonnt  due,  if  any,  from  plaintiff  In  error  to 
Charleson,  in  respect  to  the  amount  paid  Gay,  and  ojbher  sums 
paid  by  Charleson  for  plaintiff;  an  account  of  the  amounts 
received  by  Charleson  in  respect  of  the  crops,  and  other  par- 
ticulars, and  what,  if  anything,  is  due  from  plaintiff  in  error 
on  the  security  of  the  land,  and  upon  payment  by  plaintiff  in 
error,  Charleson  to  re-convey  the  east  half  to  him,  and  if 
Charleson  is  indebted  to  plaintiff  in  error,  he  be  ordered  to 

pay. 

This  bill  proceeds  upon  the  theory  that  the  transaction' be- 
tween Johnson  and  Charleson,  and  plaintiff  in  error  and  Gay, 
made  the  sum  paid  to  Gay  a  loan  from  Johnson  and  Charlson, 
and  that  the  deed  was  an  equitable  mortgage.  Charleson  an- 
swered the  bill  denying  that  it  was  a  loan,  but  that  the  deed 
taken  by  them  from  Gay  was  a  purchase,  and  they  only  gave 
plaintiff  in  error  a  privilege  to  buy  the  land  by  paying  Gay 
the  amount  they  gave  for  the  land  or  their  notes,  and  if  he 
did  not  do  so  then  the  land  was  to  be  deeded  to  them  by  Gay, 
and  it  was  to  be  absolutely  theirs,  and  that  plaintiff  in  error 
^baving  failed  to  do  as  agreed,  the  land  was  theirs  and  the  deed 
was  not  a  mortgage.  He  also  set  up  the  Statute  of  Frauds  as 
to  any  verbal  agreement  to  sell  the  laud  to  plaintiff  in  error, 
or  to  allow  him  to  buy  it. 

While  the  case  was  thus  at  issue,  to  wit:  on  the  31st  day  of 
August,  A.  D.  187-1,  the  plaintiff  in  error  and  defendant  in 
error,  Charleson  entered  into  and  filed  in  the  cause  a  stipula^ 
tion  in  substance  as  follows:  ^'  It  is  hereby  stipulated  and 
agreed  by  and  between  the  parties  to  the  above  entitled  cause, 
that  an  order  of  reference  be  entered  upon  the  records  of  said 
court  to  J.  S.  Hinman,  Master  in  Chancery  of  the  Henry  Cir- 
cuit Court,  to  take  account  as  to  all  matters  in  difference  (ex- 
ccpt  the  title  to  the  land  in  question)  between  the  parties,  and 


198  Appellate  Cocbts  op  Illinois. 


Magnosaon  v.  Gharleson. 


ascertain  what,  if  anything,  is  due  from  complainant  to  de- 
fendant Charleson,  and  that  on  confirmation  of  the  report  of 
Baid  master,  a  decree  be  entered  requiring  complainant  to  paj 
tlie  amount  found  to  be  due,  on  a  day  named  by  the  court,  and 
in  default  of  such  payment  that  complainant's  bill  be  dis- 
missed, and  complainant  be  forever  barred  from  attempting  to 
assert  any  right,  title  or  interest  in  and  to  the  land  described 
in  said  bill,  and  in  question  in  said  cause,  and  that  on  the 
payment  on  the  day  named  in  said  decree,  said  Charleson  con- 
vey said  land  to  complainant  It  is  further  stipulated  and 
agreed,  that  the  question  as  to  whether  the  transaction  men- 
tKoned  in  said  bill  amounts  to  or  was  a  mortgage  or  not,  shall 
not  be  submitted  to  said  master,  and  90  evidence  on  that  ques- 
tion be  taken  by  him,  and  that  question  shall  not  be  consid- 
ered by  the  court  in  passing  upon  the  report  of  said  master, 
or  in  making  said  decree,  and  the  question  of  damages  on  the 
dissolution  of  the  injunction  in  said  cause,  and  tlie  question 
of  costs  be  determined  by  the  court  after  confirmation  of  said 
master's  report,  and  in  case  it  shall  appear  that  Charleson 
is  indebted  to  said  complainant,  a  decree  shall  be  entered  re- 
quiring him  to  pay  the  amount  on  a  day  named  by  the  court 

in  said  decree. 

^  Signed  John  A.  Chableson. 

"  John  P.  Magnusson." 
At  the  time  the  above  stipulation  was  made,  the  old  suit  of 
plaintiff  in  error  against  Johnson,  being  a  bill  to  redeem  the 
west  half  of  same  tract  of  land  similar  to  this  one,  was  pend- 
ing in  the  Supreme  Court.  On  the  30th  January,  1875,  the 
Supreme  Court  decided  the  case  against  plaintiff  in  error,  and 
he  lost  the  86  acre  tract  The  deed  from  Gay  was  decided  not 
to  be  an  equitable  mortgage.  But  there  was  no  stipulation 
like  the  above,  in  that  case.  All  the  facts  and  the  decision  of 
the  court  in  that  case,  will  be  seen  by  reference  to  Magnusson 
V.  Johnson  et  al.  73  111.  156. 

There  was  a  motion  made  by  appellee,  Charleson,  to  dismiss 
the  writ  of  error  in  this  case,  for  the  want  of  jurisdiction  of  this 
court,  on  the  ground  that-a  freehold  is  involved. 
This  motion  was  taken  by  the  court  to  be  decided  on  the 
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hearing.  It  will  be  seen  by  reference  to  the  above  agreement, 
tliat  no  freehold  is  involved.  The  land  is  to  be  conveyed  to 
plaintiff  in  error  at  all  events.  If  anything  is  fonnd  due  to 
defendant  in  error,  Charleson,  the  conveyance  is  to  be  made 
npon  payment  of  the  same  to  bim  by  plaintiff  in  error,  on  a 
day  to  be  fixed  by  the  court  If  nothing  is  fonnd  due  defend- 
ent  in  error,  he  should  then  make  the  conversance  upon  such 
finding  by  the  court,  and  if  defendant  is  found  to  owe  plaintiff 
in  error,  then  the  conveyance  should  also  be  made,  as  well  as 
a  decree  over  in  plaintiff  in  error's  favor  for  such  amount. 
The  substance  of  the  agreement  is  also  that  the  title  of  defend- 
ant in  error  is  only  an  equity  of  redemption,  nothing  being  in- 
volved according  to  the  issues  in  the  case  and  agreement  of  par- 
ties, but  the  amount  of  money  due  from  plaintiff  in  enH)r  to 
defendant  in  error,  or  the  reverse.  It  is  the  same  as  any  other 
foreclosure. 

It  is  contended  on  the  part  of  the  counsel  for  defendants  in 
error,  that  the  effect  of  thS'stipulation  is  not  to'admit  that  he 
only  held  in  the  land  an  equity  of  redemption,  and  that  his 
deed  is  an  equitable  mortgage.  We  think  that  such  was  the 
intention  and  such  was  the  effect  of  the  stipulation.  By  the 
stipulation,  the  question  of  title,  or  whether  the  transaction 
mentioned  in  the  bill  was  a  mortgage  or  not,  was  not  to  be 
submitted  to  the  master,  or  considered  by  the  court  in  passing 
on  the  master's  report,  or  in  making  tlie  decree. 

Only  questions  of  account  were  to  be  considered  by  the  mas- 
ter and  court.  Yet  upon  the  settlement  by  the  court  of  the  ac- 
count, defendant  in  error  was  to  convey  the  land  to  the  plain- 
tiff in  error.  The  bill  set  up  in  substance  that  the  defendant 
held  the  title  to  the  land  as  a  security  for  money  advanced  by 
him,  and  that  plaintiff  in  error  was  entitled  to  redeem  by  pay- 
[wf  and  settling  certain  specified  amounts,  among  which  w.u 
the  money  advanced  for  the  land  which  it  was  claimed  was  ad- 
vanced for  plaintiff  in  error,  and  certain  rents  and  profits  aris- 
in<y  from  the  land  were  charged  in  the  bill  against  defendant 
in  error  as  mortgagee  in  possession.  AH  these,  together  with 
items  claimed  by  defendant,  were  t6  be  adjusted. 

We  must  hold  that  the  agreement  was  made  with  rcfcrcnco 
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to  the  case  made  in  the  bill,  and  all  accounts  were  to  be  ad- 
justed upon  the  same  theory.  That  defendant  in  error  yielded 
to  the  claim  of  title  as  made  out  by  plaintiff  in  error.  We  can 
not  yield  to  the  suggestion  that  the  agreement  by  implication 
confirmed  the  title  in  defendant  in  error  from  its  inception, 
and  that  plaintiff  yielded  up  all  his  claim  made  in  the  bill,  and 
that  all  defendant  had  received  by  way  of  income  arising  from 
the  land  should  be  considered  his  on  the  ground  that  the  land 
had  been  his  all  the  time.  Tiie  original  purchase  and.  interest, 
taxes,  money  paid  on  prior  mortg!i;jf3  and  interest,  difference 
between  price  of  west  and  east  half  paid  Johnson,  and  inter- 
est, and  all  other  claims  against  plaintiff^  in  error,  are  charges 
in  defendant's  account. 

This  could  not  be  consistently  done  unless  the  land  was  that 
of  plaintiff  in  error.  The  court  below  treated  the  stipulation 
as  admitting  the  right  of  title  in  plaintiff  in  error,  and  in 
treating  the  defendant  in  error  as  a  mortgagee  in  possession. 
Upon  this,  which  we  think  was  the  proper  basis,  the  court  be- 
low attempted  to  settle  and  adjust  the  accounts  between  the 
parties  as  far  as  it  pertained  to  the  settlement  of  i*ents  and 
profits. 

The  cause  was  referred  to  the  master  under  the  stipulation, 
wlio  made  his  report,  which  was  accepted  by  the  plaintiff  in 
error;  the  court  heard  the  cause  on  exceptions  to  master's  re- 
]>r)rt  on  the  13th  day  Dec,  1875,  and  made  an  interlocutory 
dijcree,  finding  the  plaintiff  in  error  indebted  to  defendant  in 
ern^r,  Charleson,  in  the  sum  of  $924,17,  and  decreeing  pay- 
ment on  or  before  the  1st  day  of  January,  1876.  The  plaintiff  in 
error  having  failed  to  pay  the  sum  of  money  within  the  time 
fixed,  final  decree  was  passed  by  the  court  Jan.  5,  1876,  dis- 
missing the  bill  at  costs  of  plaintiff  in  error.  It  is  assigned 
for  cause  of  error,  that  time  enough  was  not  given  by  the  court 
in  which  to  pay  the  money.  It  will  not  be  necessary  to  decide 
this  question,  as  the  decree  will  have  to  be  reversed  for  other 
reasons. 

By  the  13th  assignment  of  error,  it  is  claimed  the  court  erred 
in  not  charging  defendant  in  error  with  the  proper  amount 
chargeable  to  him  in  respect  of  the  crops  of  1872  and  1874, 
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In  regard  to  the  crops  of  1872,  it  appears  that  plaintiflF  in 
error  rented  the  land  of  defendant  in  error,  Oharleson  and 
Johnson,  except  a  portion  or  all  of  the  west  half,  which  was 
rented  to  Oelson,  and  plaintiff  in  error  and  Oelson  were  to  pay 
one-third  as  rent,  which  was  to  be  applied  in  liquidation  of 
moneys  advanced  by  Gharleson  and  Johnson  for  the  parchase 
of  the  land  and  other  claims.  It  appears  a  large  portion  of 
the  crops  of  that  year  consisted  of  broom  corn  raised  by  plain- 
tiff in  error,  and  a  portion  by  Oelson;  and  that  plaintiff  in 
error  advanced  large  sums  of  money  in  harvesting  and  taking 
care  of  it,  and  took  the  entire  crop  into  his  possession,  as  well 
as  some  broom  corn  raised  in  Bureau  county  by  plaintiff  in 
error.  It  is  claimed  that  the  brootn  corn  was  not  sold  for  as 
mnch  as  it  should  have  been,  and  that  in  weigliing  it  to  Lee, 
the  purchaser,  there  was  a  mistake  made  in  calculating  the 
weights  of  about  one-half  ton.  It  appears  that  the  broom 
com  was  sold  in  the  early  spring  of  1873  at  $40  per  ton,  when 
it  was  not  worth  more  than  that  price,  but  that  at  the  time  of 
delivery  about  middle  of  June  of  the  same  year  it  was  worth 
much  more.  The  court  only  charged  defendant  in  error, 
Gharleson,  the  amount  he  actually  received.  Under  the  evi- 
dence we  cannot  say  that  this  was  error.  We  cannot  say  that 
he  was  not  bound  under  the  contract  to  deliver  the  corn,  or 
that  there  was  any  want  of  reasonable  diligence  on  his  part  in 
getting  all  he  could  for  tlie  broom  corn.  It  appears  also  that 
he  did  not  receive  anything  for  the  1,020  pounds,  supposed 
error,  from  Lee*,  although  he  brought  suit  for  it.  We  have  no 
fault  to  find  with  the  action  of  the  court  in  adjusting  the  ac- 
count for  the  year  A.  D.  1872. 

For  the  year  1873,  defendant  in  error,  Gharleson,  received 
nothing  for  the  rent.  The  plaintiff,  who  had  control  of  the 
land,  did  not  pay  any  rent,  as  he  had  agreed,  and  nothing  is  to 
be  adjusted  for  that  year. 

In  the  latter  part  of  May,  A.  D.  1874,  after  plaintiff  in  error 
had  prepared  all  the  ground  for  planting,  and  had  planted  a 
portion  of  the  land  in  corn,  and  some  oats  and  wheat  on  a  por- 
tion, leaving  20  acres  plowed- for  broom  corn,  the  defendant  in 
error,  Gharleson,  took  possession  of  the  land  in  the  latter  part 
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of  May,  when  all  this  work  had  been  done,  and  afterwards 
planted  the  20  acres  in  corn.  This  crop  was  cultivated,  har- 
vested, and  sold  by  defendant  in  error,  Charleson,  out  of  which 
he  realized  in  gross  about  the  sum  of  $1,578.74,  the  entire 
expense  being  $336.36,  leaving  a  balance  in  favor  of  plaintiff 
in  error  of  $1,242.38,  out  of  which  some  other  small  charges 
may  possibly  be  taken. 

This  amount  was  what  was  actually  received  by  defendant  in 
error,  Charleson,  according  to  his  own  evidence. 

The  rule  in  reference  to  a  mortgagee  in  possession  is  that  he 
is  required  to  account  for  actual  receipts,  less  such  sums  as  he 
may  have  paid  out  for  taxes  and  necessary  repairs,  unless  the 
evidence  shows  that  by  reasonable  diligence  more  could  have 
been  realized.  Mason  v.  Norton  et  aL  83  Ills.  519;  Claik  v. 
Fiulon,  90  Ills.  245.  Instead  of  following  the  rule  in  such 
cases,  the  court  allowed  plaintiff  in  error  the  sum  of  four  dol- 
lars per  acre  rent  for  the  land,  being  $344,  and  interest  on  that 
sum.  This  makes  an  error  against  plaintiff  in  error  of  about 
$898.33.  In  adjusting  these  sums  interest  at  legal  rates  should 
be  allowed  on  the  sums  advanced  for  expenses,  taxes,  etc.  from 
the  time  advanced,  and  on  the  net  amount  of  rents  and  profits 
from  the  time  realized.  The  court  erred  in  not  allowing  plain- 
tiff in  error  against  defendant  in  error,  Charleson,  the  amount 
the  latter  actually  received  for  the  year  1874,  less  expenses, 
taxes  and  necessary  repairs,  instead  of  rent  at  tour  dollars  per 
acre  for  the  land.  There  is  no  error  assigned  as  to  the  mode 
adopted  by  the  court  in  computitig  interest 

The  8th  and  lOih  assignments  of  error  question  the  action 
of  the  court  in  allowing  to  defendant,  Charleson,  a  note  of 
$200,  with  ten  per  cent,  interest  givpn  to  Abrahamson  by 
Charleson,  for  difference  between  the  east  and  west  half  of  the 
172  acres  of  land,  and  also  in  allowing  to  defendant,  CharlCdOn, 
an  excess  of  $20  per  year  interest,  paid  more  than  his  siiare  of 
the  Price  mortgage,  the  principal  of  which  was  $3,000;  $150 
being  ten  per  cent,  on  one-half  the  mortgage  is  all  that  should 
have  been  allowed,  it  is  claimed. 

It  appears  to  us  that  there  was  a  mistake  in  adjusting  this 
matter  of  interest  between  Charleson  and  Abrahamson,  to  the 
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extent  of  $20  yearly.  If  the  difference  in  value  between  the 
two  tracks  had  been  settled  by  Cbarleson  giving  his  note  for 
the  difference^  then  each  one  should  be  burthened  with  the 
payment  of  one  half  the  principal  and  interest  of  the  Price 
mortgage.  In  case  the  east  half  had  been  worth  $400  more 
than  the  west  half,  and  Charleson  had  deeded  to  Abrahamson 
land  oft*  the  east  half  worth  $200,  then  the  two  would  have 
had  land  of  equal  value,  and  should  have  been  equally  burth- 
ened with  the  payment  of  the  prior  incumbrance. 

The  fact  that  a  note  was  given  for  $200  instead  of  deeding 
the  land  can  make  no  difference  in  principle.  The  note  drew 
ten  per  cent,  interest  and  would  off-set  the  interest  on  that  much 
of  the  incumbrance,  and  a  c-ash  payment  would  make  their  inter- 
est equal.  To  make  Charleson  pay  $1700  and  Abrahamson 
$1300,  of  the  incumbrance,  would  under  the  circumstances  be 
making  Charleson  settle  the  difference  twice  between  the  value 
of  the  two  pieces  oi  land  on  the  basis  of  a  difference  of  $400. 
But  as  the  incumbrance  covered  every  part  of  the  land,  we  think 
that  Charleson  would  have  had  the  right,  being  a  junior  mort- 
gagee,  to  pay  it  all,  in  which  case  he  would  become  subrogated 
to  the  rights  of  the  prior  mortgagee,  and  could  compel  contri- 
bution from  Johnson,  or  his  grantee,  Abrahamson,  to  the  extent 
that  the  west  half  would  be  equitably  bound  to  contribute,  and 
that  matter  could  be  adjusted  at  any  time  between  the  owners 
of  the  east  and  west  halves. 

Plaintiff  in  error  if  he  succeeded  to  the  rights  of  Charleson  in 
the  east  half  of  the  land,  and  paid  more  than  his  proportion- 
ate share  of  the  Price  mortgage,  could  adjust  that  matter  with 
Abrahamson  on  final  settlement  of  the  prior  mortgage.  As 
that  mortgage  has  never  been  fully  settled  we  see  no  error  in 
allowing  all  that  Charleson  has  paid  on  it,  even  if  that 
be  more  than  his  proportionate  share.  If  Charleson  and 
Abrahamson  had  fully  settled  and  taken  up  the  Price  mort- 
age, the  case  might  be  different. 

It  is  also  claimed  by  counsel  for  plaintiff  in  error,  that  he 
should  not  be  charged  with  the  two  hundred  dollar  note,  of 
date  March  29,  1873,  given  by  defendant  in  error,  Charleson, 
to  Abrahamson,  on  partition  of  the  land,  for  the  difference  iu 
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value  between  the  east  and  west  half,  the  former  of  which, 
Charleson  took  and  Abrahamson  the  latter.  It  is  claimed  that 
as  defendant  in  error,  Charleson,  was  only  mortgagee  in  pos- 
session, he  could  not  make  a  contract  of  partition  between  him 
and  Abrahamson  that  would  be  binding  upon  plaintiff  in  error, 
who  is  the  mortgagor  and  has  the  equity  of  redemption.  If 
the  law  was  as  claimed,  we  still  think  that  the  plaintiff  in  fer- 
ror  would  be  bound  by  the  terms  of  the  partition  on  the 
grounds  of  satisfaction.  The  exchange  of  the  deeds  of  parti- 
tion between  Charleson  and  Abrahamson,  and  the  giving  the 
note  was  all  a  part  of  the  same  transaction  and  the  note  was 
given  in  consideration  of  the  difference  in  value  of  the  two 
tracts  of  land. 

Plaintiff  in  error,  by  his  suit  against  Johnson  and  Abra- 
hamson, procured  the  title  in  the  west  half  to  be  confirmed 
in  Abrahamson,  and  secured  to  himself  the  east  half.  In 
this  suit  he  claims  the  east  half  in  accordance  with  the  parti- 
tion. By  such  action  we  hold  that  he  has  ratified  the  parti- 
tion as  made,  and  having  done  so  and  received  the  benefits  of 
it,  he  must  pay  or  allow  to  Charleson  the  amount  he  paid  in 
consideration  of  it. 

The  9th  assignment  of  error  is  that  the  court  allowed  $45 
to  defendant  in  error,  Charleson,  for  repairs  on  house  and  build- 
ing stable.  This  was  the  amount  charged  by  defendant  in  er- 
ror, Ciiarleson,  for  necessary,  repairs  and  we  think  from  the 
evidencG  prima  fade  the  bill  should  be  allowed.  It  does  not 
necessarily  follow  that  building  the  stable  was  not  a  necessary 
repair.  A  temporary  stable  on  a  farm  we  think  might,  under 
proper  circumstances,  be  regarded  as  necessary  repairs. 

The  11th  assignment  of  error  we  do  not  regard  as  well 
taken. 

It  is  complained  that  defendant  was  not  charged  with  $53, 
for  a  promissory  note  on  one  Rosier,  which  was  left  by  plain- 
tiff in  error  with  defendant  as  collateral  security,  and  which 
the  latter  could  not  collect  on  account  of  the  insolvency  of  the 
maker.  The  evidence  does  not  show  that  the  note  could  ever 
have  been  collected,  or  any  want  of  diligence  on  part  of  de- 
fendant in  error.     The  defendant  in  error  was  not  bound  to 
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surrender  the  note  to  plaintiff  in  error  because  the  latter  told 
him  he  could  trade  it  off  for  face  ^nd  interest.  He  had  a  right 
to  collect  it  himself,  and  applj  it  as  was  agreed  on  the  debts 
of  plaintiff  in  error. 

We  find  no  error  in  the  12th  assignment  in  regard  to  the 
court  below  not  allowing  certain  supposed  profits  to  plaintiff 
in  error,  accruing  from  running  a  broom  corn  press. 

If  there  was  anj  error  in  the  court's  action  in  regard  to  the 
press,  we  think  it  was  not  committed  against  the  plaintiff  in 
error. 

The  plaintiff  in  error  has  been  allowed  $26  for  the  press 
withoat  investing  any  money.  This  was  the  difference  between 
price  paid  by  Charleson  and  the  actual  value  of  press  as  fixed 
by  the  court  It  is  claimed  Charleson  purchased  the  press 
for  plaitatiff  in  error,  and  advanced  the  money — in  other  words, 
loaned  it  to  him.  Charleson  claims  to  have  purchased  the 
press  for  himself.  We  find  no  error  that  plaintiff  can  com- 
plain of  in  the  action  of  the  court. 

We  find  no  other  error  in  the  record  that  we  deem  it  neces- 
sary to  notice.  For  the  reasons  above  given  the  decree  of  the 
court  below  is  reversed  and  the  cau^e  remanded. 

Beversed  and  remanded. 


Nicholas  Goldsborough 

V. 

Jacob  Darst  ex  al. 

1.  Joint  tobt-feabors — Contribution.— In  certain  cases  of  torts  and 
trespasses  courts  will  not  interfere  to  equalize  burdens,  but  there  are  so  many 
exceptions  to  the  rule  that  it  has  ceased  to  be  a  general  one.  So,  where  the 
alleged  fraud  or  wrong  consisted  in  an  attempt  to  deprive  one  of  a  lot  of  land 
nigustlj,  but  which  did  not  succeed,  the  rule  of  no  contribution  between 
wrong-doers,  will  not  apply.  It  is  not  like  a  case  of  trespass  or  negligence, 
the  result  of  which  is  an  injury  and  the  grounds  of  recovery. 

2.  Apportionment  of  payment — Death  of  one  defendant. — 
Where  two  are  sued  upon  a  joint  account  or  cause  of  action,  and  pending 
the  action  one  dies,  devising  his  estate  to  two  leg-atees,  who  are  then  made 
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parties  defendant,  the  proportion  which  each  defendant  would  have  to  pay  ig 
not  changed.  The  legatees  jointly  could  not  be  required  to  pay  more  than 
their  ancestor  would  have  been  subjected  to,  had  he  lived. 

3.  Abuse  of  pbocbss  of  the  court. — ^Two  of  the  defendants,  before 
execution  was  issued,  paid  one-half  the  decree,  which  was  the  amount  they 
were  bound  to  pay,  while  the  other  defendant,  having  paid  only  a  part  of 
the  amount  he  wa^  bound  to  pay,  procured  the  sheriff  to  levy  upon  the  other 
defendant's  property,  and  upon  a  sale,  procured  a  party  to  purchase  the  prop- 
erty. Held,  that  such  an  illegal  use  of  the  process  of  the  court  ought  not  to 
be  tolerated;  that  this  defendant  should  be  held  to  have  paid  his  own  debt, 
and  should  be  required  to  deliver  up  the  C3rtificate  of  purchase  to  be  can- 
celed, as  a  cloud  upon  the  title  of  the  other  defendants. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
John  Burns,  Judge,  prediding.  Opinioa  filed  November  2, 
1881. 

This  was  a  bill  in  equity,  filed  b}*^  appellant  against  appel- 
lees, Feb.  26, 1880,  seeking  to  set  aside  a  certificate  of  purchase 
issued  by  the  sheriff  of  Peoria  county,  to  appellee  Casey,  upon 
a  sale  of  a  part  of  lot  one,  in  block  5,  in  the  city  of  Peoria 
(described  by  metes  and  bounds),  as  a  cloud  upon  his  title. 
The  sale  took  place  Dec.  20,  1879,  and  was  made  in  pursuance 
of  a  levy  under  and  by  virtue  of  a  certain  decree  rendered  by 
the  Peoria  County  Circuit  Court,  at  its  May  term,  A.  D.  1876, 
in  favor  of  Owen  A.  Thomas  ajrainst  Jacob  Darst,  appellant^ 
and  Kebecca  Goldsborough.  The  decree  was  against  Jacob 
Darst,  the  appellant,  and  Rebecea  GKildsborough,  ha  the  repre. 
sentativ^es  of  one  Atkinson  Horn,  deceased,  who  was  originally 
sued  with  Darst,  and  died  during  the  pendency  of  the  suit^ 
leaving  his  estate  to  complainant  and  Kebecca  Goldsborough, 
his  legatees.  The  court  decreed  that  they  should  pay  the 
amount  of  the  decree,  $2,427.15,  out  of  the  personal  effects  in 
their  hands.  Horn  atid  Darst  were  also  decreed  to  pay  the 
same  amount  The  decree  was  against  all  for  the  whole 
amount. 

A  general  execution  was  ordered  against  Darst,  and  special 
against  appellant  and  Eebecca  Goldsborough,  requiring  th'e 
sum  to  be  made  out  of  the  personal  effects  of  Horn  in  their 
hands.  It  is  claimed  by  the  bill  that  Darst  was  in  equity 
bound  to  pay  one-half  of  the  decree,  and  appellant  and  Be- 
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becca  GMdsborongh  the  other  half.  That  appellant  and  the 
said  Rebecca  had  paid  their  half  prior  to  the  isening  of  the 
execntion.  That  Darst  claimed  that  he  was  liable  to  pay  only 
one-third  of  said  decree.  That  Darst,  in  order  to  avoid  the 
payment  of  more  than  one-third,  colladed  with  the  sheriff  to 
have  a  levy  made  on  the  above  described  real  estate  of  com- 
plainant, and  to  that  end  he  tamed  oat  the  real  estate  of  ap- 
pellant and  directed  the  sheriff  to  levy  on  it,  and  that  the 
sheriff  did  levy  on  appellant's  lot,  and  advertised  the  same 
for  sale. 

That  previoas  to  sach  sale  appellant  arged  Darst  to  pay  hts 
half,  and  the  sheriff  to  make  it  of  the  property  of  Darst. 

lliat  Darst  procared  appellee,  Casey,  who  was  his  son-in- 
law  and  attorney,  to  bid  in  the  lot  for  the  sum  of  $563.83,  be- 
ing the  balance  due  on  said  decree  and  costs,  Darst  having 
paid  one-third  of  the  decree  before  sale.  That  Casey  pur- 
chased in  the  interest  of  Darst,  although  he  took  the  certificate 
in  his  own  name,  and  was  fully  notified  at  and  before  the  sale 
of  all  t^e  facts  of  the  case,  and  warned  not  to  bid  on  the  lot. 

In  answer.  Durst  admits  the  decree>  charges  joint  liability  of 
a^  the  parties  to  the  decree. 

Denies  tliat  he  is  liable  for  one-half  or  any  specified  part 
thereof,  bnt  if  he  is  so  liable  he  is  liable  for  one-thii'd  and 
not  one-half;  claims  payment  of  one- third;  admits  the  pur- 
chase of  Casey,  bnt  denies  collusion,  and  charges  that  Casey 
pnrchased  for  himself,  and  does  not  hold  the  certificate  for 
Darst's  benefit.  Charges  that  the  real  estate  sold  grew  out  of 
the  personal  estate  of  Atkinson  Horn,  deceased,  of  which  the 
appellant  was  sole  legatee,  by  fi^reclosure  under  a  mortgage 
held  by  Horn  at  the  time  of  his  death. 

Casey  in  his  answer  says  he  was  not  advised  of  the  facts  in 
the  case  of  Thomas  v.  Darst  et  al.  ClMrges  that  from  the  facts 
set  forth  in  the  decree  and  the  case  then  made  out  of  fraud  by 
Darst  and  Horn  against  Thomas,  for  which  the  decree  was  ren- 
dered, there  could  be  no  contribution  between  Darst  and  the 
representatives  of  Horn,  in  law  or  equity,  and  that  appellant 
has  no  standing  in  a  court  of  equity  even  as  against  Darst. 
That  the  real  estate  purchased  by  him  was  bought  by  appel- 
lant with  money  received  from  the  estate  of  Horn. 
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Denies  that  Darst  slionld  pay  one-half;  admits  the  purchase, 
but  claims  that  he  purchased  on  his  own  account,  and  not  for 
Darst.     Denies  all  unlawful  combination. 

By  leave  of  the  court  Darst  amended  his  answer,  setting 
forth  that  he  was  responsible  pecuniarily,  and  any  amount  for 
which  he  was  liable  could  be  easily  made  on  execution  issued 
against  him.  And  that  appellant,  if  he  was  liable,  had  an  ad- 
equate retnedy  at  law. 

The  cause  was  referred  to  the  master  to  take  proof  and 
report  conclusions.  The  master  took  the  evidence,  and  made 
his  report  to  the  court  of  the  evidence  and  his  conclusions, 
finding  issues  in  favor  of  the  ox)mplainant,  to  which  report 
exceptions  were  filed,  and  upon  hearing  by  the  court  the  appel- 
lant's bill  was  dismissed,  and  decree  was  rendered  against  him 
for  costs. 

The  recitals  in  the  decree  in  the  case  of  Owen  A.  Thomas  v. 
B.  L.  T.  Bourland,  Jacob  Darst,  appellant,  and  Rebecca  Golds- 
borough,  are  as  follows,  viz: 

**That  Owen  A.  Thomas,  on  the  10th  day  of  November, 
1866,  was  the  owner  of  the  E.  i  of  lot  3  in  Phelps  and  Bour- 
land's  subdivision  of  the  W.  i  of  N.  E.  J  of  S.  W.  i  of  Sec. 
No.  8,  T.  No.  8,  N.  K.  8,  E.  4  P.  M.,  in  Peoria  county,  except 
the  one- tenth  thereof,  and  Charles  C.  Thomas  owned  the  other 
half  of  said  lot,  and  lot  12  in  block  58,  Ballance's  Addition  to 
the  city  of  Peoria;  and  to  enable  Charles  to  obtain  a  loan 
from  one  Patterson,  Owen  conveyed  to  Charles  his  interest 
in  lot  3,  and  to  secure  said  loan  Charles  then  made  a  trust 
deed  to  one  Bourland,  as  trustee,  on  said  lot  12  and  the 
whole  of  said  lot  3;  said  Charles  afterward  conveyed  the 
east  half  of  lot  back  to  said  Owen  except  five-eighths  of  an 
acre  wrongfully  withheld,  to  wit:  Nov.  22,  1867,  and  about 
Nov.  26,  1869,  Charles  conveyed  his  equity  of  redemption 
from  said  trust  deed  in  said  lot  12,  and  in  the  W.  i  of  lot 
3,  to  Atkinson  Horn  and  the  defendant,  Jacob  Darst.  De- 
fault having  been  made  in  the  repayment  of  said  loan,  jBour- 
land,  as  trustee  under  the  provisions  of  said  trust  deed,  exposed 
said  property  for  sale;  first  oflfering  lot  12,  which  was  struck 
off  to  David  McKee,  an  irresponsible,  worthless  person,  fraud- 
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iilently  procured  by  Ilorn  in  complicity  with  Darst,  to  bid  oS 
said  lot.     This  lot  was  struck  off  to  McKee  at  $3,500,  wliich. 
if  applied  on  the  debt  and  costs  wonld  still  leave  a  balance  of 
$1,150.     To  satisfy  this  balance,  the  trustee  then  offered  lot  3, 
and  sold  it  to  Darst  and  Horn  for  $3,9;>0,  and  on  receipt  of 
that  amount  from  them  made  them  a  deed  to  lot  3.     But  the 
trustee  then  finding  that  McKee  was  irresponsible,  and  could 
not  pay  the  amount  of  his  bid,  applied  the  whole  of  said  $3,900* 
in   satisfaction  of  said  debt,  and  Darst  and  Horn  thereupon- 
paid  the  trustee  the  balance  of  the  debt,  and  took  from  him  a 
full  release  of  lot  12  from  the  lien  of  said  debt  and  trust  deed. 

"It  also  appears  that  lot  12  and  the  W  i  of  lot  3,  should  have 
been  sold  first,  and  the  proceeds  applied  in  satisfaction  of  said: 
debt  and  trust  deed,  and  that  they  were  of  value  more  than  suf. 
ficient  to  satisfy  the  same,  and  that  said  acts  and  doings  of 
Darst  and  Horn  in  procuring  for  their  own  benefit  the  exemp- 
tion of  lot  12  from  sale,  and  preventing  the  proceeds  thereof 
from  being  first  applied  in  payment  of  said  debt,/  was  grossly 
in  fraud  of  said  Owen  A.  Thomas  and  of  his  rights  in  the 
premises,  and  that  said  Owen  w;is  entitled  to  recover  the  value 
^f  his  intei-est  in  the  E.  i  of  lot  3,   to   wit :      $1,750,   interest. 
and  costs,  amounting  to  $2,427.15  and  costs  at  the  date  of  said, 
decree. 

"  It  also  appears  that  said  Horn  died  pending  said  suit,  leav- 
ing a  nuncupative  will,  which  was  after  his  death  written  out 
and  duly  probated,  by  which  said  Horn  devised  to  Rebecca 
Goldsborough  the  real  estate  of  which  he  died  seized,  and  to 
Nicholas  Goldsborough  the  personal  property  of  which  he 
died  possessed,  and  that  Wm.  M.  Djdge  had  been  appointed 
and  qualified  as  guardian-at-law  of  s^id  Nicholas,  and  that 
there  bad  come  to  his  hands  as  such  guardian  of  said  personal 
property  for  the  use  of  said  Nicholas  about  $7,400.  And  the 
Ck>urt  ordered  and  adjudged  in  said  decree  that  said  Owen  A. 
Thomas  should  have  and  recover  from  said  Jacob  Darst,  Nich- 
olas and  Rebecca  Goldsborough  the  sum  of  $2,427.15  and  costs 
within  thirty  days,  and  in  default  of  payment  that  execution 
issue  therefor,  to  be  levied  generally  of  the  goods  and  chattels, 
lands  and  tenements  of  said  Darst,  and  of  the  moneys  andper- 
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sonal  property  of  the  said  Nicholas  in  the  hands  of  his  said 
guardian,  derived  from  the  estate  of  said  Horn  under  and  pur- 
saant  to  said  will,  and  of  the  lands  and  tenements  of  said  Ke- 
becca  Goldsborongh,  or  the  proceeds  thereof  which  came  to 
her  as  heir-in-law  of  said  Horn  deceased." 

For  more  particular  description  of  decree,  see  Darst  et  al.  v. 
Tliomaset  al.  87  111.  222. 

Messrs.  Cratty  Bros.  &  Ulrioh,  and  Messrs.  Puterbaugit 
&  PuTERBAUGH,  for  appellant;  that  the  rule  tliat  a  conrt  will 
not  interfere  as  between  particeps  crirainis  to  an  illegal  trans- 
action, is  not  to  be  applied  where  the  court  can  iind  an  innocent 
party,  in  favor  of  whom  relief  can  be  granted,  cited  Miller  v. 
Davidson,  3  Gilm.  518;  Leggett  v.  Dubois,  5  Paige  Ch.  119; 
Hubbard  v.  Goodwin,  3  Leigh,  614. 

Where  the  liability  is  joint,  equal  contribution  is  just:  Selz 
V.  Unna,  6  Wall.  336;  Merryweather  v.  Nixon,  8  T.  R.  186; 
Bailey  v.  Bussing,  28  Conn.  455;  Torrey  v.  Bank  of  Orleans, 
9  Paige  Ch.  648. 

An  execution  must  follow  the  judgment:  Herman  on  Exe- 
cutions, §  55;  Douglas  v.  Whiting,  28  111.  362. 

A  court  of  equity  has  jurisdiction  in  cases  of  fraud:  Nelson 
V.  Rockwell,  14  III.  375;  Lewis  v.  Lanphere,  79  III.  187;  Rob- 
inson V.  Chesseldine,  4  Scam.  332;  Bennett  v.  McFadden,  61 
111.  334;  Christie  v.  Hall,  46  III.  117;  Jarvis  v.  White,  7  Ves. 
415;  Petit  v.  Shepherd,  6  Paige,  Ch.  493;  Groves  v.  Webber, 
72  III.  606. 

The  evidence  fully  establishes  fraud  and  collusion  on. the 
part  of  Darst  and  Casey:  Doyle  v.  Teas,  4  Scam.  202;  Cox  v. 
Milner,  23  III.  476;  Hankinsen  v.  Barbner,  29  III.  80;  Wade 
on  Notice,  §  7;  Blatchley  v.  Osborn,  33  Conn.  226;  Nute  v. 
Nute,  41  N.  H.  60;  Warren  v.  Scott,  31,  N.  H.  332. 

Mr.  N.  E.  WoRTHiNGTON,  for  appellees;  that  there  can  be  no 
contribution  between  wrong-doers,  cited  Coventry  v.  Bar- 
bour, 17  Johns.  142;  Bailey  v.  Bussing,  28  Conn.  457;  Story 
on  Partnership,  §  220;  Achison  v.  Miller,  2  Ohio  St  203; 
Arnold  v.  Clifford,  2  Sumn.  238;  Armstrong  v.  Toler,  11 
Wheat,  258;  Nelson  v.  Cook,  17  111.  443;  1  Story's  Eq.  Jur. 
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§298;  Craft  v.  McCononghy,  79  111.  346;  Miller  v.  Marckle,  21 
IlL  152;  Dunaway  v.  Kobertson,  95  111.  424;  Bolt  v.  Eogers, 
3  Paige,  164. 

Equity  will  not  interfere  to  set  aside  a  sale  under  execution 
when  a  motion  to  quash  the  execution  or  set  aside  the  sale  was 
not  raade  in  the  court  ordering  the  execution:  Beaird  v.  Fore- 
man, Breese,  385;  Farrell  v.  McEee,  36  111.  226;  Palmer  v. 
Gardiner,  77  111.  143;  Hernandez  v.  Drake,  81  111.  34. 

Equity  powers  ought  not  to  be  invoked  if  the  law  affords 
sufficient  remedy:  Victor  Scale  Co.  v.  Shartleff,  81  HI.  313; 
Ballance  v.  Loom  is,  22  IlL  84. 

An  execution  improperly  issued  may  be  quashed  on  motion : 
Sandburg  v.  Papinoau,  81  111.  446. 

When  property  has  been  levied  upon  without  anthority, 
there  is  an  ample  remedy  at  law:  McDaniel  v.  Fox,  77  111. 
343. 

Lackt,  J.  It  is  contended  by  counsel  for  appellees,  that 
Darst,  under  the  circumstance^,  would  not  be  bound  in  ease 
appellant  paid  the  whole  of  the  said  decree,  to  repay  appel- 
lant any  portion  of  it,  for  the  reason  that  it  was  on  account  of 
the  fraud  of  Darst  and  Horn  that  the  decree  was  rendered 
against  them,  and  therefore  in  such  case  there  could  be  no 
contribation. 

It  is  contended  that  Darst  and  Horn,  the  man  under  whom 
appellant  claims  title  to  the  lot  in  controversy,  were  "  tort 
feasors^'*  and  that  between  such  persons  there  can  be  no  con- 
tribution compelled  either  in  a  court  of  law  or  equity.  In 
certain  cases  of  torts  and  trespasses,  it  is  certain  that  courts 
will  not  interfere  to  equalize  burthens,  but  there  are  so  many 
exceptions  to  the  rule  that  it  has  ceased  to  be  a  general  one. 
Bailey  v.  Bussing,  28  Conn.  455. 

In  this  case  it  appears  that  the  fraud  consisted  in  procuring 
the  proceeds  of  the'  sale  of  the  east  half  of  lot  three,  as  set 
forth,  belonging  to  Owen  Thomas,  less  one-tenth,  amounting 
to  $1,755,  whidi  was  purchased  at  the  trustee's  sale,  to  be  ap- 
plied on  the  mortgage  debt,  under  which  the  sale  was  made, 
instead  of  being  paid  to  Thomas,  the  owner.    Lot  No.  12,  and 
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the  west  half  of  lot  3,  the  equity  of  redemption  of  winch  be- 
longed to  Darst  and  Horn,  should  have  first  been  sold  and  ap- 
plied in  discharge  of  the  mortgage,  and  they  were  of  ample 
value  to  have  paid  it  oflPl  After  applying  the  proceeds  of 
Thomas'  lot  to  the  discharge  of  the  mortgage  debt,  Darst  and 
Horn  paid  off  the  balance  of  the  trust  deed,  and  became  the 
owners  of  lot  12,  and  west  i  lot  3,  as  well  by  their  purchase 
of  the  east  i  lot  3.  Tliey  had  acquired  title  to  property  amply 
sufficient  to  pay  off  the  mortgage,  as  well  as  to  pay  Thomas 
the  value  of  his  lot,  which  they  had  bid  in  at  the  sale;  but  by 
their  wrongful  acts  Thomas  had  not  received  anything.  Tlie 
court,  by  its  decree,  compelled  them  to  pay  Thomas  for  his 
lot,  and  refused  to  allow  them  to  apply  the  purchase  price  of  it 
as  they  desired,  to  the  discharge  of  the  trust  deed.  The  basis 
of  the  decree  was  the  exact  price  of  the  lot  and  interest  which 
the  court  held,  equitably  they  should  pay  him.  The  wrong 
consisted  in  an  attempt  to  get  Thomas'  lot  unjustly,  which  did 
not  succeed.  It  is  not  like  a  case  of  trespass  or  assault  or  neg- 
ligence, the  result  of  which  is  an  injury,  and  the  grounds  of 
recovery.  "We  think  the  fraud  practiced  by  Darst  and  Horn 
in  acquiring  this  lot,  h  not  of  such  a  character  that  courts 
would  refuse  either  to  partition  the  lot  between  the  parties  in 
case  application  were  made  for  that  purpose,  or  to  compel  con- 
tribution in  case  one  of  the  purchasers  paid  the  whole  price. 
If  Darst  and  Horn  each  have  one-half  the  lot  acquired  from 
Thomas'  equity  requires  that  each  should  pay  one-half  the  price 
of  it.  The  fraud  was  collateral  to  the  consideration  for  which 
the  decree  was  rendered,  that  being  for  the  price  of  the 
Thomas  lot. 

We  do  not  think  that  the  conduct  of  Darst  and  Horn  in 
acquiring  this  lot,  considered,  presents  a  case  in  which  a  court 
would  refuse  to  compel  contribution  of  the  purchase  money. 

It  is  claimed  by  Darst  that  he  was  liable  in  equity,  between 
himself,  appellant  and  Rebecca  Goldsbbrougli,  to  pay  only 
one-third  of  the  decree.  This  much  he  acknowledged  by- 
paying  it.  He  bases  his  claim  npon  the  fact  that  there 
were  three  respondents  to  the  decree  which  was  against  all 
jointly.    Therefore  each  should   pay  an  equal  share  as  be- 
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tween  themselves.     We  can  see  no  force  in  this  argument. 

Horn  and  Darst  were  the  original  parties  in  the  suit  of 
Thomas.  They  had  purchased,  on  joint  account,  a  lot  belong- 
ing to  him,  for  which  they  were  held  liable  to  pay  the  latter, 
but  Horn  died  during  the  pendency  of  the  suit,  and  having 
devised  his  estate  to  appellant  and  Rebecca  Goldsborongh,  they 
became  parties  to  the  decree  and  responsible  to  pay  the 
amount  that  Horn  should  have  paid — one-half.  By  his  death 
the  estate  did  not  become  liable  to  pay  more  than  he  was  in 
life.  Clearly,  then,  Darst,  as  between  himself^  appellant  and 
Bebecea  Goldsborongh,  was  bound  to  pay  one-half.  The  evi- 
dence shows  that  prior  to  the  issuing  of  the  execution  on 
which  the  sale  in  question  took  place,  the  appellant  and  Be- 
beoca  Goldsborongh  had  paid  one-half  of  the  decree  and  costs. 
After  the  execution  was  in  the  hands  of  the  sheriff  and  before 
the  sale,  Darst  paid  one-third  of  the  decree  and  costs,  thiia 
recognizing  the  debt  as  one  in  which  he  ought  to.  make  con- 
tribution, only  disputing  the  proportion  that  he  should  pay. 

After  the  sheriff  received  the  execution  he  demanded  the 
payment  from  Darst,  who  refused  to  pay  the  remaining  one- 
aixtb,  claiming  that  appellant  should  pay  it.  He  then  pro- 
cared  the  sheriff  to  levy  on  the  lot  of  appellant,  who  would 
not  have  done  so  except  for  the  interference  and  promises  of 
Darst 

The  latter  promised  to  furnish  a  bidder  when  the  sale  took 
place.  Appellee  Casey  bid  in  the  lot  at  the  sale  for  the  bal- 
ance dne  on  the  decree  and  costs. 

It  becomes  necessary  to  inquire  whether  Casey  purchased  in 
the  interest  and  as  the  agent  of  Darst,  it  being  claimed  on  the 
part  of  appellant  that  Casey  was  the  mere  agent  of  Darst, 
and  by  appellees  that  Casey  purchased  in  his  own  interest 
We  do  not  deem  it  necessary  to  go  into  a  general  examination 
of  all  the  facts,  but  we  are  satistied,  from  the  evidence,  that 
Casey^s  purchase  was  in  the  interest  of  Darst,  or  at  least  he 
pnrcliased  at  the  sale  for  the  purpose  of  assisting  Darst  to 
compel  appellant  to  pay  two-thirds  of  the  decree,  and  releasing 
the  former  from  paying  more  than  one-third. 

It  appears  that  Darst  furnished  the  money  to  Casey  to  make 
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the  parchasey  who  was  his  son-in-law,  constant  adviser  in  l^al 
matters,  and  knew  of  the  wrongful  and  illegal  purpose  of  his 
father-in-law,  in  trying  to  compel  appellant  to  paj  an  unjost 
proportion  of  the  debt  He  knew  this  by  notice  given  by 
counsel  for  appellant,  before  the  sale  as  well  as  from  his  own 
knowledge  derived  from  his  conversations  with  Darst,  and  his 
general  tamiliarity  with  his  business.  It  is  true  that  appellees 
both  claim  that  the  money  advanced  by  Darst  was  as  a  loan, 
but  from  all  the  fiicts  and  circumstances  of  the  case  as  well  as 
the  account  which  they  both  gave  of  the  transaction,  we  are 
compelled  to  the  conclusion  that  Casey  was  acting  in  tlie  in- 
terest of  Darst,  and  not  for  himself. 

*  The  entire  transaction  bears  the  impress  of  collusion  be- 
tween the  appellees  to  carry  out  the  scheme  of  Darst  to  make 
wrongful  use  of  the  process  of  the  court  to  sell  appellant's  prop- 
erty to  pay  a  debt,  which  in  equity  and  good  conscience  the 
former  alone  should  pay. 

The  mouey  furnished  by  Darst  and  applied  by  Casey,  hi^ 
agent,  to  the  purchase  of  appellant's  lot,  was  paid  over  to  the 
sheriff,  who  satisfied  the  decree  of  Thomas  in  full. 

Thomas  has  no  further  interest  in  the  matter;  he  has  been 
paid.*  Darst  has  only  paid  what  he  ought  to  have  paid,  and 
instead  of  being  allowed  to  hold  the  certificate  of  purchase  as 
a  cloud  upon  the  title,  he  should  be  hold  to  have  paid  his  own 
debt  and  be  compelled  to  surrender  the  certificate.  .  He  ought 
not  to  be  allowed  to  avail  himself  of  the  fraud  by  which  he 
brought  about  the  sale. 

Such  an  illegal  use  made  of  the  process  of  the  court  ought 
not  to  be  tolerated.  If  there  could  be  no  contribution  enforced 
against  Darst,  as  Casey  claims  in  his  answer,  though  Darst 
does  not,  the  success  of  such  a  fraud  as  this  would  be  more 
galling  and  vexatious  because  there  would  be  no  remedy.  Had 
the  sheriff  been  left  free  to  act  without  the  interference  of 
Darst,  he  would  have  collected  the  balance  of  the  execution 
of  the  latter.  Should  he  by  his  wrongful  intermeddling  gain 
such  an  advantage  as  this  ? 

It  is  true,  as  appears  from  the  evidence,  that  the  lot  of  ap- 
pellant which  was  sold,  came  to  him  by  virtue  of  a  foreclosure 
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of  a  mortga^  op  trust  deed  which  he  received  as  the  legatee 
of  Horn.  The  decree  only  authorized  execution  against  the 
personal  proi^erty  of  Horn  in  the  hands  of  appellant,  and  not 
against  his  real  estate.  At  law  the  levy  on  the  appellant's  real 
estate  would  be  in  excess  of  the  decree  and  void.  It  is  true 
that  Thomas  might  follow,  by  proceedings  in  equity,  the  per- 
sonal estate  invested  in  the  lot,  and  obtain  satisfaction  of  the 
decree  out  of  the  lot,  but  he  has  not  attempted  this,  and  Darst 
by  bidding  at  the  sale  has  paid  the  money  to  Thomas.  If  the 
fbriner  should  now  claim  that  the  sale  should  not  be  set  aside 
on  the  ground  of  being  void  at  law  except  on  equitable  terms 
to  be  enforced  against  appellant,  sncli  as  the  payment  of  the 
bid,  we  must  hold  that  he  has  no  such  claim  to  the  equitable 
interference  of  the  court,  because  the  debt  was  his  own,  and  he 
shou  d  liave  paid 

We  are  of  the  opinion,  therefore,  that  the  exceptions  to  the 
master's  report  should  have  been  overruled,  and  a  decree  mak- 
ing the  injunction  perpetual,  and  removing  the  certificate  as  a 
cloud  upon  appellant's  title,  and  declaring  the  bid  of  Casey 
and  payment  of  the  money,  as  a  full  satisfaction  of  the  decree, 
and  generally  the  relief  as  prayed  for  in  the  bill.  For  the  er- 
ror of  the  court  in  dismissing  the  bill  and  not  granting  such 
relief,  the  decree  is  reversed  and  the  cause  is  remanded,  with 
directions  to  overrule  exceptions  to  the  master's  report,  and 

render  decree  thereon. 

Reversed  and  remanded. 


Samuel  H.  McNat 

V. 

Daniel  G.  Stratton. 


1.  Statement  — ^Falsb  iMpRisd^MEirT —  Selp-defenbe. —  Appellant 
brought  suit  for  faXae  impnsoiiment.  App3llee  pleaded  that  he  did  the  act  in 
necessary  aelf-defenae.  It  appears  that  appellee  rode  to  appellant's  house, 
foond  appellant  at  work  in  a  com  crib,  and  drew  a  revolver,  threatening  to 
keep  appellee  in  the  crib  till  he  was  as  cold  as  the  grave,  unless  he  would  an- 
r^T'^r  certain  questions  propounded  to  him;  fired  at  him  once,  and  actually 
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kept  him  in  the  crib  for  over  an  hour,  and  until  appellant  procured  a  revolver, 
and  appellee  was  forced  to  retire.  KelA^  that  the  evidence  failed  to  suppoit 
appellee  *8  plea  of  self-defense,  and  the  instructions  of  the  court  upon  thai 
point  were  erroneous. 

2.  Instkuctions— Rule  as  to. — ^Instructions  should  be  drawn  with  ref- 
erence to  the  evidence,  and  in  such  a  manner  that  the  jury  may  clearly  un- 
derstand what  the  issues  are,  and  what  the  law  is  when  applied  to  the  facts. 

3.  Trespass — ^D  ah  ages. — Every  trespa<»s  g-ives  a  cause  of  action  for  at  least 
nominal  damages.  If  the  defendant  is  found  guilty,  it  is  not  necessary 
that  actual  damagas  should  be  proven,  in  order  that  vindictive  or  exemplary 
damages  may  be  given. 

4.  ExBNTPLART  DAMVGB^. — ^Th9  ?ivin?  of  6X0 mplary  damages  is  in  the 
discretion  of  the  jury,  and  miy  be  allowed  either  where  m  Alice,  violence,  op- 
pression, or  wanton  recklessness  mingle  in  the  controversy,  or  where  the  act 
complained  of  partakes  of  a  criminal  or  wanton  nature. 

5.  When  actual  damage  must  be  shown. — In  suits  for  dam  xg^s  under 
the  dram-shop  act,  it  is  necessary  to  prova  actual  damagft?3  befor3  exemplary 
damages  can  be  awarded,  but  this  is  for  the  rejison  that  the  statute  allows 
such  damages  only  when  actual  damage  is  shown. 

6.  Jury  not  compelled  to  give  exbmplart  damage^. — The  jury  may 
give  exemplary  damages  in  their  discretion,  but  they  are  not  compelled  to  do 

80. 

Appeal  from  the  Circuit  Court  of  Henry  county;  the  Hon. 
John  J.  Glenn,  Judge,  presiding.  Opinion  filed  November 
2,  188L 

Mr.  C.  C.  Wilson,  for  appellant 

Messrs.  Shepard  &  Marston,  for  appellee;  that  vindictive 
damages  can  only  follow  upon  actual  damages,  cited  T.  P.  & 
W.  R  R  Co.  V.  Patterson,  63  111.  304;  Chicago  v.  Martin,  49 
111.  241;  Kennedy  v.  N.  Mo.  R  K.  Co.  36  Mo.  351. 

Damages  should  be  only  compensatory:  Fay  v.  Parker,  16 
Am.  Rep.  270. 

Viniictive  damages  cannot  be  allowed  unless  there  is  mal- 
ice: Pierce  v.  Millay,  44  111.  189;  Hawk  v.  Eidgway,  33  111. 
473;  Donnelly  v.  Harris,  41  111.  126;  ChicAgu  v.  Martin,  49 
111.  241;  T.  P.  &W.  R  R  Co.  v.  Patterson,  63  111.  304; 
Williams  v.  Reil,  20  111.  147;  Sedgwick  on  Damages,  38. 

The  evidence  was  conflicting,  and  it  was  the  especial  prov- 
ince of  the  jury  to  reconcile  it:  Chapman  v.  Burt,  77  III.  337; 
Edgman  v.  Ashelby,  76111.  161;  Kightlinger  v.  Egan,  75  111. 
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141;  Neustadt  v.  Hall,  58  III.  172;  Ellis  v.  Locke,  2  Gilm.  459; 
O'Reily  v.  Fitzgerald,  40  111.  310. 

A  new  trial  will  not  be  <T^ranted  unless  the  verdict  is  clearly 
against  the  evidence:  0.  &  R.  I.  R  R  Co.  v.  Hiitchins,  34  111. 
108;  C.  &  R  I.  R  R  Co.  v.  M-iKean,  40  111.  218;  Da  Forest 
Oder,  42  111.  500;  C.  &  K  W.  R  R  Co.  v.  Dement,  44  111. 
74;  O.  R  &  Q.  R  R  Co.  v.  Van  Patten,  64  111.  510. 

Lacet,  J.  The  appellant  bronght  suit  in  an  action  of  tres- 
pass for  false  imprisonment  against  appellee.  It  appears  from 
the  evidence  that  on  the  30th  day  of  October,  A.  D.  1879,  the 
appellee  came  to  the  corn  crib  of  the  former  while  he  was  in 
his  crib  throwing  back  corn  to  make  room  for  more.  He  was 
riding  on  a  pony  and  was  armed  with  a  loaded  revolver.  The 
west  side  of  the  crib  was  on  the  east  line  of  the  highway,  and 
the  honse  of  appellant,  a  few  rods  off,  was  on  the  west  side  of 
the  road.  The  crib  was  filled  with  some  ten  feet  high  of  corn, 
nearly  to  the  top,  and  was  covered  with  what  is  called  a  shed 
roof,  with  an  opening  along  the  west  line  of  the  crib,  just  un- 
der the  roof,  of  about  two  feet  wide,  facing  the  road.  The 
appellee  coming  along  the  highway  on  the  horse,  stopped  in 
front  of  the  crib  and  demanded  of  appellant  to  state  whether 
he  had  made  certain  derogatory  remarks  concerning  the  form- 
er's family,  but  appellant  refused  to  answer. 

The  appellee  took  out  his  revolver  and  had  it  hanging  by  his 
side,  when  appellant  called  for  his  wife  to  bring  his  revolver 
from  the  house.  Appellant  kept  urging  his  wife  to  shoot,  but 
she  did  not,  and  when  appellant,  who  was  unarmed,  made  an 
attempt  to  get  out  of  the  crib,  appellee  ordered  him  not  to  get 
out,  and  having  already  dismounted  from  his  horse,  drew  his 
revolver  and  fired  at  him  while  he  was  in  the  crib,  the  ball 
striking  his  arm,  bruising  it  badly,  but  not  breaking  the 
skin.  At  this  juncture  appellant  dug  a  trench  in  the  corn  in 
the  middle  of  ''  <Tib,  throwing  the  corn  up  on  each  side 
against  the  U  ds  nid  got  down  in  the  excavation  out  of 
sight,  for  the  piu  ,^ '6C  of  being  protected  from  the  shots  from 
appellant's  revolver.  Appellee  still  stood  guard  with  his  re- 
volver, keeping  appellant  from  coming  out  of  the  crib.    At 
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this  time  some  men  of  the  neighborhood  came  up,  whom  ap- 
pellant besouglit  to  take  appellee  away,  bnt  they  would  not 
interfere.  The  wife  of  appellant  went  some  80  rods  after  one 
Stackhoiise,  a  man  who  was  working  in  tlie  field,  being  gone 
fifteen  or  twenty  minutes,  and  returned  with  the  man,  but  he 
did  nothing. 

The  appellee  kept  appellant  confined  in  the  crib  from  an 
hour  to  an  hour  and  a  half,  refusing  to  allow  him  to  come 
down  until  he  should  answer  his  questions. 

About  the  close  of  the  affray,  while  attention  was  directed 
from  the  wife  of  appellant  she  threw  his  revolver  into  the  crib, 
when  he  seized  it  and  raising  up  fired  it  at  appellee  who  also 
fired  at  appellant  at  about  the  same  time.  The  appellee  was 
wounded  in  the  wrist  and  appellant  not  touched. 

Then  a  second  shot  was  fired  by  appellant  at  appellee,  he 
still  standing  close  to  the  crib  with  his  revolver  in  hand,  ap- 
pellee attei!ipting  to  return  the  fire.  The  last  shot  by  appel- 
lant wounded  appellee  in  the  arm  and  disabled  him.  The  by- 
standers then  interfered  and  the  affray  ended.  This  in  brief, 
is  the  case.  The  cause  of  action  was  for  an  assault  as  well  as  / 
unlawful  imprisonment. 

If  the  plaintiff  could  make  out  either  charge  the  cause  of 
action  would  be  complete. 

The  ai>pellee  justified  on  the  ground  that  the  assault  was 
made  in  the  necessary  self-defense  of  the  life  of  appellee,  or  to 
prevent  great  bodily  harm,  and  that  the  imprisonment  of  the 
appellant  in  the  corn  crib  for  an  hour  to  an  hour  and  a  half 
was  also  in  necessary  self-defense.  Without  going  into  a  gen- 
eral discussion  of  the  evidence  we  have  come  to  the  conclusion 
that  it  does  not  sustain  the  verdict,  more  especially  on  the 
charge  of  false  imprisonment.  After  the  appellee  had  placed 
himself  before  the  appellant's  crib  with  a  revolver  in  his  hand, 
and  demanded  to  be  told  whether  appellant  had  made  certain 
slanderous  statements  in  regard  to  the  former's  family,  the  diffi- 
culty commenced,  and  the  appellee  fired  at  appellant;  then  the 
latter  hid  himself  in  the  corn.  From  this  time  for  at  least  an 
hour,  the  appellee  maintained  his  position  before  the  crib,  refus- 
ing to  allow  the  appellant  to  come  out  until  he  had  answered 
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his  qneetions.  For  a  considerable  portion  of  this  time  the  ap- 
pellant's wife,  who  had  his  revolver  with  her,  was  absent.  She 
went  some  quarter  of  a  mile  away  to  bring  Stockhouse,  who 
was  working  in  the  field,  to  get  him  to  remove  the  appelleo 
from  before  the  crib,  so  that  her  hasband  coald  get  out  of  his 
prison. 

During  the  time  she  was  gone,  appellant  had  no  weapons, 
and  two  or  three  other  men  were  standing  by  who  had  been 
besonght  in  vain  to  take  appellee  away.  The  appellee  stood  by, 
the  only  man  who  had  any  arms,  refusing  to  allow  appellant  to 
escape  from  the  crib. 

It  seems  to  us  clear  that  under  such  circumstances  no  rea- 
sonable man  would  have  apprehended  that  the  danger  to  ap- 
pellee was  so  urgent  and  pressing  that  he  would  have  been 
compelled,  for  fear  of  losing  his  own  life  or  i^eceiviug  great 
bodily  harm,  to  keep  appellant  in  prison.  There  could  have 
been  no  reasonable  belief  that  the  danger  was  so  great  that  it 
was  absolutely  necessary  to  continue  the  imprisonment  in  or- 
der to  save  his  own  life,  or  prevent  his  receiving  great  bodily 
harm  (Chap.  38,  Sec.  149,  R  S.). 

Appellee  could  have  put  away  his  revolver  and  retired  in 
safety.  Instead  of  doing  so,  he  remained  ^at  his  station,  de- 
claring that  appellant  should  never  come  down*  until  he  made 
answer  to  his  questions.  There  was  evidence  tending  to  show 
that  appellee  was  the  aggressor;  if  he  was,  and  the  jury  so 
found,  before  he  could  justify  on  the  ground  of  self  defense 
lie  should  have  in  good  faith  declined  any  further  contest. 
The  6th  and  7th  instructions  for  defendant  should  under  the 
evidence  have  been  guarded  in  this  particular. 

The  6th  instruction  given  for  defendant  tells  the  jury 
that  ^^  although  you  may  believe  from  the  evidence  that  the 
defendant  deprived  the  plaintiff  of  his  liberty  by  forcibly 
keeping  him  in  a  corn-crib  for  a  time  against  his  will;  yet,  if 
you  further  believe  from  the  evidence  that  the  action  and  lan- 
guage of  the  plaintiff  at  the  time  was  such  as  to  raise  a  rea- 
sonable and  well  grounded  apprehension  that  he  was  actually 
about  to  suffer  great  bodily  harm  at  the  hands  of  the  plain- 
tiff,^ and  acting  in  good  faith  under  such  apprehension  he  con- 
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fined  and  deprived  of  his  liberty  the  plaintiff,  so  far  as  to 
him  seemed  necessary  for  his  own  self  defense,  you  will  find 
him  not  gnilty." 

This  instruction  requires  the  belief  of  danger  to  appellee  to 
arise  from  ^'  the  language  and  actions  of  the  appellant  alone, 
and  only  authorizes  the  jury  to  consider  such  actions  and  lan- 
guage in  determining  this  question ;  whereas,  the  jury  should 
have  been  told  that  such  reasonable  belief  of  danger  must 
arise  from  a  full  and  fair  consideration  of  all  the  facts  and  cir- 
cumstances surrounding  the  occurrence  detailed  in  the  evir 
dence  as  well  as  the  language  and  actions  of  appellee.  The 
language  and  actions  of  appellant  might  have  been  ever  so 
menacing,  yet  when  taken  into  consideration  with  all  the  other 
facts,  no  reasonable  man  would  have  believed  there  M^as  any 
urgent  and  pressing  danger,  requiring  imprisonment  for  an 
hour  or  more.  The  jury  are  also  told  that  if  such  reasonable 
apprehension  of  danger  existed,  then  the  appellee  might  de- 
prive appellant  of  his  liberty,  ^'  so  far  as  to  him  seemed  neees* 
aary  for  his  own  self  defense."    This  is  error. 

The  imprisonment  to  prevent  such  bodily  harm  sh9uld  only 
have  been  such  as  would  be  deemed  reasonable  and  necessary 
by  an  ordinarily  prudent  man  under  the  circumstances. 

The  appellee  might  have  supposed  it  was  necessary  to  con- 
tinue the  imprisonment  for  an  hour  and  a  halt^  long  after  all 
reasonable  danger  had  passed,  if  it  ever  existed.  The  jury 
should  have  also  been  told  that  such  reasonable  danger  should 
have  existed  during  the  whole  time  of  the  imprisonment 

The  7th  instruction,  attempting  to  state  a  general  propsi- 
tion  of  law,  appears  to  assume  that  appellee  was  threatened 
with  danger,  and  in  particularizing  the  acts,  threats  and  con- 
duct of  the  appellant,  without  calling  the  jury's  attention  to 
the  other  evidence  and  the  facts  and  circumstances  surround- 
ing the  transaction  bearing  on  the  question  of  reasonable  ap- 
prehension of  danger,  the  instruction  is  erroneous. 

The  instructions  should  be  drawn  in  reference  to  the  evi- 
dence, and  in  such  a  manner  that  tlie  jury  may  clearly  under- 
stand what  the  issues  are,  and  what  the  law  is  when  applied 
to  the  facts.     In  cases  of  this  kind  where  the  facts  justify,  the 
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law  Bhould  give  a  Bure  and  adequate  remedy,  "  that  the  pub- 
lic tranquility  may  be  preserved  by  saving  the  necessity  to  a 
resort  to  personal  violence."  If  appellant  had  slandered  the 
family  of  the  appellee,  he  or  tlie}'  had  an  adequate  remedy  at 
law,  and  should  have  pursued  that  alone. 

In  attempting  to  take  the  law  into  his  own  hands,  he  put  in 
great  peril  tlie  life  of  himself  as  well  as  that  of  the  appellant, 
disturbed  the  good  order  of  society,  and  interrupted  the 
peacelnl  sway  of  the  law,  to  which  all  should  submit.  The 
giving  the  9th  instruction  for  appellee  we  regard  as  an  error. 
The  jury  are  told  that  punitive,  vindictive  or  exemplary  dam- 
ages could  not  be  allowed  unless  ap;)ellant  had  proved  actual 
damages,  and  that  unless  the  jury  believe  from  the  evidence 
that  the  appellant  had  sustained  actual  damages,  then  he  could 
not  recover,  and  they  should  iiiid  defendant  not  guilty. 

Every  trespass  gives  a  cause  of  action  for  at  least  nominal 
damages.  If  the  defendant  is  found  guilty  it  is  not  necessary 
that  actual  damages  should  be  proven,  that  vindictive  or  ex- 
emplary damages  should  be  given.  The  giving  of  exemplary 
damages  is  in  the  discretion  of  the  jury,  and  may  be  allowed 
either  where  **  malice,  violence,  Ojjpression  or  wanton  reckless- 
ness, mingle  in  the  controversy,  or  wherc/the  act  complained  of 
partakes  of  a  criminal  or  wanton  nature,  else  the  amount 
sought  to  be  recovered  must  be  confine<l  to  compensation. 
T.  P.  &  W.  K.  R  Co.  V.  Patterson,  63  111.301;  Alcorn  v. 
Mitchell,  Ibid,  553. 

Incases  of  suits  for  damages  under  the  Dram  Shop  Act,  it 
is  necessarjr  to  prove  actual  damasres  before  exemplary  dam- 
ages can  be  awarded;  but  this  is  for  the  reason  that  the  statute 
only  allows  exemplary  damages  in  case  actual  damages  are 
proven,  as  it  is  construed  by  the  courts.  Freese  v.  Tripp,  70  111. 
496;  Eeed  v.  Horn,  73  111.  596,  and  cases  cited.  But  this  rule 
has  no  application  to  cases  of  trespass  generally.  And  if 
there  is  a  lack  of  malice,  but  the  assault  is  without  considera- 
ble provocation,  and  of  a  gross,  wanton  and  outrageous  charac- 
ter, then  the  plaintiff  may  recover  exemplary  damages.  Drohn 
V.  Brewer,  77  111.  280. 

The  11th  instruction  asked  for  by  appellant,  we  think,  was 
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properly  refused,  for  tlie  reason  that  it  made  it  obligatory  on 
the  jury  to  assess  exemplary  damages.  In  their  discretion  they 
may  do  so,  but  are  not  compelled. 

We  think  the  case  ought  to  be  submitted  to  another  jury. 
The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 

PiLLSBUEY,  J.  I  fully  concur  with  my  brother  Lacey  in  his 
criticisms  upon  the  rerdict  and  the  instructions,  and  tiiink  he 
would  be  justified  in  going  much  further. 

Personally,  I  do  not  think  that  there  is  the  first  element  of 
self-defense  in  the  case.  This  appellee  saw  his  neighbor  in  a 
position,  where  he  could  be  taken  at  a  disadvantage,  and  with 
pistol  in  hand  demanded  that  the  appellant  should  answer  cer- 
tain questions,  and  when  requested  to  go  away  swore  he  would 
keep  the  appellant  there  until  he  was  as  cold  as  the  grave. 
Upon  the  appellant  attempting  to  come  out  of  the  crib,  the  ap- 
pellee shot  at  him,  and  the  bullet  went  through  the  clothing 
of  appellant,  and  bruised  his  arm. 

After  the  shot  was  fired  the  appellant  hid  himself  in  the 
corn,  and  his  wife  went  after  the  hired  hand,  and  was  gone 
some  fifteen  minutes.  It  requires  a  great  amount  of  credulity 
to  believe  that  all  this  time  the  appellee  was  the  one  really  im- 
prisoned in  the  highway,  within  a  few  feet  of  the  crib.  There 
is  nothing  in  this  defense.  It  is  another  case  where  the  sacred 
right  of  self  defense  is  made  use  of  to  defeat  right  and  justice. 
Every  verdict  like  this  is  an  additional  reason  for  carrying 
deadly  weapons  for  self  protection.  In  my  opinion  there  was 
not  evidence  sufficient  in  the  case  upon  which  to  base  an 
instruction    submitting  the  question   of  self-defense  to   the 

jury- 

The  assault  upon  the  appellant  was  an  aggravated  one,  with- 
out a  single  mitigating  circumstance.  If  the  appellant  when  he 
obtained  his  revolver  had  killed  the  appellee,  I  think  he  could 
have  appealed  to  the  law  of  self  defense,  with  far  greater  con- 
fidence, than  can  the  appellee,  under  the  facts  of  this  case. 
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John  Weide 

V. 

Henrietta  Thiel. 

1.  Statement. — Appellant,  being  the  owner  of  a  boll,  left  him  in  the 
care  of  D.  for  use  daring  the  season.  D.  kept  the  animal  in  a  well -fenced 
pasture,  where  he  remained  quiet  for  some  weeks,  and  until,  by  the  agency 
of  appellee*8  sons,  he  broke  over  into  appellant's  and  gored  appellee's  mare, 
which  was  the  ii^'ary  complaihed  of.  The  action  is  brought  under  the  stat- 
ute relating  to  male  animals  running  at  large. 

2.  NsoLiGENCB — Bailee. — ^The  bailee,  and  not  the  bailor,  is  liable  for 
the  trespass  of  his  cattle  while  in  charge  of  the  bailee,  unless  the  bailor  has 
selected  an  irresponsible  bailee,  and  knows,  or  has  reason  to  believe,  that  the 
cattle  would  commit  the  trespass  when  placed  in  his  care. 

3.  Owner  not  liable. — Only  a  reasonable  effort  to  restrain  the  animal 
is  required,  and  if  no  reasonably  prudent  man  would  have  foreseen  this  re- 
sult, then  the  owner  is  not  liable,  even  had  the  animal  broken  out  without 
the  fault  of  appellee  or  her  agents. 

4  Duty  op  bailee. — If  the  baQee  knew  all  about  the  animal,  it  wa$4iis 
business  to  keep  him  secure,  but  he  was  only  bound  to  keep  him  in  an  en- 
closure reasonably  secure  for  that  purpose,  when  not  interfered  with  by  the 
agents  of  appellee. 

Appeal  from  the  Circuit  Court  of  Pntnara  county;  the 
Hon.  N.  M.  Laws,  Judge,  presiding.  Opinion  filed  Nov.  2, 
1881. 

Mr.  Wm.  H.  Casson  and  Mr.  Fred.  S.  Potter,  for  appellant; 
that  trespass  will  not  lie  against  the  owner  of  cattle  in  the 
hands  of  an  agister,  cited  Ward  v.  Brown,  64  111.  307. 

The  Practice  Act  does  not  change  the  law  as  to  what  should 
be  alleged  in  a  count  to  make  it  good  in  trespass  or  case.  St. 
L.&T.  R  RCo.  V.  Summit,  3  Bradwell,  160;  Blalock  v. 
Kandall,  76  lU.  224;  Bassett  v.  Bratton,  86  111.  152;  C.  R  I. 
&  P.  R  R  Co.  V.  Todd,  91  111.  70;  T.  W.  &  W.  R  R  Co.  v. 
Bigge,  85  111.  80. 

Mr.  C.  0.  Jones  and  Mr.  P.  S.  Pbblet,  for  appellee;  cited 
Rev.  Stat  1874,  Chap.  8,  §  10;  Mareau  v.  Vanatta,  88  111.  132; 
Ward  V.  Brown,  64  111.  307. 

LaosT)  J.    Appellee  sued  appellant  in  an  action  of  trespass 
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to  recover  damages  alleged  to  have  been  done  to  appellee's 
mare  by  the  bull  of  appellant  in  goring  her  with  his  horns. 

The  action  is  brought  under  Sections  8  and  10  of  Chap.  8, 
E.  S.  1874,  prohibiting  bulls  and  certain  other  male  animals 
from  running  at  large,  and  providing  that  every  such  owner  or 
keeper  of  such  male  animals  who  shall  allow  any  such  male 
animal  to  go  unrestrained  or  run  at  large,  shall  be  deemed  lia- 
ble for  all  damages  that  may  accrue  to  others,  whether  to  their 
persons  or  their  property,  as  stock  breeder  or  otherwise,  caused 
or  brought  about  by  the  unrestraint  or  running  at  large  of  said 
male  animals. 

The  declaration  avers  that  the  appellant  was  the  owner  and 
keeper  of  a  bull,  and  knowing  said  bull  was  liable  to  do  dam- 
age to  others  and  to  their  property  if  allowed  to  run  at  large, 
did  so  negligently  and  unlawfully  keep  and  care  for  said  bull, 
that  the  said  bull  for  want  of  safe  keeping  and  proper  confine- 
ment and  care  on  the  part  of  defendant  and  his  servants,  did 
wander  away  and  run  at  large,  and  was  allowed  by  appellant  to 
come  to  appellee's  pasture  and  unlawfully  break  and  enter 
therein,  and  attacked  and  gored  and  wounded  appellee's  mare 
with  his  horns,  etc.;  claiming  damages  in  the  sum  of  $200. 

On  the  trial  the  appellee  recovered  damages  to  the  amount 
of  $67.  The  evidence  shows  that  about  the  Ist  October,  1880, 
appellant  loaned  the  bull  to  Charles  Dietch,  to  keep  for  Dietch's 
use,  who  was  to  take  good  care  of  him.  Dietch  had  a  pasture 
containing  about  thirty-six  acres  adjoining  a  pasture  of  seven 
or  eight  acres  of  appellant,  separated  by  a  partition  fence;  the 
fence  around  Dietch's  pasture  was  newly  built,  nine  rails  high, 
and  staked  and  ridered.  The  partition  fence  between  him  and 
appellant  was  not  quite  so  good.  Dietch  was  a  careful  man. 
Th^^ppellaTit,.aad-Iiietcli-fiach  had  knqwjedge.  that  JthejMill. 
jEO«i4J)reak  out  overieBeeft  when  cows  were  around  wanting 

Appellant  and  Dietch  had  equal  knowledge  of  the  habits 
and  disposition  of  the  bull  as  to  his  being  breachy  or  other- 
wise. The  bull  was  never  known  to  hurt  anything  before. 
He  had  been  kept  in  Dietch's  pasture  about  two  weeks  with- 
out getting  out.    Fred  Thiel,  who  was  about  21  years  old,  and 
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lived  with  his  mother,  appellee,  had  care  of  her  stock,  the  mare 
in  question  and  her  cattle,  ever  since  his  father's  death,  abont 
four  years  before  the  trial.  On  the  morning  of  the  day  pre- 
ceding the  one  on  which  the  mare  was  hurt,  Fred  and  Lewis 
Thiel  and  anotlier  son  of  appellee,  drove  one  of  her  cows  to 
and  turned  her  into  Dietch's  pasture  without  leave,  to  be  served 
by  the  bull,  leaving  lier  there  all  day,  when  at  evenincr  they 
took  her  out  and  drove  her  home.  At  tlie  time  tliey  took  her 
out  the  bull  followed  along  on  the  inside  of  clie  funce  and  finally 
jumped  out  of  the  pasture  into  appellant's  pasture,  which,  as 
we  understand,  adjoins  that  of  appellee,  where  the  mare  was 
kept.  The  next  morning  the  bull  jumped  into  the  pasture 
where  the  mare  was,  and  during  the  day  gored  her.  At  the 
time  the  cow  of  appellee  was  taken  out  of  Dietch's  pasture, 
the  Thiel  boys  saw  the  bull  jump  out  while  chasing  after  the 
cow  that  they  were  taking  away.  They  neither  put  the  bull 
back  into  the  pasture  nor  informed  Dietch  that  he  was  out. 
They  knew  that  he  was  in  the  habit  of  following  appellee's 
cows  home  after  he  had  served  them,  for  he  had  done  so  before. 
Dietch  was  absent  from  home  that  day  and  knew  nothing 
abont  the  bull  being  out. 

It  does  not  appear  by  any  evidence  that  either  Dietch  or 
appellant  knew  that  the  bull  was  out  of  the  pasture  before  the 
time  the  mare  was  gored.  The  accident  happened  so  shortly 
after  the  bull  broke  out  that  they  would  not  be  presumed  to 
liave  had  known  of  his  having  broken  out.  It  seems  the  fence 
aronnd  Dietch's  pasture  was  a  good  one,  and  had  been  suffi- 
cient to  hold  the  bull  securely  from  October  1st  to  21st,  and 
from  anytlnng  that  appears  in  evidence,  would  have  so  con- 
tinned  to  retain  him,  had  the  sons  of  appellee  not  intermeddled 
with  him.  The  bi'eaking  out  of  the  bull  from  the  enclosure 
where  he  was  kept  is  directly  traceable  to  the  conduct  of  ap- 
pellee's sons,  who  must  be  presumed  under  the  evidence  to 
have  had  the  sanction  of  appellee  for  what  they  did.  If  it  was 
appellee's  fault  that  the  bull  got  out  of  the  pasture,  and  she 
thereby  materially  contributed  to  bringing  the  injury  on  her- 
self, she  cannot  recover.  Iveightlinger  v.  Egan,  65  111.  235.  It 
does  not  appear  that  the  bull  was  hard   to  restrain  and  keep 
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inside  inclosures.  The  only  case  shown  that  would  cause  him 
to  break  out,  was  to  go  after  cows.  The  evidence  does  not 
disclose  that  appellant  knew  any  more  of  the  habits  or  disposi- 
tion of  the  bull  than  did  Dietch. 

Deitch  was  a  careful,  prudent  man.  This  was  known  to 
appellant.  In  what  does  appellant's  negligence  consist?  Not, 
certainly  in  selecting  his  bailee.  Does  it  consist  in  not  inform- 
ing the  bailee  of  all  the  bad  traits  of  the  bull  as  to  being 
breachy?  It  does  not.  For  Dietch  knew  as  much  about  it  as 
•did  appellant.  What  omission  of  duty  has  he  been  guilty  of? 
We  can  not  see  any. 

In  Ward  et  al.  v.  Brown,  64:  111.  304,  the  Supreme  Court  say 
that  the  bailee  and  not  the  bailor  is  liable  for  trespass  of  his 
cattle  while  in  charge  of  the  bailee  unless  '•  the  bailor  had 
selected  an  irresponsible  bailee,  and  had  known  or  reason  to 
believe  that  the  cattle  would  commit  the  trespass  when  placed 
in  his  hands,"  then  in  an  action  of  case  setting  up  the  facts  the 
owner  might  be  liable.  In  this  case,  as  the  statute  requires  this 
class  of  animals  to  be  restrained  from  running  at  large,  it  may 
be  true  that  if  the  appellant  was  negligent  in  selecting  his 
bailee,  or  knew  or  might  have  known  that  the  bailee  would 
allow  the  bull  to  escape  through  negligence,  that  he  would  be 
liable,  under  a  declaration  containing  the  proper  averments. 
It  seems  to  us  that  even  if  the  declaration  was  properly  drawn, 
that  there  is  a  manifest  want  of  evidence  to  sustain  the  verdict. 
Would  a  reasonably  prudent  man  foresee,  placed  in  the  situa- 
tion of  the  appellant  at  the  time  he  let  Dietch  have  the  bull 
in  charge,  that  this  bull  would  after  being  placed  in  a  pasture 
with  a  good  fence,  sufficient  to  restrain  him  for  two  weeks, 
break  out  of  the  pasture?  If  no  reasonably  prudent  man 
would  have  forseen  this  result  then  the  appellant  could  not  be 
liable,  even  had  the  bull  broken  out  without  any  fault  of  appel- 
lee or  her  agents.  Only  reasonable  effort  to  restrain  the  bull 
was  required. 

It  was  not  necessary  to  guard  against  all  possible  contingen- 
cies. We  think  taking  all  the  facts  of  the  case  as  appears  from 
the  evidence  in  the  record,  the  verdict  is  not  sustained  by  the 
evidence. 
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The  third  instruction  given  for  appellee  is  erroneous,  for  the 
reason  that  it  appears  from  the  evidence  that  Dietch  knew  as 
mnch  about  the  bull's  habits  as  appellant,  and  it  was  not  his 
duty  to  see  at  all  times  that  Dietch  would  keep  the  bull  secure. 

If  Dietch  knew  all  about  the  bull,  it  was  his  business  to 
keep  him  secure,  and  even  Dietch  was  only  bound  to  keep  the 
bull  in  an  enclosure  reasonably  secure  for  that  purpose,  when 
not  interfered  with  by  agents  of  appellee. 

The  modification  of  the  appellee's  instruction  was  erroneous 
for  want  of  evidence  on  which  to  base  it.  There  is  noevidence 
to  show  that  appellant  knew  where  Dietch  intended  to  put  the 
bull,  but  Dietch  promised  to  take  good  care  of  him.  For 
these  reasons  the  judgment  is  reversed  and  cause  remanded. 

Beversed  and  remanded. 


W.  W.  Sherwin  et  al. 

V. 

Stepijen  Lasher. 

Landlord  and  tenant — Occupancy  rent  free — ^Verdict  against 
BVTDENCE. — ^The  verdict  is  manifestly  against  the  evidence,  and  the  judg- 
ment is  reversed.  A  tenant  is  not  bound  to  pay  rent  in  the  absence  of  an 
express  agreement  that  he  may  occupy  rent  free.  If  by  the  terms  of  the 
renting  and  the  circumstances  existing  at  the  time  both  parties  understood 
that  no  rent  was  to  be  paid  other  than  care  of  the  property  and  repairs,  that 
is  sufBcIent  to  constitute  an  implied  agreement  that  no  other  rent  is  to  be  paid. 

Appeal  from  the  Circuit  Court  of  Kane  county,  the  Hon. 
Charles  Kellum,  Judge,  presiding.  ''Opinion  filed  Nov.  2, 
1881. 

Messrs.  Botsford,  Barry  &  Russell,  for  appellants;  that 
defective  instructions  of  an  important  character  are  not  cured 
by  others  not  containing  the  imperfection,  cited  Quinn  v. 
Donevan,  85  111.  194;  III  Linen  Co.  v.  Hough,  91 11, 163;  Jol- 
iet  V.  Walker,  7  Bradwell,  267. 

Where  there  may  be  doubt  whether  substantial  justice  has 
been  done,  each  instruction  should  state  the  law  correctly; 
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Village  of  Warren  v.  Wright,  3  Brad  well  602;  Volk  v.  Roache, 
70  111.  297;  Cnshraaij  v.  Cogswell,  86  111.  62;  Evans  v.  George, 
80  111.  51;  Ogden  v.  Kirbj,^79  111.  655;  Adams  v.  Smith,  68 
111.  417. 

Mr.  E.  S.  JosLTN,  for  appellee. 

Lacey,  J.  This  was  a  suit  in  assumpsit  brought  by  appel- 
lee against  appellant  to  recover  certain  rents  for  the  use  and 
occupation  of  certain  old  and  dilapidated  buildings.  The  re- 
covery was  for  one  hundred  and  fifty  dollars,  on  which  judg- 
ment was  rendered  against  appellant  and  for  costs  of  suit. 

We  think  the  verdict  of  the  jury  was  manifestly  against  the 
weight  of  the  evidence,  and  will  not  go  into  an  extended  dis- 
cussion of  it.  The  defense  made  to  the  appellee^s  claim  for 
rent  was  that  the  buildings  were  old  and  out  of  repair,  going 
to  loss  and  could  not  be  rented  at  all;  that  they  made  appli- 
cation to  appellee  to  occupy  them,  and  that  he  said  he  could 
not  rent  them  and  that  if  they  would  repair  them  they  might 
occupy  them  and  that  thereupon,  they  did  fix  up  the  buildings 
at  considerable  expense  and  did  occupy  them  for  a  time;  that 
such  occupation  was  without  expectation  on  either  part  that 
they  should  pay  rent  other  than  to  care  for  and  repair  the 
buildings. 

We  think  also  that  the  second  and  third  instructions  given  by 
the  court  to  the  jury  for  appellee  were  erroneous,  in  that  they 
were  calculated  to  mislead  the  jury.  The  jury  may  have  under- 
stood from  them  that  the  law  was  that  the  appellants  must  pay 
rent  unless  there  was  an  express  agreement  in  so  many  words 
that  no  rent  was  to  be  paid,  when  if  by  the  terms  of  the  renting 
and  the  circumstance  existing  at  the  time  both  parties  under- 
stood that  no  rent  was  to  be  paid  other  than  care  and  attention 
to  the  property  and  repairs,  it  was  all  that  was  necessary  to 
constitute  an  implied  agreement  that  no  other  rent  was  to  be 
paid. 

If  both  parties  so  understood  it  at  the  time  appellants  went 
into  occupancy,  there  would  be  no  obligation  on  part  of  appel- 
lants to  pay  more  rent. 
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The  manner  in  which  the  parties  treated  the  matter   after- 
wards wonld  be  evidence  tending  to  show  the  understanding. 

The  judgment  is   tlierefore   reversed    and   the  cause    re- 
manded. 

Beversed  and  remanded. 


City  of  Rockford 

V. 

Cornelius  Eussell. 
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1.  Prosrcutiok  as  poor  fbrsok. — Allowing  a  plaintiff  to  prosecute  his 
suit  in  forma  pauperis,  is  a  matter  in  a  great  measure  to  be  left  to  the  discre- 
tion of  the  trial  court,  and  an  appellate  court  will  not  interfere  unless  such 
discretion  has  been  greatly  abused. 

2.  Stereoscopic  views  as  evtdbkce. — It  is  a  common  practice  to  admit 
in  evidence  a  plan  or  picture,  shown  to  be  a  correct  representation  by  prelim- 
inaiy  proof,  to  aid  the  jury  in  a  proper  understanding  of  the  case,  and  there 
ifi  no  difference  in  the  application  of  the  rule  whether  the  picture  is  made  by 
hand  or  by  the  art  of  photography,  the  real  question  being  whether  the  view 
be  a  correct  representation. 

8.  Allegation  and  proof  op  damage. — ^EvidenceW  inability  to  attend 
to  ordmaiy  business  by  reason  of  the  injury  received,  is  admissible,  there  be- 
ing an  allegation  claiming  such  damages,  and  the  objection  is  not  valid  even 
if  such  allegations  were  necessary  to  admit  the  evidence  in  question. 

4.  Injury  occasioned  by  viciousnkss  op  horse. — ^The  court  is  not 
prepared  to  say  that  the  city  would  not  be  liable,  even  if  the  injury  would 
not  have  happened  but  for  the  horse  of  appellee  becoming  frightened. 
Such  occurrences  are  in  the  nature  of  accidents  or  mishaps  incident  to  the 
use  of  horses,  and  come  within  the  rule,  that  if  ordinary  prudence  could  not 
have  foreseen  and  prevented  the  accident,  and  the  injury  would  not  have  oc- 
eurred  but  for  the  defect  in  the  street,  the  city  would  be  liable. 

5.  Duty  of  city  to  protect  streets. — It  is  the  duty  of  a  city  to  so 
construct  and  maintain  its  streets  as  to  make  them  reasonably  safe  for  all  or- 
dinary travel,  and  if  it  fails  in  this  duty  it  may  be  liable  if  a  compliance  with 
this  duty  would  have  prevented  the  injury. 

6.  Construction  of  guards  or  railings  along  street. — ^Whether  a 
guard  along  the  street  in  question  was  necessary  for  the  proper  protection  of 
travelers,  was  a  question  for  the  jury,  and  they  should  have  been  left  free  to 
determine  it  from  the  evidence,  without  any  instruction  from  the  court  that 
it  was  necessary. 

7.  City  only  bound  to  reasonable  cabb. — If  the  city  has  so  con- 
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structed  its  street  that  at  the  time  of  the  injury  it  was  suitable  for  the  accom- 
modation of  the  traveling  public,  and  was  in  a  reasonably  safe  condition  fo^ 
the  protection  of  those  using  it  for  the  purpose  of  travel,  they  at  the  time 
using  ordinary  care  for  their  own  safety,  then  it  has  discharged  its  duty  to  the 
traveling  public. 

8.  Instruction  upon  comparative  NBOLiaBNOE. — An  instruction  giv- 
ing the  rule  of  comparative  negligence  should  use  both  terms  '*  slight  **  and 
*'  gross/*  in  defining  the  degree  of  negligence  of  the  respective  parties. 

Appeal  from  the  Oircnit  Court  of  Winnebago  county;  the 
Hon.  John  V.  Eubtaob,  Judge,  presiding.  Opinion  filed  No- 
vember 2,  1881. 

•  

State  street,  in  the  city  of  Rockford,  where  it  crosses  Kent's 

Creek,  is  raised  by  embankments  about  ten  feet  above  the  nat- 
ural surface  of  the  ground.  The  bridge  was  built  by  the  city 
that  height,  and  the  approaches  to  the  bridge  made  by  filling 
in  earth  of  the  same  height  at  the  abutments,  and  gradually 
descending  from  the  bridge  to  the  natural  level  of  the  ground. 
The  bridge  is  thirty-two  feet  wide,  including  the  sidewalks, 
but  only  one  sidewalk  extends  west  from  the  bridge,  and  that 
is  located  upon  the  north  side  of  the  embankment.  The  em- 
bankment constituting  the  roadway  running  west  from  the 
bridge  is  about  39  feet  wide,  until  it  approaches  quite  near  the 
bridge,  when  it  sharply  narrows  to  the  width  of  the  bridge. 

There  was  no  railing  upon  the  south  side  of  the  embank- 
ment. On  the  11th  day  of  January,  1879,  the  plaintiff  drove 
over  the  bridge  with  a  horse  and  sleigh  from  the  east,  and 
after  transacting  his  business  was  returning,  and  when  within 
about  twenty  feet  of  the  west  end  of  the  bridge,  the  horse  sud- 
denly turned  his  head  to  the  left,  or  towards  the  sidewalk,  and 
shied  to  the  south,  and  giving  a  second  spring,  jumped  over 
the  south  wing  of  the  abutment  of  the  bridge,  taking  tlie 
sleigh  and  plaintiff  with  him,  to  the  ice  below. 

The  plaintiff  was  quite  seriously  injured,  and  the  horse  and 
cutter  slightly. 

This  action  was  brought  by  the  plaintiff  against  the  city  to 
recover  damages  for  such  injuries,  claiming  that  the  city  was 
negligent  in  not  constructing  and  maintaining  said  embank- 
ment in  a  reasonably  safe  condition,  and  especially  in  not 
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erecting  a  railing  along  the  south  side  of  said  embankiuent. 
Upon  trial  the  plaintiff  recovered  a  verdict  and  judgment  for 
$1,000,  and  tlie  city  appeals  to  this  court,  assigning  various 
errors  upon  the  record, 

Mr.  R.  W.  Crawford,  for  appellant;  that  it  was  error  to 
allow  plaintiff  to  prosecu  e  as  a  poor  person,  and  this  court 
will  review  the  action  of  the  trial  court  in  that  respect,  cited 
Ball  V.  Bruce,  27  Bl.  332;  Sterling  Bridge  Co.  v.  Pearl,  80  111. 
251;  Papineau  v.  Belgarde,  81  111.  61. 

In  the  al)sence  of  any  allegation  of  special  damage,  no  evi- 
dence upon  that  point  can  be  heard:  Chicago  v.  O'Brennan, 
65 III.  160;  Adams  v.  Gardner,  78  Bl.  568. 

In  cases  of  this  character  each  instruction  should  correctly 
state  the  law:  President,  etc.  v.  Carter,  2  Bradwell,  34;  Pres- 
ident, etc.  V.  Rogers,  2  Bradwell,  100;  Freeport  v.  Isbell,  83 
111.  440;  LaSalle  v.  Thorudike,  7  Bradwell,  285. 

The  city  is  only  bound  to  reasonable  care  in  making  and 
maintaining  its  streets  so  that  thev  will  be  reasonabl}''  safe  for 
ordinary  travel:  Centralia  v.  Krouse,  64  111.  19;  Chicago  v. 
Pixley,  84  111.  85;  Joliet  v.  Walker,  7  Bradwell,  271. 

The  instruction  as  to  comparative  negligence  was  erroneous: 
City  of  Winchester  v.  Case,  5  Bradwell,  486;  LaSalle  v» 
Thorndike,  7  Bradwell,  282;  Pre^jideut,  etc.  v.  Carter,  2  Brad- 
well, 34;  North  Chicago  Rolling  Mills  v.  Monka,  4  Bradwell, 
664.     ' 

The  city  is  not  obliged  to  keep  the  whole  width  of  its  street 
of  the  same  grade:  Howard  v.  Inhabitants,  etc.  16  Pick.  189; 
Farrell  v.  Oldtown,  69  Me. 

If  the  appellee  knew  the  bridge  was  dangerous,  and  he  still 
persisted  in  going  over,  he  cannot  recover:  City  of  Macomb 
V.  Smithers,  6  Bradwell,  470. 

Mr.  J.  C.  Garver,  for  appellee;  that  prosecution  as  a  poor 
person  is  in  the  discretion  of  the  trial  court,  cited  Papineau 
v.  Belgarde,  81  111.  61, 

Evidence  of  inability  to  attend  to  business  is  competent  in 
Fuch  cases:  Schultz  v.  Lepage,  21  III.  160;  Davenport  v. 
7?.v  ^n,  81  IlL  218;  Crist  v.  Wray,  76  111.  204. 
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Leaving  a  street  in  the  condition  this  was  without  a  safe- 
guard, is  pet  se  negligence:  Atlanta  v.  Wilson,  59  Ga.  544; 
Chicago  V.  Gallagher,  44  111.  295;  Chicago  v.  Johnson,  53  IlL 
91;  Chicago  V.  Hirg,  89  IlL  542;  Sterling  Bridge  Co.  v.  Pearl, 
80  111.  251;  Joliet  v.  Verley,  35  111.  58;  Wharton  on  Negli- 
gence, §§403,  981;  Pridianx  v.  Mineral  Point,  43  Wis.  513; 
Borough  of  Pittsten  v.  Hart,  Weekly  Jur.  July  31,  1879. 

Appellee  used  the  street  as  other  people  did,  for  a  public 
thoroughfare;  this  is  not  negligence  that  of  itself  bars  a  re- 
covery: Reed  v.  Northfield,  13  Pick.  94;  Wheeler  v.  Town  of 
Westport,  30  Wis.  392;  Milwaukee  v.  Davis,  6  Wis.  377;  Au- 
rora V.  Hilluian,  90  111.  61;  Loveuguth  v.  Blooinington,  71 
III.  238. 

Appellee  had  no  notice  of  the  fright  of  his  horse.  It  was 
necessary  that  he  should  pass  over  this  street,  which  he  did, 
using  ordinary  care:  Aurora  v.  Pulfer,  56  111.  270;  Aurora  v. 
Dale,  90  111.  46;  Lower  M.  T'p  v.  Merkhoffer,  71  Pa.  St.  276; 
Wharton  on  Negligence,  §§403,  976,  997. 

PiLLSBURY,  J.  It  is  first  Urged  as  a  reason  why  this  judg- 
ment should  be  reversed,  that  the  court  below  erred  in  allow- 
ing the  cross-motion  of  plaintiff  for  leave  to  prosecute  his 
cause  as  a  poor  person  under  the  statute. 

This  is  a  matter  that  must  be  left  in  a  great  measure  to  the 
discretion  of  the  trial  court,  and  with  which  an  appellate 
court  will  not  interfere  unless  such  discretion  has  been  greatly 
abused.  In  this  case  we  perceive  no  such  abuse  of  the  discre- 
tion vested  in  the  court  below  as  would  authorize  us  to  review 
its  action  in  that  regard. 

The  next  contention  of  the  appellant  is  that  the  court  erred 
in  admitting  in  evidence  a  stereoscopic  view  of  the  south  side 
of  the  bridge  and  the  embankment;  also  one  of  State  street 
west  of  the  bridge,  showing  the  surface  of  the  roadway  or  street 
and  the  west  end  of  the  bridge.  The  court  also  allowed  in 
evidence  a  stereoscope  to  aid  the  jury  in  the  examination  of 
the  views.  Preliminary  to  the  offering  in  evidence  of  such 
views  the  plaintiff  called  W.  T.  Seeley,  who  testified  that  he 
was  a  photographer  skilled  in  the  art;  that  the  process  of  tak- 
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ing  stereoscopic  views  was  the  same  as  in  photography;  that 
the  views  were  taken  by  hitn  and  were  correct.  He  also  stated 
from  what  points  the  views  were  taken. 

A.  C.  Bnrnham  also  testified  that  he  was  a  photographer 
and  had  been  for  ten  years;  and  after  examining  the  views 
through  the  stereoscope,  testified  that  the  "  effect  is  very  ma- 
terial, and  if  the  view  is  properly  taken,  looking  through  the 
glass  at  the  picture,  the  effect  is  that  of  nature  viewed  w^ith 
two  eyes." 

There  was  no  error  in  this  action  of  the  court.  It  is  a  com- 
mon practice  to  admit  a  plan  or  picture  shown  to  be  a  correct 
representation  by  preliminary  proof,  to  aid  the  jury  in  a  proper 
understanding  of  the  case,  and  we  do  not  see  any  difference  in 
the  application  of  tlie  rule  whether  the  picture  is  made  by 
hand  or  by  the  art  of  photography,  the  real  question  being 
whether  the  view  be  a  correct  representation.  Marcy  v.  Barnes, 
16  Grny,  161;  Hollenbeck  v.  Eowley,  8  Allen,  473;  Cozzens 
v.  Hio:gin8,  Ist  Abb.  N.  Y.  451 ;  Kuloff  v.  The  People,  45  N.  Y. 
213;  llddergook  v.  Commonwealth,  76  Peun.  St.  340;  Church 
v.  Milwaukee,  31  Wis.  512. 

Again,  the  appellant  complains  that  the  court  allowed  the 
plaintiff  to  show  that  in  consequence  of  the  injury  he  was  pre- 
vented from  attending  to  his  ordinary  business.  The  point 
of  the  objection  is  that  there  is  no  averment  in  the  declaration 
under  which  such  proof  can  be  admitted.  We  have  examined 
the  declaration,  and  find  that  in  the  first  count  thereof  sncli  a 
claim  for  damages  is  distinctly  made,  and  the  objection  is  not 
valid  even  if  such  allegations  were  necessary  to  admit  the  evi- 
dence in  question. 

Tl)e  defendant  below  introduced  some  evidence  tending  to 
Bhow  that  the  horse  was  of  a  vicious  disposition,  and  claimed 
that  the  action  of  the  horse  in  jumping;  off  the  embankment, 
was  the  result  of  such  viciousness,  or  that  he  became  fright- 
ened, or  suddenly  attacked  with  disease,  so  as  to  render  him 
uncontrollable,  and  that  in  either  event,  as  the  pity  was  not  re- 
sponsible for  the  actions  of  the  horse,  and  the  injury  being 
the  result  of  such  action,  it  was  not  liable  in  this  suit,  even  if 
it  was  negligent. 
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Tiiese  views  of  the  law  entertained  by  counsel  were  em- 
bodied in  the  refused  instructions,  asked  hy  the  defendant, 
and  it  is  now  insisted  that  it  was  error  to  refuse  them. 

We  have  examined  all  the  refused  instructions  upon  this 
point,  and  find  that  each  and  every  one  of  them  restricts  the 
liability  of  the  city  within  too  narrow   limits. 

We  are  not  prepared  to  hold  that  because  the  injury  would 
not  liave  liave  happened  if  the  horse  had  not  become  fright- 
ened or  suddenly  diseased,  the  city  cannot  be  held  liable. 
Horses  do  frequently  become  frightened,  and  sometimes  frac- 
tious, without  any  fault  of  the  driver  j  indeed,  it  may  be  said 
that  such  occurrences  are  in  tlie  nature  of  accidents  or  mis- 
haps incident  to  the  use  of  horses  in  every  day  travel  and 
business,  and  one  of  that,  character  that  comes  within  the  rule, 
that  if  ordinary  prudence  and  sas^acity  could  not  have  foreseen 
and  prevented  the  accident,  and  the  injury  would  not  have 
occurred  but  for  the  defect  in  the  street,  the  city  would  be  lia- 
ble.    Joliet  v.  Verlev,  35  111.  59. 

While  a  city  may  not  bo  responsible  for  the  actions  of  the 
horse,  caused  b}'  taking  fright  or  becoming  suddenly  diseased, 
yet  it  is  required  to  so  construct  and  maintain  its  streets  as  to 
make  them  reasonably  safe  for  all  ordinary  travel,  that  passes 
along  them,  and  if  it  fails  in  this  duty  it  may  be  liable,  if  a 
compliance  with  such  duty  would  have  prevented  the  injury. 
'So  here,  if  the  appellant  was  negligent  in  not  constructing  a 
railing  along  the  south  side  of  the  embankment,  sufficient  to 
make  the  roadway  reasonably  safe  for  ordinary  use  and  travel, 
and  such  railing  would  have  prevented  the  horse  of  appellee 
from  going  over  the  wing  wall,  the  appellee  could  recover,  if 
his  own  neffliijence  was  not  such  as  to  debar  him.  Of  course 
if  a  railing  sufficient  to  secure  ordinary  travelers  from  injury 
by  being  thrown  over  the  embankment  in  consequence  of  any 
accident  or  mischance  incident  to  the  use  of  the  street  in  an 
ordinar}^  manner,  and  which  are  liable  to  occur  without  the 
fault  of  those  traveling  thereon,  would  not  have  prevented  the 
horse  of  appellee  from  going  over  the  embankment  wall,  be- 
cause of  his  violent  conduct  at  the  time,  the  city  should  not 
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be  held  liable,  although  there  was  no  railing,  for  in  such  case 
it  conld  not  be  Bai4  that  the  defect  caused  the  injury. 

If  the  horse  was  of  a  vicious  disposition  and  his  action  at 
the  time  was  the  result  of  such  vice,  then  such  fact  can  and 
should  be  considered  by  the  jury  in  connection  with  the  evi- 
dence, if  any,  that  the  appellee  knew  of  the  vice  of  the  horse 
or  could  have  ascertained  it  by  the  exercise  of  reasonable  in- 
quiry or  diligence;  in  deternoining  the  question  necessarily 
arising  in  the  case  whether  the  appellee  was  in  the  exercise  of 
that  degree  of  care  which  would  authorize  a  recovery  by  him. 
Centralia  v.  Scott,  59  111.  129.  These  observations  are  based 
upon  the  theory  that  the  jury  may  find  that  the  city  was  guilty 
of  negligence  in  failing  to  maintain  a  railing  on  the  south 
side  of  the  roadway,  but  whether  the  city  was  or  was  not  neg- 
ligent in  this  particular  is  a  question  for  the  jury,  and  upon 
which  we  express  no  opinion. 

The  defendant  has  the  right  to  have  this  question  submitted 
to  the  jury  under  proper  instructions,  and  this  leads  us  to  no- 
tice that  the  court  modified  the  defendant's  eleventh  instruc- 
tion, and  in  such  modification  conveyed  the  impression  to  the 
jury  that  in  order  that  the  roadway  should  be  considered  rea- 
sonably safe,  it  Was  necessary  that  a  guard  should  be  placed 
along  the  side  of  the  embankment.  This  was  invading  the 
province  of  the  jury,  and  should  not  have  been  so  done. 
Whether  a  guard  was  necessary,  was  a  question  of  fact  for  the 
jury,  and  they  should  have  been  left  free  to  determine  it  from 
the  evidence  without  any  instruction  from  the  court  that  it 
was  necessary.  If  the  city  has  so  constructed  said  street  and 
maintained  it,  that  it  was  at  the  time  of  the  injury  suitable 
for  the  accommodation  of  the  traveling  public,  and  was  in  a 
reasonably  safe  condition  for  the  protection  of  those  using  it 
for  the  purpose  of  travel,  they  at  the  time  using  ordinary  care 
for  their  own  safety,  then  it  has  discharged  its  duty  to  the 
traveling  public. 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tion to  the  jury:  "  10th.  If  the  jury  believe  from  the  evidence, 
that  the  injury  complained  of  by  plaintiff  was  not  caused  by 
the  negligence  of  the  city,  but  was  occasioned  by  negligence  of 
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the  plaintiff  in  driving  at  that  place  the  horse  he  was  then 
driving,  then  the  court  instructs  the  jury  that  the  plaintiff 
cannot  recover." 

Which  the  court  modified  by  adding  the  following  words  : 
"If  the  jury  believe  from  the  evidence,  that  such  driving  of 
said  horse  was  negligence,  and  that  it  caused  the  injury  with- 
out negligence  on  the  part  of  the  city,  great  in  comparison 
therewith,"  and  gave  the  same  as  modified. 

This  modification  under  the  repeated  decisions  of  our  Su. 
preme  Court,  does  not  state  the  correct  rule  of  comparative 
negligence.  As  we  understand  the  rule,  in  order  for  a  plain- 
tiff to  recover  where  he  has  been  guilty  of  negligence,  it  must 
appear  that  his  negligence  was  but  slight,  and  it  must  be  also 
shown  that  the  negligence  of  the  defendant  was  gross  in  com- 
parison with  such  slight  negligence  of  the  plaintiff.  C.  &  A. 
K.  E.  V.  Mock,  72  111.  141;  I.  B.  &  W.  R.  R.  v.  Flanigan,  77 
111.  365;  R.  R.  I.  &  St.  L.  R.  R.  v.  Irish,  72  111.  404;  C.  &  N. 
W.  Ry.  V.  Dimick,  96  111.  46;  Stratton  v.  Central  City  Horse 
R.  R.  Co.  95  111.  25,  and  the  instruction  should  use  both 
terms  in  defining  the  degree  of  negligence  of  the  respective 
parties. 

This  modification  does  not  require  the  jury  to  find  that  the 
negligence  of  the  plaintiff  was  slight^  but  allows  a  recovery,  al- 
though the  plaintiff  was  guilty  of  any  degree  of  negligenC/e, 
provided  the  jury  should  further  find  that  the  defendant  was 
guilty  of  such  negligence  as  to  appear  gross  when  compared 
with  that  of  the  plaintiff.  For  the  errors  noted  we  reverse  the 
judgment  and  remand  the  cause  for  a  new  trial,  when  the  in- 
structions can  be  made  to  conform  to  the  views  herein  ex- 
pressed. 

Judgment  reversed. 


Second  District — May  Term,  1881,        237 


Treman  v.  Morris. 


Henry  Treman  et  al. 

V. 

William  G.  Morris. 

1.  Replbyin — Filing  new  bond. — A  replevin  bond  is  desigrned  for  the 
security  of  the  defendant,  a^  well  as  indemnity  to  the  oflScer,  and  if  the  de- 
fendant is  not  satisfied  with  the  bond  given,  it  is  in  the  power  of  the  couit  to 
require  one  with  the  statutory  conditions. 

2.  Obligors  estopped — ^Tha  new  bond  was  filed  without  waiting  for 
the  court  to  pass  upon  the  motion  therefor.  Under  such  circumstances  the 
makers  should  not  now  be  heard  to  say  that  there  was  no  order  of  court  re- 
quiring them  to  file  the  bond  in  suit. 

3.      NON  EST  FACTUM — NTON-DELIVERT  OF  BOND  MAY  BE  SHOWN  UNDER. 

— ^The  defense  that  the  bond  in  suit  was  never  delivered  can  be  shown  under 
the  plea  of  pon  est  factum. 

4.  Damages — ^Failure  to  ketuun  property. — If  the  sheriff  had  taken 
the  property  upon  execution,  and  held  it  for  the  purpose  of  satisfying  the 
execution  debt,  and  the  plaintiff  in  the  replevin  suit  was  the  general  owner 
of  the  property,  subject  to  such  execution  lien»  the  measure  of  recovery  upon 
the  bond  would  be  limited  to  the  execution  debt  and  costs,  if  less  than  the 
value  of  the  property;  but  if  the  debt  and  costs  exceeded  the  value  of  the 
property,  he  would  be  entitled  to  recover  to  the  same  extent  as  any  plaintiff 
who  had  obtained  an  orier  fjrtha  return  of  the  proparby  under  a  plea  of 
ownership. 

5.  Showing  amount  op  execution — Presumption. — ^The  defendants 
not  showing  what  the  amount  stated  in  the  execution  really  was,  the  pre- 
sumption will  be  indulged  that  it  exceeded  the  value  of  the  property  in 
controversy. 

6.  Damages  Fon  conversion. — ^The  general  rule  of  damag?3  for  the 
wrongful  conversion  of  property,  is  the  fair  market  value  of  the  property  at 
the  time  of  the  conversion,  with  interest  from  that  time. 

7.  Value  of  property  in  replevin. — In  actions  of  replevin  the  value 
of  the  property  is  not  in  issue;  the  contest  is  over  the  specific  article.  There- 
fore under  our  practice,  the  value  of  the  property  is  never  included  in  the 
assipssment  of  damages  upon  the  termination  of  the  replevin  suit  in  favor  of 
the  defendant.  The  bond  stands  in  place  of  the  property,  and  in  contemplar 
tion  of  law  is  sufficient  to  compel  its  return. 

8.  Damages — When  property  not  returned,  and  value  of  use  is 
shown. — If  the  property  is  such  that  its  use  and  eiyoyment  would  be  of  pe- 
cnniary  value  to  the  defendant,  he  can  have  his  damages  assessed  under  the 
statute  at  the  trial  of  the  original  suit,  or  such  damages  may  be  assessed 
in  a  suit  upon  the  bond,  but  the  recovery  of  statutory  damages  precludes  the 
defendant  from  recovering  interest  upon  the  value  of  the  property  during  the 
tame  period. 
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9.  Rule  where  use  of  pROPEnry  is  op  no  value. — ^In  a  case  where 
the  U3e  of  the  property  is  of  no  special  value,  interest  upon  its  value  should 
be  allowed  as  a  compensation  for  the  deprivation  of  the  investment  of  the 
property. 

10.  Measure  op  damages  por  non-return. — Where  the  property  is 
of  greater  value  at  the  date  of  the  order  for  a  return  than  it  was  at  the  time 
of  the  replevin,  the  defendant  should  be  allowed  for  such  increased  value  of 
the  property  when  taken,  and  the  interest  thereon. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the 
Hon.  A.  A.  Smith,  Judge,  presiding.  Opinion  filed  Novem- 
ber 2,  1881. 

This  was  a  suit  upon  a  replevin  bond  brought  by  the  ap- 
pellee against  the  appellants. 

October  10th,  1879,  Henry  Treman  sued  out  a  writ  of  re- 
plevin from  the  circuit  court  of  Kock  Island  County  to  recover 
the  possession  of  a  quantity  of  ice,  of  the  value  of  $250i 
which,  as  alleged,  one  Josiah  L.  Perkins  wrongfully  took 
on  the  27th  day  of  September,  1879. 

Perkins  being  at  that  time  sheriff  of  said  county,  the  writ 
was  directed  to  the  appellee  as  coroner,  who,  after  taking  bond, 
took  the  property  and  delivered  it  to  the  plaintiflF.  At  the 
May  term,  1880,  of  said  court,  a  motion  was  made  for  a  rule 
upon  the  plaintiff  to  file  a  better  bond,  and  the  plaintiff  there- 
upon filed  the  bond  in  suit.  Tlie  replevin  suit  proceeded  to  a 
trial,  when  a  verdict  was  rendered  for  the  defendant,  and  an 
order  entered  for  a  return  of  the  property.  Demand  was  made 
uj)on  the  plaintiff  for  a  return  of  the  ice  on  the  6th  day  of 
July,  1880,  which  was  not  complied  with,  as  the  plair.tiff  had 
before  that  time  sold  the  ice,  and  thereupon  the  coroner  com- 
menced this  suit  upon  the  bond  for  the  use  of  the  defendant  in 
the  replevin  suit.  Upon  trial  he  recovered  a  judgment  for 
$522,  and  the  defendants  appealed. 

Mr.  Wm.  H.  Gest,  for  appellants;  that  the  rule  of  damages 
is  the  value  of  the  property  at  the  time  when  taken,  with  in- 
terest from  that  date,  cited  Gilson  v.  Wood,  20  111.  87;  Sturges 
V.  Keith,  57  111.  451;  Smith  v.  Dunlop,  12  111.  184. 

Messrs.  Sweeney,  Jackson  &  Walker,  for  appellee;  as  to 
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the  measure  of  damages,  cited  Broadwell  v.  Paradice,  81  III. 
474;  McMurchy  v.  O'Hair,  67  111.  242;  Odell  v.  Hole,  25  111. 
204;  Atkins  v.  Moore,  82  111.  240;  Wells  on  Eeplevin,  §  522; 
Mayberry  v.  Cliffe,  7  Cold.  125;  Hooker  v.  Ham  mill,  7  Neb. 
236. 

Appellant  cannot  be  heard  to  contradict  the  value  placed  l)y 
him  npon  the  property  in  his  bond  :  Wells  on  Eeplevin,  §453; 
Parker  v.  Simonds,  8  Met.  211;  Wright  v.  Quick,  105  Mass.  48. 

PiLLSBURY,  J.  It  is  urged  by  the  appellant,  tlmt  the  action 
should  have  been  based  upon  the  bond  first  given  to  the  cor- 
oner, and  not  upon  the  second  one,  as  it  does  not  appear  that 
any  showing  was  made,  that  the  sureties  on  the  original  re- 
plevin bond  had  become  insolvent  after  that  bond  was  executed. 
We  do  not  understand  that  section  ten  of  the  replevin  act,  re- 
quiring the  plaintiff  under  a  rule  mw,  to  file  a  new  bond , 
where  the  sureties  npon  the  original  bond  have  become  insol- 
vent, is  a  limitation  npon  the  power  of  the  court  to  require 
the  plaintiff  to  file  a  suflScient  bond  in  any  case  where  it  be- 
comes necessary  for  the  proper  security  of  the  defendant.  A 
replevin  bond  is  designed  by  the  statute  for  the  security  of  the 
defendant,  as  well  as  indemnity  to  the  sheriff  or  coroner.  The 
defendant  has  nothing  to  do  with  the  taking  of  the  bond  in  the 
first  instance  by  the  ofiicer,  and  if  its  conditions  are  not 
such  as  to  secure  him  in  his  damages,  and  a  return  of  the 
property  if  return  should  be  awarded,  we  h^ve  no  doubt  of  the 
power  of  the  court  to  require  one  with  the  statutory  conditions. 
A  motion  was  made  in  the  replevin  case  for  a  rule  upon  the 
plaintiff  to  file  a  new  bond,  and  without  waiting  for  the  court 
to  pass  npon  the  motion,  the  plaintiff  presented  and  filed  the 
bund  sued  upon  in  this  case,  which  was  approved  by  the  court, 
and  under  such  circumstances  the  makers  should  not  now  be 
heard  to  say  that  there  was  no  order  of  court  requiring  them 
to  file  the  bond  in  suit.  The  point  that  the  court  erred  in 
overruling  the  demurrer  to  the  declaration,  we  cannot  notice, 
as  the  defendants  waived  the  error,  if  any,  by  pleading  to  the 
merits. 

The  court  sustained  a  demurrer  to  the  defendants'  fourth 
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plea,  which  is  assigned  for  error.  The  averments  of  the  plea 
only  go  to  a  denial  of  the  delivery  of  the  bond,  which  defense 
could  well  be  made  under  the  plea  of  non  est  factum^  which 
was  pleaded  in  the  case,  and  if  there  was  any  error  in  over, 
ruling  the  demurrer  it  was  one  that  worked  no  injury,  as  the 
record  does  not  show  that  the  court  ruled  out  any  evidence 
tending  to  show  the  circumstances  under  which  the  bond  was 
given.     . 

The  most  difficult,  as  the  most  important  question  in  the 
case,  arises  upon  the  instruction  given  by  the  court  to  the  jury 
at  the  instance  of  the  plaintiff,  stating  the  rule  by  which  they 
were  to  be  guided  in  the  assessment  of  the  damages  sustained 
by  the  plaintiff.     The  instruction  is  as  follows: 

"  The  court  instructs  the  Jury,  that  if  they  find  the  issues 
for  the  plaintiff,  they  shall  assess  his  damages  at  what  they 
shall  from  the  evidence  believe  the  value  of  the  ice  to  have 
been  at  the  time  when  the  defendant  should  have  returned  the 
same,  according  to  the  terms  of  the  bond,  or  the  highest  value 
shown  in  evidence,  from  the  time  it  was  taken  until  July  6, 
1880,  with  six  per  cent,  interest  on  such  valuation,  from  the 
time  the  jury  shall  find  the  ice  was  taken  under  the  writ  of 
replevin  to  the  present  time,  which  damages  shall  not  exceed 
one  thousand  dollars." 

Preliminary  to  noticing  the  correctness  of  the  rule  an- 
nounced in  the  instruction,  it  perhaps  will  not  be  amiss  for  us 
to  observe  that  there  is  some  verbal  testimony  tending  to  show 
that  the  defendant  in  the  replevin  suit,  Perkins,  as  sheriff  of 
Kock  Island  county,  had  levied  upon  the  ice  by  virtue  of  an 
execution  against  one  August  Tremain,  but  the  execution  not 
being  introduced  in  evidence,  we  are  unable  to  say  whether  the 
amount  of  the  execution  exceeded  the  value  of  the  property. 
If  Perkins  took  the  property  as  sheriff  upon  execution,  and 
held  it  for  the  purpose  of  satisfying  the  execution  debt,  and 
the  plaintiff  in  the  replevin  suit  was  the  general  owner  of  the 
ice,  subject  to  such  execution  lien,  the  measure  of  his  recoveiy 
upon  the  bond  would  be  limited  to  the  execution  debt  and 
costs,  if  less  than  the  value  of  the  property;  but  if  the  debt 
and  costs  exceeded  the  value  of  the  property,  he  would  be  enti- 
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tied  to  recover  to  the  same  extent  as  any  plaintiff  who  had 
obtained  an  order  for  the  return  of  the  property  under  a  plea 
of  ownership.  David  v.  Bradley,  79  111.  316;  Booth  v.  Able- 
man,  20  Wis.  21;  Jenning  v.  Johnson,  17  Ohio,  154. 

Or  if  the  replevin  is  by  a  mere  stranger,  the  amount  of  the 
debt  is  immaterial,  as  the  sheriff  would  hold  in  trust  any 
surplus  for  the  general  owner.  Atkins  v.  Moore,  82  111.  240 ; 
-Fallon  v.  Manning,  35  Mo.  271. 

In  this  case,  however,  as  the  defendants  have  not  shown  the 
amount  of  the  execution  lien,  for  the  purpose  of  reducing  the 
amount  of  the  recovery  upon  the  bond,  we  must  presume  it 
exceeded  the  value  of  the  property  in  controversy.  The  gen- 
eral rule  of  damaores  in  England  and  in  this  country  for  the 
wrongful  conversion  of  property,  is  the  fair  market  value  of 
the  property  at  the  time  of  the  conversion,  with  interest  from 
that  time.  Suydam  v.  Jenkins,  3  Saudf.  626,  and  authorities 
there  cited.  Keaggy  v.  Hite,  12  111.  99;  Otter  v.  Williams,  21 
111.  118. 

An  exception  was  made  to  the  general  rule  in  Shepherd  v.. 
Johnson,  2  East,  211,  where  the  subject-matter  of  the  litiga- 
tion was  stocks,  and  it  was  supposed  on  accoimt  of  their  fluct- 
uating vahie,  full  indemnity  required  that  the  damages  should. 
be  assessed  at  their  value  at  the  time  of  trial,  so  that  tha- 
plaintiff  could  replace  the  stocks  by  the  amount  of  the  re- 
covery. 

The  doctrine  of  this  case  was  recoijnized  in  Giinnin«?  v. 
Williamson,  1  C.  &  P.  625,  wliich  was  an  action  of  trover  for 
cotton  warrants,  and  in  Gainsford  v.  Carnill,  2  B.  &  C.  624; 
Downs  V.  Beck,  1  Stark.  318;  and  in  Harrison  v.  Harrison,  1 
C.  &  P.  412. 

These  cases  were  followed  in  New  York  in  the  cases  of  West 
V.  Wentworth,  3  Cow.  82,  where  the  rule  was  applied  when 
the  property  was  not  stocks;  and  in  Clark  v.  Pinney,  7  Cow. 
681,  and  particularly  Markham  v.  Jandon,  41  N.  Y.  235,  anil 
Komaine  v.  Allen,  26  N.  Y.  305;  and  the  ph\intiff  allowed  to 
recover  the  highest  market  price  of  the  stocks  from  tlie  day 
of  conversion  to  the  time  of  trial. 

In  Scott  V.  Eogers,  31  N.  Y.  676,  the  court  limited  the  rule 
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to  the  highest  market  value  between  the  time  of  the  conver- 
sion, and  a  reasonable  time  afterwards  for  the  commencement 
of  the  action.  The  same  court,  however,  in  Markham  v.  Jan- 
don,  8upra^  affirmed  the  former  rule,  but  in  Mathews  v.  Coe, 
49  !N.  T.  67,  Church,  C.  J.,  delivering  the  opinion  of  the 
court,  said  that  he  was  persuaded  that  the  unqualified  rule 
giving  the  plaintiff  in  all  cases  the  liighest  value  to  time  of 
trial  could  not  be  upheld  upon  any  sound  principle  of  reason 
or  justice,  and  that  the  qualification  of  the  rule  that  the  action 
must  be  commenced  within  a  reasonable  time  and  prosecuted 
with  diligence,  did  not  relieve  it  of  its  objectionable  character; 
and  in  the  case  of  Baker  v.  Drake,  53  N.  Y.211,  the  statement 
of  Chief  Justice  Church  was  approved,  and  the  rule  of  dam- 
ages in  Markham  v.  Jaudon  repudiated. 

Neither  of  these  cases,  however,  state  what  the  correct  rule 
is,  but  in  M.  &  T.  Bank  v.  F.  &  M.  Nat.  Bank,  60  N.  Y.  40, 
all  the  preceding  cases,  as  we  conceive,  upon  this  subject 
were  overruled,  and  the  rule  adopted  "  that  in  the  absence  of 
special  circumstances,  the  value  at  the  time  of  the  conversion 
with  interest  furnishes  the  rule  of  compensation.'' 

A  careful  examination  of  the  cases  in  New  York  will  show 
that  the  difficulties  attending  the  enforcement  of  the  rule  of  the 
highest  market  value  were  so  great,  and  the  rule  itself  so  liable 
to  work  gross  injustice  in  many  cases,  that  the  courts  felt  com- 
pelled to  modify  it  in  many  instances,  and  finally  overthrow  it 
as  a  rule  of  law. 

So  in  California;  in  Douglas  v.  Kraft,  9  Cal.  562,  which 
was  an  action  for  conversion  of  certain  warrants,  the  highest 
price  after  conversion  was  declared  to  be  the  measure  of  dam- 
ages, and  in  Hamor  v.  Hathaway,  33  Cal.  117,  the  question 
arose  whether  the  highest  pi  ice  between  the  conversion  and 
the  trial,  or  the  price  at  the  time  of  the  taking,  was  the  rule, 
and  the  court  say  it  is  not  an  open  question  in  that  State;  that 
the  rule  was  settled  in  Djuglas  v.  Krafc,  which  they  approve. 
But  in  Page  v.  Fowler,  39  Cal.  412,  the  court  shrank  from  the 
enforcement  of  the  rule;  the  application  of  it  to  the  facts  of 
that  case,  made  the  rule  so  repugnant  to  every  sense  of  justice 
that  the  court  proceeded  to  qualify  it  by  limiting  it  to  a  reason- 


Second  District — May  Term,  1881.        243 

Treman  y.  Morris. 

able  time  after  the  taking,  substantially  following  Scott  vg, 
Hogers  supra.  The  California  conrt  in  this  opinion  say  that 
the  rule  is  not  supported  by  a  majority  of  the  adjudicated 
cases,  and  does  not  appear  to  be  very  well  satisfied  with  the 
definiteness  of  the  rule  announced  in  Page  r.  Fowler,  but  con- 
soles itself  with  the  reflection  that  it  is  equally  so  as  that  of  the 
New  York  court. 

In  our  own  State  the  general  rule  prevails  that  the  market 
value  at  the  time  of  the  conversion  is  the  measure  of  damages 
in  trover,  and  in  the  only  case  noticed  by  us  where  the  prop- 
erty converted  was  stocks — Sturges  v.  Keith,  57  111.  451 — the 
court  refused  to  make  any  exception  in  the  rule  for  the  assess- 
ment of  damages  on  account  of  the  subject  matter  of  the  liti- 
gation. And  we  do  not  think  that  if  our  Supreme  Court  has 
refused  to  recognize  the  exception  to  the  general  rule  and  to 
endorse  the  reasons  upon  which  such  exception  is  founded  in 
a  case  where  the  property  converted  was  stocks,  the  very  prop- 
erty involved,  which,  on  account  of  its  fluctuating  value,  led 
the  courts  to  depart  from  the  general  rule,  it  will  be  likely  to 
change  its  holding  in  a  case  where  other  property  is  in  con- 
troversy. \yiiile  the  courts  in  some  few  of  tiie  States  still  ad- 
here to  the  rule  of  the  highest  market  value  after  conversion, 
we  think  the  great  weight  of  authority  is  against  it,  and  con- 
sidering that  fact,  in  connection  with  Sturges  v.  Keith  supra^ 
we  are  agreed  that  the  rule  laid  down  to  the  jury  in  this  case 
by  the  court  below  cannot  be  sustained  in  this  respect.  Besides, 
the  instruction  is  erroneous  in  directing  the  jury  to  allow  in- 
terest from  the  date  of  replevin  upon  the  highest  market  value, 
for  if  the  highest  price  is  taken  interest  should  be  computed 
only  from  the  time  when  such  value    is  estimated. 

If  the  rule  for  the  admeasurement  of  damages  is  the  same 
in  a  suit  upon  a  replevin  bond  where  the  property  has  not  beep 
t^etumed,  as  it  is  in  trespass  or  trover,  for  the  wrongful  tak- 
ing or  conversion  of  property,  it  could  be  very  easily  stated, 
under  our  present  understanding  of  the  law,  and  that 
would  be,  in  the  absence  of  any  circumstances  jnsti  ying 
the  allowance  of  punitive  damages,  the  value  of  the  property 
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at  the  time  it  was  taken  or  converted,  with  interest  thereon 
from  that  date. 

Wc  have  been  referred  to  no  case  in  the  reports  of  onr  own 
State  where  the  rule  has  been  declared  in  such  a  way  as  to 
have  the  force  of  an  adjudication.  There  are  cases  where  the* 
finding  has  been  for  the  value  of  the  property,  but  none  where 
the  point  of  time  at  which  the  value  should  be  estimated  has 
by  counsel  or  court  been  made  material. 

In  examining  the  decisions  in  other  States  where  the  ques- 
tion has  been  made,  we  find  they  are  not  entirely  harmonious. 

In  Washington  Ice  Co.  v.  Webster,  62  Me.  361,  it  was  held 
if  the  goods  replevied  are  not  forthcoming  on  demand,  where 
a  return  has  been  ordered,  the  defendant  in  a  suit  upon  the 
bond  is  entitled  to  recover  as  damages  the  value  of  the  goods 
when  taken,  with  interest  thereon  from  the  service  of  the  writ 
to  the  rendition  of  the  judgment,  referring  to  Wood  v.  Bray- 
nard,  9  Pick.  322;  and  to  Thomas  v.  SpofFord,  46  Me.  408; 
but  when  the  goods  are  not  returned  at  the  time  of  the  de- 
mand upon  the  writ,  if  they  then  shall  be  of  an  increased  mar- 
ket value,  the  defendant  is  equitably  entitled  to  such  increase, 
in  which  case  the  value  of  the  goods  replevied, .  or  of  goods 
of  like  description  at  the  date  of  the  demand  on  the  writ  of 
return  with  interest,  with  the  damages  at  the  time  of  non- 
suit and  cost  and  interest,  will  constitute  the  amount  the  de- 
fendant will  be  entitled  to  recover  on  his  bond;  referring  also 
to  Tuck  V.  Moses,  58  Me.  461. 

It  was  held  in  Swift  v.  Barnes,  16  Pick.  194,  in  a  case  where 
the  measure  of  damages  was  not  affected  by  statute,  that  the 
true  measure  of  damages  was  the  value  of  the  property  replev- 
ied at  the  time  it  should  have  been  restored  under  the  writ  of 
return.  The  point  was  directly  made  in  this  case,  and  the  rule 
announced  was  affirmed  by  the  same  court  in  Leighton  v.  Brown 
98  Mass.  515,  a  case  where  the  property  at  the  time  it  should 
have  been  returned  was  of  greater  value  than  when  replevied. 

In  Caldwell  v.  West,  21  N.  J.  Law  (1  Zab.)  411,  in  an  action 
on  a  replevin  bond,  the  court  held  that  the  value  of  the  goods 
at  the  time  of  the  recovery,  with  interest  from  that  date,  was 
the  proper  rule  for  damages  for  non-return  of  the  property. 
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The  rule  here  announced  differs  from  the  Massachusetts  rule 
in  fixing  the  date  at  which  the  value  is  to  be  estimated  at  the 
time  of  the  judi^inent  for  a  return  instead  of  from  the  date 
of  the  demand  made  for  the  return  of  the  property  upon  the 
writ  of  retorno  issued  upon  such  jud«^ment. 

The  rule  in  Missouri  is  stated  in  Miller  v.  Whitson,  40  Mo. 
97,  to  be  the  value  of  the  property  when  biken  with  legal  inter- 
est thereon  to  time  of  trial.  This  rule  was  announced  in  the 
replevin  suit,  but  it  seems  the  practice  in  that  State  is  to  enter 
an  alternative  jujdgraent  for  a  return  of  the  propert}'  or  the  pay- 
ment of  the  damau^es  including  the  value  of  the  property. 

The  Minnesota  rule  appears  to  be  to  estimate  the  value  of 
the  property  at  or  about  the  time  it  was  replevied.  Berthold  v. 
Fox,  13  Minn.  501. 

In  Nebraska  the  jury  have  the  right  under  the  code  to  assess 
the  dama;;es  at  what  they  deem  right  and  proper,  and  then  an 
alternative  judgment  is  entered.  School  District  v.  Shoemaker, 
5  Neb.  38  ;  Hooker  v.  Ilammill,  7  Neb.  231. 

In  Tennessee  by  statute,  if  a  verdict  be  found  for  the  de- 
fendant in  replevin,  the  jury  are  to  find  the  value  of  the  prop- 
erty and  interest  and  damages  for  the  detention,  and  the  judg- 
ment then  is  for  a  return  of  the  property  by  plaintiff,  and  on 
failure  so  to  do  the  defendant  recov^ers  their  value  and  the 
damages  assessed  for  the  detention.  Tliere  appears  to  be  in 
that  State  no  judicial  means  provided  for  compelling  a  return, 
it  being  optional  with  the  plaintiff  to  return  the  property  and 
thereby  satisfy  the  judgment  to  the  extent  of  the  value  so 
found  by  the  jury,  or  pay  the  judgment  and  retain  the  proper- 
ty. The  Supreme  Court  of  that  State,  in  Mayberry  v.  Cliff, 
7  Cold.  117,  in  stating  the  rule  which  should  govern  the  jury 
in  assesing  the  vahie  of  the  property  and  damages,  held  that 
the  value  of  the  property  at  the  time  of  the  replevin  should  be 
taken,  and  if  the  property  appreciated  and  remained  at  a 
higher  market  price,  at  the  time  of  trial,  the  difference  should 
be  allowed  as  damages  for  the  detention;  and  if  depreciated  in 
value  while  in  plaintiflTs  custody,  not  by  natural  wear  and  de- 
terioration, such  depreciation  should  be  allowed  as  damages. 
It  was  further  held  that  under  their  statute  the  jury  was  aU 
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lowed  a  large  discretion,  and  if,  in  their  opinion,  justice  de- 
manded it,  they  might  allow  the  defendant  as  damages  the  loss 
of  near  and  probable  profits  arising  from  a  temporary  rise  in 
market  value. 

The  Supreme  Court  of  Wisconsin,  not  in  suit  on  a  replev- 
in bond,  however,  but  in  a  case  for  the  recovery  of  the  value 
of  hay,  wheat  and  oats,  and  where  the  trial  court  had  given  an 
instruction  like  the  one  in  the  case  at  bar,  after  a  review  of  the 
authorities,  held  the  rule  of  the  highest  market  value  to  be 
erroneous,  and  established  the  rule  ^^  that  in  all  actions,  either 
upon  contract  for  the  non-delivery  of  goods,  or  for  the  tor- 
tuous taking  or  conversion  of  the  same,  unless  the  plaintiff  is 
deprived  of  some  special  use  of  the  property  anticipated  by 
the  wrong-doer,  and  in  the  absence  of  proof  of  circumstances 
wliieh  would  entitle  the  plaintiff  to  recover  exemplary  or  puni- 
tory damages;  the  measure  of  damages  is: 

*'^  First:  The  value  of  the  cliattels  at  the  time  and  place  when 
and  where  the  same  should  have  been  delivered,  or  of  the 
wrongful  taking  or  conversion,  with  interest  on  that  sum,  to 
the  date  of  trial. 

''' Second — If  it  appears  that  the  defendant,  in  case  of  a 
wrongful  taking  or  conversion,  has  sold  the  cliattels,  the  plain- 
tiff may,  at  his  election,  recover  as  his  damages  the  amount 
for  which  the  same  were  sold,  with  interest  from  the  time  of 
sale  to  the  day  of  trial. 

^^  Third — If  it  appears  that  the  chattels  wrongfully  taken 
converted  or  still  in  the  possession  of  the  defendant  at  the 
time  of  the  trial,  the  plaintiff  may,  at  his  election,  recover  the 
present  value  of  the  same  at  the  place  where  the  same  were 
taken  or  converted,  in  the  form  they  were  in  when  so  taken  or 
converted." 

Tlie  citation  of  these  authorities  is  sufficient  to  show  that 
the  rule  cannot  be  considered  as  settled,  and  in  the  absence 
of  any  decision  of  our  court  upon  the  point,  we  feel  at  liberty 
to  give  our  views  upon  the  subject,  remembering  that  the  great 
object  of  the  law  is  to  furnish  complete  indemnity  to  the  party 
wronged  by  the  act  of  another  in  seizing  and  retaining  his 
property  contrary  to  right  and  the  judgment  of  the  law. 
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In  an  action  of  replevin,  where  the  defendant  asserts  title  to 
the  property  as  well  as  the  plaintiff,  each  party  becomes  an 
«.ctor,  the  plaintiff  seeking  to  retain  tlie  property  which  he  has 
obtained  upon  his  writ,  and  to  recover  damages  for  the  deten- 
tion; and  the  defendant  seeking  a  return  thereof  to  himself 
as  owner,  together  with  his  damages.  In  the  meantime  the 
property  is  considered  as  in  the  custody  of  the  law,  the  law 
having  for  the  time  being  entrusted  its  possession  to  the 
plaintiff  and  accepted  his  bond  as  representing  the  property. 
The  law  presumes  that  the  plaintiff  will,  in  compliance  with 
the  terms  of  his  bond,  return  the  property  to  the  defendant  if 
the  right  to  it  shall  be  adjudged  against  him.  If  the  plaintiff 
succeeds,  the  judgment  of  the  court  confirms  him  in  his  title 
and  awards  his  damages;  and  if  the  defendant  recovers,  the 
court  awards  to  him  the  restoration  of  the  property  and  deter- 
mines that  tlie  plaintiff  had  no  right  to  it,  and  that  he  had  by 
the  wrongful  use  of  the  process  of  tlie  law,  violated  the  prop- 
ertv  ridits  of  the  defendant,  and  tliat  for  such  violation  the 
defendant  is  entitled  to  indemnity  in  the  way  of  damages. 

From  the  time  of  the  institution  of  the  suit,  the  defendant 
is  contesting  the  plaintiff's  right  to  the  property  and  asserting 
his  own,  and  when  he  finally  succeeds,  he  establishes  his  right 
to  have  the  identical  property  restored  to  him.  The  value  of 
the  property  is  not  in  issue.  The  contest  is  over  the  specific 
article  itself.  Therefore,  under  our  practice,  the  value  of  the 
property  is  never  included  in  the  assessment  of  damages  upon 
the  termination  of  the  replevin  suit  in  favor  of  the  defendant. 
The  bond  stands  in  the  place  of  the  property,  and  in  contempla- 
tion of  law  is  amply  sufficient  to  compel  its  return. 

If  not  returned  in  obedience  to  the  order  of  the  court,  its 
value  can  be  recovered  in  a  suit  upon  the  bond.  If  the  prop- 
erty is  such  that  its  use  and  enjoyment  would  be  of  pecuniary 
value  to  the  defendant,  he  can  have  his  damages  assessed 
under  the  statute  by  the  jury  which  tried  the  original  suit, 
and  if  not  paid,  or  if  not  assessed  in  the  replevin  suit,  ap- 
propriate breaches  can  be  assigned  in  the  declaration  U2)on  the 
bond  and  a  recovery  had. 
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When  the  property  is  of  Buch  cliaracter  that  damages  are 
recovered  for  the  use  thereof  from  the  time  it  was  replevied 
until  final  judgment  in  the  replevin  suit,  whether  such  dam- 
ages be  assessed  in  the  replevin  suit  or  in  a  suit  upon  the 
bond,  the  recovery  of  such  statutory  damages  precludes  the 
plaintiff  from  the  recovery  of  interest  upon  the  value  of  the 
property  during  the  same  period. 

But  where  the  property  is  not  usable  in  the  sense  that  its 
use  alone  will  return  a  pecuniary  profit  to  its  owner,  interest 
upon  its  value  should  be  allowed  as  a  compensation  for  the 
deprivation  of  the  investment  in  the  property.  Ordinarily,  the 
measure  of  damages  in  trespass  and  trover  applies  in  replevin; 
but  there  are  cases  where  the  rule  will  not  furnish  full  indem- 
nity to  a  defendant.  In  trespass  or  trover  the  plaintifi^  by 
bringing  his  action  to  recover  damages  for  the  taking  or 
conversion  of  his  property,  instead  of  seeking  to  recover  the 
specific  property,  consents  to  a  transfer  of  the  title  to  the  goods 
and  chattels  taken,  to  the  defendant  in  the  suit;  and  when  a 
recovery  is  had,  the  title  is  considered  as  having  passed  to  the 
defendant  at  the  time  of  the  taking  or  conversion.  At  that 
date  the  right  of  action  accrued  which  subsequently  became 
merged  in  the  judgment.  The  rule,  therefore,  would  appear 
to  be  a  just  one,  that  the  value  of  the  property  at  the  time  the 
title  is  treated  as  having  passed,  with  interest,  is  the  proper 
measure  of  damages. 

But  it  seems  to  us  that  the  successful  defendant  in  replevin, 
considering  his  position  with  reference  to  the  object  to  be 
attained  by  the  litigation  and  the  character  of  the  judgment 
rendered  in  his  favor,  does  not  in  all  cases  occupy  the  position 
of  a  plaiutiff  in  trespass  or  trover.  It  is  true,  that  by  the 
wrongful  taking  of  his  property  upon  the  replevin  writ  he  is 
just  as  eflfectualiy  deprived  of  the  possession  of  his  property  as 
though  the  taking  was  without  process  of  law;  arid  he  may  be 
said  to  have  sustained  damages  to  the  same  extent;  but  by 
defending  the  replevin  suit  he  is  continually  asserting  his  title 
to  the  specific  article  taken  from  him,  and  seeking  its  return. 

A  judgment  is  finally  entered  in  his  favor,  and  an  order  for 
the  restoration  of  the  property. 
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The  judgment  is  conclusive  that  the  property  belonged  to 
tlie  defendant  at  the  time  of  the  replevin,  and  that  it  was 
wrongfully  taken  from  him,  and  the  order  for  the  return  is 
equally  conclusive,  that  at  the  date  of  its  entry  he  was  still  en- 
titled to  it. 

The  order  for  the  return  of  the  property  being  entered,  it  be- 
comes the  duty  of  the  plaintiff  to  immediately  deliver  it  into 
the  possession  of  the  defendant,  or  the  defendant  can  at  once 
demand  it,  and  upon  a  refusal  by  the  plaintiff  to  comply  with 
the  order  of  court,  the  defendant  can  maintain  his  suit  upon 
the  bond. 

If  the  property  be  returned,  the  defendant  has  the  benefit  of 
any  increase  in  value,  and  we  think  a  wrong-doer  should  not 
derive  any  advantage  from  the  disobedience  of  an  order  of 
court,  that  he  would  not  have  retained  by  complying  with  it. 

We  are  therefore  of  the  opinion  that  where  the  property  is 
of  greater  value  at  the  date  of  the  order  for  a  return  than  it  was 
at  the  time  of  the  replevin,  the  defendant  should  be  allowed  for 
such  increased  value  in  addi  tion  to  the  value  of  the  property  when 
taken  and  the  interest  thereon.  We  think  the  rule  that  esti- 
mates the  value  at  the  time  of  the  demand  upon  the  writ  of  re. 
tarn,  is  open  to  the  same  objection  as  the  rule  of  the  highest 
market  value  between  the  time  of  the  replevin  and  the  date  of 
the  trial  upon  the  bond. 

The  latter  gives  the  defendant  the  whole  period  covered  by 
the  Statute  of  Limitations,  in  which  to  commence  his  action 
and  select  his  price;  the  former,  the  whole  time  in  which  he 
can  lawfully  issue  his  writ  and  make  demand,  thus  allowing 
him,  where  the  property  cannot  be  returned,  to  fix  its  value 
when  the  market  price  is  at  the  highest,  which  in  many  instances 
if  allowed  as  damages  would  be  oppression  instead  of  in- 
demnity. We  take  the  date  of  the  recovery  as  the  time  when 
any  appreciation  in  the  value  of  the  property  is  to  be  con- 
sidered, as  that  is  the  time  when  the  defendant  is  adjudged  to 
be  entitled  to  the  restoration  of  the  property  taken  with  its  in- 
creased value,  and  we  think  that  the  selection  of  such  date  is 
not  open  to  the  same  objections,  or  liable  to  work  such  injus- 
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tice  as  the  adoption  of  a  rule  that  allows  the  defendant  to  take 
advanta^  of  a  fluctuating  market  through  a  long  period  of 
time,  or  to  select  a  price  at  any  intermediate  date.  For  the  er- 
ror in  giving  the  said  instruction,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Judgment  reversed. 

Lacet,  J.  I  concur  in  the  above  opinion,  and  wish  to  add, 
that  I  think  the  Supreme  Court,  in  the  case  of  Hopkins  et  al. 
V.  Lord,  35  III.  178,  has  recognized  the  doctrine  in  case  of  non- 
return of  property  after  a  judgment  in  replevin  in  favor  of  de- 
fendant, that  the  latter,  in  suit  on  the  bond,  may  recover  the 
valuQ  of  the  property  and  six  per  cent,  interest  from  the  date 
of  the  replevy. 

Also  in  the  case  of  Odell  et  al.  v.  Hale,  25  III.  204,  the  same 
court  has,  by  implication,  recognized  the  doctrine  that  in  case 
of  property  only  held  for  sale,  the  plaintiff,  in  suit  on  the 
bond,  may  recover  damages  for  depreciation  in  value  of  the 
property  between  the  date  of  replevy  and  date  of  trial.  If 
these  two  propositions  be  correct  1  see  no  valid  objection  to 
plaintiff,  in  suit  on  replevin  bond,  recovering  the  value  of  the 
appreciation  of  the  pro|)erty  between  the  date  of  replevin  and 
judgment  of  return,  where  property  is  not  returned  as  a  part 
of  the  damages,  in  addition  to  the  interest. 


Chicago  and  Eastern  Illinois  Bailboad  Company 

9    850 
54    285  V. 

James  Flexman, 

1.    Ltabilttt  of  master  for  torts  of  servant — Rule  as  to  common 
CARRIERS  OF  PASSENGERS. — While  it  IS  a  ^neral  rale  that  where  an  em- 
ploye goes  outside  the  line  of  his  employment,  and  for  purposes  of  his  own 
%  inflicts  an  injury  upon  the  person  of  one  who  has  no  daim  upon  the  em- 

ployer arising  from  any  special  relation  existing  between  them,  the  employer 
is  not  liable,  yet,  in  the  case  of  a  common  carrier  of  passengers,  the  rule  does 
not  apply. 
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2.  Duty  op  common  carrier  to  passenger. — ^A  common  carrier  owes 
a  duty  to  passeDgers,  that  they  shall,  during^  the  transit,  be  protected  from  all 
dangers  so  tar  as  the  efforts  of  the  carrier  and  its  servants  can  be  made  avail- 
able. A  8  to  such  passenger,  the  servants  of  the  carrier  stand  in  the  place  of  the 
carrier,  and  all  their  acts  so  far  as  they  have  a  direct  connection  with  the  per- 
formance or  non-performance  of  the  carrier's  contract,  most  be  held  to  be  the 
acts  of  the  carrier  itself. 

3.  Assault  by  brakeman. — Where  a  passenger,  lawfully  upon  a  train 
of  cars,  is  willfully  assaulted  by  a  brakeman  upon  such  train,  the  railroad 
company  is  liable  for  the  injury  inflicted. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Franklin  Blades,  Judge,  presiding.  Opinion  filed 
November  2,  1881. 

Appellee  brought  this  suit  in  the  court  below  to  recover 
damages  for  personal  injuries  inflicted  upon  him  by  a  bmke- 
man  in  the  employ  of  the  defendant.  The  facts  as  stated  in 
brief  of  appellant,  and  admitted  by  appellee  to  be  substantially 
correct,  are  briefly  as  follows  : 

Flexman  purchased  from  appellant's  agent,  a  railroad  ticket, 
entitling  him  to  ride  from  Hoopston  to  Milford  ;  he  took  pas- 
sage on  a  freight  train  carrying  passengers,  and  very  soon  after 
boarding  the  train  laid  down  on  a  seat  in  the  caboose  and  went 
to  sleep.  Upon  the  arrival  of  the  train  at  Milford,  his  place  of 
destination,  he  was  awakened  by  the  conductor  and  informed 
of  that  fact.  While  the  train  was  stopped  at  Milford,  Flexman 
discovered,  as  he  then  supposed,  that  he  had  lost  or  been  robbed 
of  his  watch  and  chain.  He  was  told  to  get  ofi^,  but  refused 
to  until  his  watch  should  be  recovered,  he  having  informed  the 
conductor  of  its  loss. 

Thereupon,  the  conductor  consented  to  allow  Flexman  to 
remain  on  the  train  until  it  arrived  at  Watseka,  another  station 
on  the  line  of  appellant's  road.  After  the  re-starting  of  the 
train  in  the  direction  of  Watseka,  a  passenger  on  the  train  as- 
sisted Flexman  in  making  a  partial  search  on  his  person  for 
the  watch  and  chain,  without,  however,  finding  it.  That  after 
doing  so,  said  passenger  inquired  of  Flexman  who  he  (Flex- 
man) thought  had  his  watch;  to  wliich  he  (Flexman)  replied: 
'^That  fellow,"  pointing  at  and  indicating  the  brakeman  who 
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was  then  in  the  caboose,  quite  near  Flexman;  wherenpon  the 
said  brakeman  struck  Flexman  in  the  face  witli  a  railroad 
lantern  (which  at  the  time  of  Flex  man's  accusation  was  in  his 
hand  or  near  his  person),  and  thereby  inflicted  the  injury 
complained  of.  Flexman  had,  during  the  day,  drunk  five  or 
six  irlasses  of  beer.  There  was  but  one  other  passenger  on  the 
train  when  Flexman  boarded  it,  and  none  on  its  arrival  at 
Milfurd.  After  the  accident  or  injurj^  complained  of,  the 
watch  was  found  in  his  (Flexman's)  coat  pocket.  The  blow 
from  the  lantern  severed  the  plaintiff'vS  n«)se  from  his  face,  so 
that  it  laid  over  his  mouth,  suspended  by  a  mere  shred  of  flesh. 
Tlie  appellee  havinj^  closed  his  evidence,  the  appellant  moved 
the  court  to  exclude  the  evidence,  and  for  a  direction  to  the 
jury  to  find  for  the  defendant.  This  the  court  refused  to  do, 
and  the  jury  under  the  instructions  found  for  the  plaintifl^,  and 
assessed  his  damages  at  $2,000.  The  appellant  introduced  no 
evidence,  and  asked  no  instructions,  but  upon  the  coining  in 
of  the  verdict,  entered  its  motion  for  a  new  trial,  which  was 
overruled,  and  the  court  rendering  judgment  on  the  verdict, 
the  defendant  appealed. 

Mr.  Henry  Cea^wford,  for  appellant;  that  a  master  is  not  lia- 
ble for  the  torts  of  his  servant,  if  willfully  or  wantonly  done, 
cited  Oxford  v.  Peters,  28  111.  434;  Tuller  v.  Voght,  13  111. 
277;  Johnson  v.  Barber,  5  Gilm.  425;  Wright  v.  Wilcox,  19 
Wend.  345;  McManus  v.  Cricket,  1  Eist,  io«;  Croft  v.  Ali- 
son, 4  B.  &  Adol.  590;  Isaacs  v.  K.  R.  C.x  47  X.  Y.  122;  Van- 
derbilt  v.  Richmond  T.  Co.  2  Comst.  479;  Thames  S.  S.  Co.  v. 
IT.  II.  R.  R.  Co.  24  Conn.  40;  Crocker  v.  New  London  R.  R. 
Co.  24  Conn.  249;  Lane  v.  Cotton,  12  Mod.  488;  Wharton  on 
Agency,  §  540;  Roe  v.  Birkenhead  R.  R.  Co.  7  E.  L.  and  E(j; 
547;  4  Bac.  Abr.  title,  "  Master  and  Stewart";  Hibbard  v.  N* 
Y.  &  Erie  R.  R.  Co.  15  N.  Y.  455;  Hillard  on  Torts,  40; 
Weed  V.  Panama  R.  R.  Co.  17  N.  Y.  362;  Little  Miami  R. 
R.  Co.  V.  Wetmore,  19  Ohio  St.  110. 

Messrs.  Morris  &  Stearns,  for  appellee;  upon  the  liability  of 
the  master,  cited  Goddard  v.  G.  T.  R.  R.  Co.  57   Me.  202; 
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Howe  V.  Newiuarch,  12  Allen,  155;  Angell  &  Ames  on  Cor- 
porations, §  388;  Moore  v.  Railroad,  4  Gray,  365;  Seymour 
V.  Greenwood,  7  Hurl.  &  N.  364;  Eailroad  v.  Finny,  10  Wis. 
388;  Railroad  v.  Vandiver,  42  Pa.  St.  356;  Weed  v.  Railroad, 
17  N.  Y.  362;-  Railroad  v.  Derby,  14  How.  468;  Railroad  v. 
Hinds,  53  Pa.  512;  Flint  v.  Trans.  Co.  34  Conn.  554;  Land- 
reux  V.  Bell,  5  La.  275;  Chamberlain  v.  Chandler,  3  Mason, 
242;  Nieto  v.  Clark,  1  Clifford,  145;  Railroad  v.  Blecher,  27 
Md.  277;  Bryant  v.  Rich,  106  Mass.  180;  C.  &  N.  W.  R.  R. 
Co.  V.  Crocker,  36  Wis.  657;  Shirley  v.  Billings,  8  Bush,  146; 
G.  &  C.  U.  R.  R.  Co.  V.  Fay,  16  111.  668;  Keokuk  Nor.  L.  P. 
Co.  V.  True,  88  111.  608;  N.  O.  St.  L.  &  C.  R.  R.  Co.  v.  Burke, 
53  Mass.  200;  Hinman  v.  E.  &  N.  A.  R'y  Co.  64  Me.  84. 

PiLLSBTTBY,  J.  It  is  not  assigned  for  error  in  this  court  that 
the  damages  are  excessive,  and  while  the  assignment  of  errors 
questions  the  action  of  the  court  in  giving  the  instructions  for 
the  plaintiff,  the  brief  and  argument  of  appellant  confine  such 
assignment  to  the  instructions  given  upon  the  question  involv- 
ing the  right  of  the  plaintiff  to  recover  anything  upon  the  facts 
before  the  jury,  and  there  is  no  suggestion  in  the  argument 
that  the  instruction  upon  the  rule  of  damages  is  not  correct; 
consequently  we  assume  that  appellant  has  no  fault  to  find 
with  the  verdict  so  far  as  the  damages  are  concerned. 

"The  question  presented  is,"  says  counsel  for  appellant,  "do 
the  facts  proven  constitute  a  cause  of  action  against  the  appel- 
lant! In  other  words,  is  the  naked  proof  of  an  assault  by  the 
brakeman  in  appellant's  employ  as  such,  sufficient  to  make 
tppellee's  case  against  the  appellant?" 

This  is  the  only  question  argued  by  counsel  and  no  other 
will  be  considered. 

The  proof  shows  that  when  Flexman  informed  the  conductor 
of  the  supposed  loss  of  the  watch,  he  told  the  .conductor  that 
in  order  to  have  time  to  search  for  the  watch  he  would  pay  his 
fare  to  Chicago,  whereupon  the  conductor  told  him  that  he 
oould  ride  to  Watseka. 

Under  such  circumstances  we  consider  that  at  the  time  of 
the  assault  apon  him  he  was  lawfully  upon  the  train  as  a  pas- 
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Benger,  and  that  the  company  Btill  owed  to  him  the  dnty  im- 
posed by  the  law  upon  a  common  carrier  of  passengers.  In 
fact  it  is  not  denied  by  appellant  that  he  was  a  passenger,  and 
entitled  to  be  treated  as  such  by  the  servants  of  the  company; 
the  only  point  relied  upon  for  a  reversal  being,  "  that  the  mas- 
ter or  principal  is  not  liable  for  the  torts  of  the  agent  or  ser- 
vant, if  willfully  or  maliciously  done;  or  if  not  done  within  the 
scope  or  legitimate  course  of  the  employment." 

It  is  undoubtedly  true,  that  where  the  employe  goes  out- 
side of  the  line  of  his  employment,  and  for  purposes  of  his 
own,  inflicts  an  injury  upon  the  person  of  one  who  has 
no  claim  upon  the  employer  arising  out  of  any  special 
relation  existing  between  them,  being  a  stranger  to  the 
master,  the  principle  contended  for  is  properly  applied  and 
has  ever  been  enforced  as  a  rule  of  the  common  law,  but  it 
does  not  appear  to  us  that  it  should  be  extended  so  as  to  em- 
brace a  case  where  the  employe  of  a  common  carrier  engaged 
in  operating  the  train,  commits  a  tort  upon  a  passenger  upon 
such  train.  In  everv  contract  for  carriage  the  carrier  un- 
dertakes,  not  only  that  the  utmost  vigilance,  care  and  skill 
shall  be  exercised  to  safely  transport  the  passenger  to  his  des- 
tination, but  that  during  the  passenger's  transit  he  shall  be 
treated  humanely,  and  protected  from  all  dangers  from  what- 
ever source  arising  so  far  as  the  efforts  of  the  carrier  or  his  ser- 
vants can  be  made  available  for  the  protection  of  such  passen- 
ger. . 

It  is  impossible  for  a  railroad  company,  as  such,  to  perform^ 

the  contract  upon  its  part,  as  it  can  act  only  through  its  agents 
and  servants.  The  performance  of  its  contract  is  entrusted 
to  agents  and  servants  selected  by  its  authority  for  their  known 
or  presumed  fitness  to  perform  the  duties  assigned  to  them. 

The  passenger  has  no  voice  in  the  selection  of  the  employes 
charged  with  .the  fulfilling  of  the  company's  contract  with 
him,  but  relying  upon  the  reasonable  presumption  that  the 
company  has  selected  competent,  faithful  and  humane  ser- 
vants, he  confidently  submits  himself  to  their  control  and  di- 
rection until  the  completion  of  the  contract.    The  employes 
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of  the  company  have  exclusive  control  of  the  train.  In.  its 
operation  and  management,  and  in  the  performance  of  the 
company's  contract  with  the  passenger,  they  are  the  represen- 
tatives of  the  company,  and  as  to  such  passenger,  they  stand 
in  the  place  of  the  company,  and  all  their  acts,  so  far  as  they 
have  a  direct  connection  with  the  performance  or  non-perform- 
ance of  the  contract,  must  be  held  to  be  acts  of  the  company 
itself. 

The  company,  knowing  at  the  time  of  entering  into  the 
contract  for  carriage  that  its  servants  in  charge  of  the  train 
are  the  only  instrumentalities  through  and  by  wliich  it  can 
perform  its  contract,  must  be  considered  as  having  agreed  that 
such  servants  should  not,  either  willfully  or  negligently,  vio- 
late such  contract  to  the  injury  of  its  patron.  If  the  company 
has  stipulated  that  the  passenger  shall  during  his  transit  re- 
ceive kind  treatment  at  the  hands  of  its  savants,  appointed 
by  itself  to  fulfil  its  agreements  in  that  regard,  we  fail  to  per- 
ceive why  it  should  not  be  held  liable  for  a  breach  of  its  con- 
tract in  that  respect  as  well  as  in  any  other.  Neither  can  we 
fully  appreciate  the  argument  that  a  negligent  violation  of 
such  contract  is  a  breach  thereof,  while  a  willful  one  is  not. 

The  wrongful  act  of  the  employe  violates  his  own  contract 
with  his  employer  at  tlie  same  time  that  it  violates  that  of  the 
employer  with  the  passenger.  And  it  seems  to  us  to  be  more 
in  accord  with  the  reason  and  philosophy  of  the  law,  as  well 
as  with  a  sound  public  policy,  that  the  master  should  be  held 
to  a  reasonably  strict  accountability  for  such  acts  of  the  ser- 
vant; and  if  any  one  is  to  look  to  the  servant  for  indemnity, 
let  it  be  the  employer  who  has  selected  such  servant,  and  en- 
trusted him  with  the  fulfilling  of  the  master^s  duty  to  the 
passenger,  rather  than  apply  a  principle  that  would  confine 
the  remedy  of  the  passenger  to  an  action  against  a  servant, 
who  in  many  cases  might  be  insolvent,  and  for  whose  appoint- 
ment the  injured  one  is  not  in  any  manner  responsible.  The 
fact  that  the  servant  is  liable  in  tort  for  his  wrongful  act 
does  not  lessen  the  liability  of  the  master,  where  such  act  is 
also  a  breach  of  the  master's  contract.  In  such  case  the  iii- 
jured  party  has  his  election  to  sue  in  assump3it  for  a  breach 
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of  contract  duty,  or  in  tort  for  the  wrongful  injury.     Bryant 
V.  Rich,  106  Mass.  180. 

We  think  the  principles  we  have  stated  are  abundantly  sus- 
tained by  the  authorities,  to  some  of  which  we  refer  without 
commenting  upon  them.  Finney  v.  R.  R.  Co.  10  Wis.  388; 
Goddard  v.  Grand  Trunk  R.  R.  67  Me.  212;  Bryant  v.  Rich, 
106  Mass.  180;  Ramsden  v.  B.  &.  A.  R.  R.  104:  Mass.  117; 
Hanson  v.  E.  &  N.  A.  R  R.  62  Me.  84;  Bass  v.  C.  &  N.  W- 
R.  W.  36  Wis.  450;  Crocker  v.  C.  &  N.  W.  R.  W.  36  Wis. 
657;  Chamberlain  v.  Chandler,  3  Mason,  242;  Nietov.  Clark, 
1  Cliiford,  145;  Railroad  v.  Blocker,  27  Md.  277;  McKinley 
V.  C.  &  N.  W.  R.  W.  44  Iowa,  814;  Sherly  v.  Billings,  8 
Bush,  Ky.  147. 

It  may  be  said  that  the  plaintiff  below  acted  very  hastily  in 
accusing  the  brakeman  of  taking  his  watch,  but  his  remark 
did  not  amount  to  a  justification  for  the  cruel  attack  npon 
him,  and  could  only  be  considered  by  the  jury  in  mitigation 
of  damages;  and,  not  being  justified,  we  think  the  action  well 
lies  against  the  appellant,  and  that  the  court  did  not  err  in 
refusing  to  exclude  the  evidence  from  the  jury.  Considered 
in  the  light  of  the  views  we  have  expressed,  the  instruction 
given  to  the  jury,  of  which  complaint  is  made,  was  as  favora- 
ble to  the  defendant  as  it  had  a  right  to  expect. 

Determining  the  question  submitted  by  counsel  adversely 
to  appellant,  we  afiirni  the  judgment. 

Judgment  affirmed. 
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— ^-^'  John  V.  Farwell  et  al. 

1.  Attachment  —  Fraudulent  conveyance  of  property. —  The 
fraudulent  conveyance  of  property  named  in  the  statute  which  makes  it  sub- 
ject to  seizure  upon  process  of  attachment,  is  one  where  there  is  a  wrongfful 
intent  upon  the  part  of  th^  vendor  in  making  such  sale,  to  hinder  or  delay 
creditors. 
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2.  Fraud  must  bb  a  questioit  of  fact.— The  law  will  not  permit  a 
creditor  to  ignore  the  process  of  the  common  law  in  the  collection  of  his  debt,, 
and  proceed  by  a  summary  process,  from  the  fact  alone  that  the  debtor  has- 
within  two  years  conveyed  his  property;  another  element  must  exist  in  the 
transaction — the  fraud  of  the  debtor — and  such  fraud  must  be  one  of  fact  as- 
contradistinguished  from  a  legal  or  constructive  fraud. 

3.      CONVETAKCE  IN  GOOD  FAITH  UNDER  AN    AGREEMENT  TO  REIMBURSE 

A  CREDITOR. — ^Thc  statute  does  not  apply  to  cases  where  a  debtor  procures 
property  in  good  faith  under  an  agreement  to  re-convey  if  payment  is  not  made 
according  to  agreement. 

4.  Possession  before  lien  attached. — Although  the  contract  between 
appellant  and  his  creditor  Spicer  might  not  be  good  as  a  conditional  sale,  and 
was  invalid  as  a  chattle  mortgage,  yet  if  Spicer  in  good  faith  took  possession 
of  the  goods  before  the  lien  of  other  creditors  attached,  he  could  maintain 
such  possession  as  against  subsequent  attaching  creditors. 

Appeal  from  the  Circuit  Court  of  Mercer  connty ;  the  Hon. 
John  J.  Glenn,  Judge,  presiding.     Opinion  tiled  Kovember- 
2,  1881. 

Messrs.  Pepper  &  Wilson,  for  appellant;  that  a  pledge  ia- 
good  if  founded  upon  good  consideration,  and  there  is  no  pur- 
pose to  defraud  creditors,  cited  Kergin  v.  Dawson,  1  Gilm.  86. 

A  debtor  may  prefer  one  creditor  to  another,  and  a  transfer 
if  property  to  such  creditor  is  not  fraudulent:  Funk  y.  Staats,. 
24  111.  633;  Hessing  v.  McCloskey,  37  111.  341. 

Property  to  be  subsequently  acquired  may  be  held  under  a 
mortgage  if  possession  is  taken  before  other  liens  accrue: 
Gregg  V.  Sanford,  24  III.  17. 

A  chattel  mortgage,  though  not  in  statutory  form,  is  good  if 
possession  is  taken  before  other  liens  accrue:  Whisler  v.  Rob- 
erts, 19  111.  274;  Read  v.  Wilson,  22  111.  377;  Frank  v.  Miner, 
*50  111-  444;  Thornton  v.  Davenport,  1  Scam.  296. 

An  insolvent  debtor  may  sell  or  pledge  his  property,  if  done 
in  good  faith,  to  pay  or  secure  a  debt:  Wood  v.  Shaw,  29  III. 
446. 

A  delivery  before  the  attachment  of  any  lien,  will  validate 
the  sale:  Hilliard  on  Sales,  183;  Bartlett  v.  Williams,  1  Pick. 
288;  Kendall  v.  Samson,  12  Vt.  515;  Coty  v.  Barnes,  20  Vt 
19;  Wilson  v.  T^slie,  20  Ohio,  161;  Nelson  v.  Wheelock,  46 
111.  25;  Frank  v.  Miner,  50  111.  445;  Smith  v.  Stern,  17  Pa. 
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St.  360;  Sevln  v.  Kussell,  42  N.  Y.  251;  Iloopsmith  v.  Cope, 
6  Whort.  53;  Murray  v.  Itiggs,  15  Johns.  571;  Snyder  v.  Gee, 
4  Leigh,  536;  Carr  v.  Glasscock,  3  Gratt.  354;  Jones  v.  Dwyer, 
15  East.  27, 

Messrs.  Bassktt  &  Wharton,  and  Messrs.  Martin,  Mcr- 
iPHr  &  Lynch,  for  appellees;  that  tliis  was  an  illegal  contract, 
for  fraudulent  purposes,  cited  Davis  v.  Ransom,  18  111.  397; 
Durning  V,  Mead,  90  111.  376;  Robinson  v.  Elliott,  22  WalL 
513;  Henry  v.  R.  I.  Locomotive  Works,  3  Otto,  664;  Ford  v. 
Williams,  3  Kernan,  577;  Edgill  v.  Hart,  13  Barb.  380;  Del- 
aware V.  Ensign,  21  Barb.  85;  Griswold  v.  Shelden,  4  Comst. 
580;  Hart  v.  Crane,  7  Paige  Ch.  37;  Ward  v.  Trotter,  3  Mon.  1. 

A  subsequent  creditor  may  take  advantage  of  a  fraudulent 
sale  or  transfer  if  made  for  the  purpose  of  defrauding  creditors: 
Mattingly  v.  Nye,  8  Wall,  307;  Lloyd  v.  Bunce,  41  la.  660; 
Winchester  v.  Carter,  12  Allen,  506;  Trafton  v.  Ilawes,  102 
Mass.  541;  Lormore  v.  Campbell,  60  Barb.  62;  Pratt  v. 
Myers,  56  111.  24;  Churchill  v.  Wells,  7  Caldw.  364;  Wilcox 
V.  Morgan,  2  Cal.  473;  Boies  v.  Henney,  32  111.  130;  Blow  v. 
Gage,  44  111.  208;  Hanford  v.  Obrecht,  49  111.  146;  Strohm  v. 
Hayes,  70  111.  41. 

If  there  be  a  design  to  defraud,  the  transfer  will  be  voidable 
as  to  subsequent  creditors:  Read  v.  Livingstone,  3  Johns. 
Ch.  481;  Bennet  v.  Bedford  Bank,  11  Mass.  421;  Damon  v. 
Bryant,  2  Pick.  411;  Parkman  v.  Welch,  19  Pick.  231;  Jenks 
V.  Clement,  14  Am.  Dec.  698;  Story  on  Sales,  §  513. 

The  finding  of  the  court  stands  as  the  verdict  of  a  jury: 
Ambs  V.  Honore,  24  111.  122;  Thomas  v.  Rntlege,  67  111.  213; 
T.  W.  &  W.  R.  R.  Co.  V.  Elliott,  76  111.  67. 

A  new  trial  will  not  be  granted  unless  there  appears  a  want 
of  evidence  to  support  the  finding:  White  v.  Clayes,  32  111. 
325;  Unlauf  V.  Bassett,  38  III.  96;  Railroad  Co.  v.  Coal  Co. 
86  111.  60;  Tolman  v.  Race,  36  111.  472. 

.  PiLLSBURY,  J.  It  appears  from  the  record  in  this  case  that 
on  the  4th  day  of  October,  1880,  the  appellee  sued  out  of  the 
Circuit  Court  of  Mercer  county  an  attachment  against  the  ap- 
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pellaiit's  property,  alleging  in  the  aflSdavit  as  a  ground  for  the 
writ  that  the  defendant  had  within  two  years  prior  to  the  filing 
of  the  affidavit,  fraudulently  conveyed  and  assigned  his  effects, 
80  as  to  hinder  and  delay  his  creditors;  and  that  he  had  within 
the  same  time  fraudulently  concealed  and  disposed  of  his  prop- 
erty, so  as  to  delay  and  hinder  his  creditors,  and  was  ai)out  to 
do  so  for  like  purpose. 

The  defendant  filed  his  plea,  traversing  the  allegations  of 
the  affidavit,  upon  which  issue  was  joined,  and  a  trial  had  l>c< 
fore  the  court,  resulting  in  a  finding  in  favor  of  the  appellees. 

A  like  finding  was  had  upon  the  merits  and  final  judgment 
rendered  against  the  appellant,  from  which  he  ap)>eal8  to  th\8 
court,  assigning  for  error  the  finding  of  the  court  sustaining 
the  attachment. 

The  only  ground  relied  upon  by  the  plaintiff  below,  to  sus- 
tain the  writn)f  attachment,  was  an  alleged  sale  of  his  property, 
consisting  of  a  stock  of  goods  by  the  defendant,  to  one  R.  H. 
Spicer,  made  December  10, 1878. 

It  appears  from  the  record  that  on  the  19th  day  of  February, 
1878,  a  bankrupt  stock  of  goods  of  Dennison  and  Stewart, 
were  sold  for  $2,224,  for  which  Spicer  gave  his  notes,  and 
turned  the  possession  of  the  goods  over  to  Shove,  under  some 
kind  of  an  arrangement  that  Shove  should  pay  fur  the  goods. 
This  arrangement  was  in  the  December  following  evidenced 
by  a  written  contract  between  Shove  and  Spicer,  wherein  is  re- 
cited the  purchase  by  Spicer  of  the  goods,  the  giving  of  the 
Botes,  and  the  fact  that  Spicer  had  for  the  purpose  of  replen- 
ishing the  stock,  advanced  $250  in  money,  and  given  his  note 
for  $700  more,  dated  Nov.  24,  1878,  to  the  Farmer's  Bank  of 
Aledo.  It  was  then  agreed  that  if  Shove  would  pay  the  inter- 
est on  said  notes,  and  the  principal  of  the  notes  at  maturity, 
and  thus  relieve  said  Spicer  from  all  liability  thereon,  then 
Spicer  would  release  all  his  interest  in  said  goods  to  Shove, 
bat  until  Shove  complied  by  paying  the  notes  and  interest, 
Spicer  was  to  retain  his  ownership  of  the  goods,  and  upon  de- 
fiEiult  by  Shove,  Spicer  might  take  the  possession  of  all  the 
goods  in  the  custody  of  Shove  at  the  time  of  such  default, 
whether  of  the  original  stock  or  subsequent  purchases,  and  dis- 
pose of  them  as  he  might  see  proper. 
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Under  this  contract,  Spicer  took  possession  of  the  goods  on 
the  3d  day  of  Aagast,  ISSO,  by  and  with  the  consent  of  the 
appellant.  It  is  this  transaction  which  it  is  claimed  makes 
the  appellant  amenable  to  the  act  concerning  attachments. 
It  is  perhaps  immaterial  whether  the  transaction  be  consid- 
ered as  a  conditional  sale^  or  in  the  nature  of  a  chattel  mort- 
gage security,  to  secure  Spicer  in  his  advancements  to  Shove, 
as  in  either  case  it  could  not  be  sustained  as  to  any  creditor 
who  should  acquire  a  valid  lien  upon  the  goods  while  Shove 
still  remained  in  possession,  for  if  a  conditional  sale,  it  would 
be  invalid  as  to  such  creditor  under  the  authority  of  McCor- 
mick  V.  Hadden,  37  111.  370;  Ketchnm  v.  Watson.  24  111.  691, 
and  Mnrch  v.  Wright,  46  111.  48S,  and  if  designed  as  a  mort- 
gage  it  was  not  executed  in  conformity  to  the  provisions  of 
the  statute,  but  in  either  case,  if  the  transaction  was  in  gOod 
faith  and  the  vendor  or  mortgagee  should  reduce  the  goods  to 
possession  before  any  valid  lien  atta3hed  thereto,  it  is  appre- 
hended that  he  would  be  in  as  good  a  position  as  to  subse- 
quent attaching  or  execution  creditors  as  though  the  posses- 
sion had  always  remained  in  him.  Frank  y.  Miner,  50  111. 
444. 

There  was  no  attempt  made  in  the  court  below  to  show  that 
the  appellant  was  not  indebted  to  Spicer,  but  it  is  urged  that  the 
contract  between  them  was  not  a  valid  one  as  against  creditors, 
as  the  possession  of  the  goods  remained  with  the  appellant, 
and  therefore  was  fraudulent  in  law  and  that  by  such  a  dispo- 
sition of  the  goods,  coupled  with  the  transfer  of  the  possession 
to  Spicer,  makes  the  appellant  guilty  of  such  fraud  as  to  justify 
the  attachment  of  his  property.  To  this  proposition  in  its  en- 
tirety we  cannot  assent. 

The  fraudulent  conveyance  of  property  named  in  the  statute, 
and  which  makes  any  property  of  the  vendor  subject  to  be 
seized  upon  process  of  attachment  for  two  years  after  the 
fraudulent  sale  is  made,  is  one  where  there  is  a  wrongful  in- 
tent upon  the  part  of  the  vendor  in  making  such  sale;  the  very 
term  ^^ fraudulent  conveyance"  implies  an  intent  to  defraud, 
and  the  statute  declaring  that  the  fraudulent  conveyance  need 
only  go  to  the  extent  of  hindering  or  delaying  the  creditor; 
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the  design  of  the  debtor  Id  making  snch  Bale  or  conveyance, 
need  not  be  to  forever  defeat  the  creditor,  bnt  will  be  com- 
plete nnder  the  statnte  if  it  is  co-extensive  with  the  efifect  of 
the  conveyance,  as  hindering  or  delaying  his  creditors. 

The  law,  however,  does  not  allow  a  creditor  to  ignore  the 
process  of  the  common  law,  in  the  collection  of  his  debt,  and 
resort  to  a  summary  seizure  of  the  debtor's  property  upon 
mesne  process,  from  the  fact  alone  that  the  debtor  has,  within 
two  years,  sold  his  property,  or  any  part  of  it,  or  has  secured 
some  other  creditor  by  mortgaging  or  pledging  it,  even  though 
the  attaching  creditor  should  thereby  be  hindered  or  delayed 
in  the  collection  of  a  just  debt. 

Another  element  must  exist  in  the  transaction — the  fraud 
of  the  debtor.  And  in  our  opinion  the  statute  contemplates 
that  this  fraud  shall  be  one  of  fact  as  contradistinguished  from 
a  legal  or  constructive  fraud. 

If  a  man  has  shown  himself  to  be  dishonest,  by  making  a 
conveyance  of  his  property,  designing  thereby  to  delay  and 
hinder  his  creditor,  and  such  effect  is  produced,  then,  for  the 
space  of  two  years,  the  statute*  permits  the  creditor  to  treat 
him  as  one  who  may  repeat  his  fraud,  and  authorizes  its  pre- 
vention by  a  seizure  of  his  property,  upon  mesne  process,  and 
hold  it  to  answer  any  judgment  that  may  be  rendered  in  the 
action. 

Bnt  we  do  not  believe  that  it  was  the  intention  of  the  legis- 
lature to  place  a  man  in  the  same  condition,  who,  in  good  faith, 
obtains  possession  of  property,  under  an  agreement,  character- 
ized by  the  law  as  a  conditional  sale,  or  who  attempts  to  secure 
a  bona  fide  creditor,  by  chattel  mortgage  upon  his  property, 
and  fails  through  some  mistake  or  inadvertence  to  conform  to 
the  statute,  or  who  sells  his  property  for  a  valuable  considera- 
tion, and  before  possession  is  delivered  to  the  vendee  it  is  taken 
upon  execution  against  the  vendor. 

In  all  these  cases  the  property  thus  remaining  in  the  posses- 
sion of  the  debtor,  can  be  held  by  his  creditor  obtaining  a 
valid  lien  upon  it,  before  the  possession  becomes  united  with 
the  ownership,  and  this  upon  the  ground  that  the  possession 
of  the  property  and  its  apparent  ownership  being  in  the  same 
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person  while  the  real  ownership  Ib  in  another,  is  a  <K)n8tructive 
fraud,  and  as  against  lien  creditors,  the  law  considers  the  party 
in  possession  as  having  the  title. 

This  kind  of  fraud,  however,  disconnected  from  any  intent 
of  the  debtor  to  delay  or  hinder  his  creditor,  is  not  of  itself  of 
that  character,  that  under  the  statute  must  exist  in  the  trans- 
action to  justify  the  creditor  in  attaching  the  property  of  the 
debtor. 

Of  course,  under  an  issue  as  made  in  this  case,  the  whole 
transaction  can  and  should  be  examined  by  the  jury  upon  the 
question  whether  the  sale  or  conveyance  was  a  fraudulent  one 
within  the  statute,  but  if  after  considering  all  the  evidence  in 
the  case,  the  transaction  is  entirely  consistent  with  good  faith, 
upon  the  debtor's  part,  the  issue  should  be  found  for  him. 

These  views  find  support  in  the  case  of  Spencer  v.  Deagle, 
34:  Mo.  455,  where  it  was  held  under  a  statute  like  ours,  that 
in  order  to  sustain  an  attachment,  a  fraudulent  intent  must  be 
shown  to  exist  in  making  the  conveyance,  and  that  it  was  not 
enough  to  merely  show  that  the  effect  of  the  conveyance  was 
to  hinder  and  delay  creditors.  We  have  carefully  examined 
the  evidence  contained  in  this  record,  and  fail  to  find  any  suf- 
ficient proof  that,  in  the  transaction  between  appellant  and 
Spicer,  the  appellant  was  actuated  by  any  fraudulent  intent. 
So  far  as  we  are  able  to  discover  from  this  record,  the  contract 
between  Spicer  and  the  appellant  was  made  in  good  faith,  to 
secure  Spicer  in  the  purchase  money  of  the  goods  and  money 
advanced,  and  if  this  be  so,  then  the  sale  furnishes  no  ground 
upon  which  to  base  an  attachment,  although  it  might  not, 
perhaps,  be  the  best  way  either  to  give  or  take  security.  For 
the  reason  that  the  finding  upon  the  issue  made  upon  the  plea 
traversing  the  affidavit  is  not  supported  by  the  evidence,  the 
judgment  of  the  court  below  will  be  reversed  and  the  cause 

remanded  for  a  new  trial. 

Judgment  reversed. 


' 
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James  B.  Hogue 

V. 

William  Edwards  et  al. 

Bank  check. — One  Ne.l  engaged  in  the  purchase  of  stock  to  be  8hipi>ed 
to  market,  kept  a  banking  account  with  appellant,  a  banker,  with  whom  he 
arranged  for  credit  to  enable  him  to  cany  on  h's  business.  Neil  being  in- 
debted to  appellees  for  hogs  purchased  of  them,  drew  his  check  for  the 
amount  and  deposited  it  with  appellant,  and  received  an  exchange  draft  on  a 
Chicago  bank,  tor  the  purpose  of  sending  to  appellees,  but  which  was  never 
sent.  In  a  suit  by  appellees  against  appellant,  ba«ed  upon  the  check  drawn 
by  Neil,  held,  that  there  was  no  privity  between  appellees  and  appellant,  and 
no  such  setting  apart  of  the  funds  of  the  drawer  of  the  check  for  the  benefit 
of  appellees,  as  would  make  the  banker  liable. 

Error  to  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
Burks,  Jud^,  presiding.  Opinion  upon  petition  for  ro-hear- 
ing  filed  December  1$,  18S1.  For  original  opinion,  see  antet 
page  148. 

Thomas  Neil  bought  of  the  defendants  in  error  a  lot  of 
hogs,  for  the  sum  of  $5,339.67,  and  bj'  agreement  with  them, 
was  to  send  $2,000  of  the  amount  to  certain  parties  in  Chica- 
go and  Iowa,  designated  by  them,  and  the  balance,  $3,339.67, 
was  to  be  sent  to  them  at  Centreville  Iowa,  by  draft  on  Chica- 
go. Neil  at  this  time  had  an  account  at  the  bank  of  the 
plaintiff  in  error,  which,  however,  was  largely  overdrawn.  He 
made  an  arrangement  with  Hogue  to  give  him  further  credit, 
promising  to  provide  for  the  Chicago  exchange  by  time  it 
should  be  presented.  Neil  thus  signed  and  presented  his 
checks  for  the  several  amounts  that  under  his  agreement  fo^ 
payment,  he  was  to  transmit  to  the  persona  entitled  thereto, 
which  checks  were  honored  by  Hogue,  and  the  amounts 
charged  to  Neil.  The  $2,000  were  paid  as  desired  by  Edwards 
Bros.,  and  are  not  involved  in  this  litigation. 

The  check  drawn  by  Neil  for  the  amount  going  to  Edwards 
Bros,  was  as  follows: 

"No.  1600.  Peoria.,  111., December  3d,  1879. 

**  J.  B.  HoGUB  &  Co.,  Bankers: 

"  Pay  to  Edwards  Bros.,  Chicago  exchange,  thirty- three  hun- 
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^'dred  and  thirth-nine  and  sixty -seven   one-hundredth  dollars. 
"  $3,339.67.  Thomas  Neil." 

A  drafl;  was  issued  by  the  bank  drawn  upon,  the  Union  Na- 
tional Bank,  Chicago,  and  made  payable  to  Edwards  Bros., 
but  was  never  recseived  by  them.  Neil  afterwards  absconded 
without  providing  for  the  payment  of  this  check.  Tliis  suit 
was  brought  by  Edwards  Bros.,  to  recover  the  amount  of 
Hogue,  and  on  the  trial  they  elected  to  rely  upon  the  check  of 
Neil  as  a  basis  of  recovery.  A  verdict  and  judgment  were 
entered  in  their  favor,  and  Hogue  sued  out  the  writ  of  error. 

Messrs.  James,  Jack  and  Moore,  for  the  petition,  argued 
that  the  check  left  by  Neil  with  plaintiff  in  error,  was  intended 
for  the  use  of  defendants  in  error,  and  that  its  effect  was  to 
transfer  so  much  of  the  funds  of  the  drawer  in  the  hands  of  the 
banker,  as  the  amount  specified  in  the  check,  and  cited  Brown 
V.  Pierce,  80  111.  214;  C.  M.  &  F.  Ins.  Co.  v.  Stanford,  28  111. 
168;  Bickford  V.  First  Nat.  Bank,  42  111.  239;  Brown  v.  Leckir, 
43  111.  497;  Seventh  Nat.  Bank  v.  Cook,  73  Pa.  St.  485. 

The  banker  is  bound  to  withhold  enough  of  the  depositor's 
funds  to  pay  the  check:  F.  &  M.  Bank  v.  Butchers  and  Dro- 
vers Bank,  16  N.  Y.  125. 

The  banker  having  received  the  check  in  question,  and 
charged  the  amount  against  the  depositor  in  his  account,  he 
cannot  now  be  heard  to  say  that  the  depositor  had  no  funds 
in  his  hands  to  apply  on  the  check:  1  Daniel's  Neg.  Inst.  373; 
Girard  Bank  v.  Bank  Penn.  Tp.  39  Pa.  St.  92;  Commercial 
Bank  v.  Hughes,  17  Wend.  94;  Dykers  v.  L.  M,  Bank,  11 
Paige,  612;  Fourth  Nat.  Bank  v.  City  Nat.  Bank,  68  III  898. 

Mr.  Lawrence  Harman,  opposing  the  petition,  argued  that 
a  check  should  be  payable  in  money  only,  citing  2  Parsons  on 
Bills  and  Notes,  58;  Little  v.  Phoenix  Bank,  2  Hill,  425. 

And  a  check  calling  for  payment  in  current  rate  of  exchange 
is  not  neo^otiable:  Lowe  v.  Bliss,  24  111.  169. 

Neither  endorsement  nor  acceptance  of  a  bill  are  complete 
before  delivery:  Cox  v.  Troy,  5  B.  &  Aid.  474;  Chapman  v. 
Cotteral,  34  L.  J.  Exch.  186;  Byles  on  Bill,  *150;  First  Nat 
Bank  v.  Strang,  72  111.  569. 
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Per  Curiam.  In  the  petition  for  a  re-hearing  it  is  assumed 
thattiie  check  left  by  Neil  with  the  plaintiff  in  error,  was  in. 
tended  by  them  to  be  placed  there  for  the  benefit  of  defendants 
in  error,  absolutely  and  without  reservation.  That  the  money 
represented  by  the  check  being  the  money  for  the  defendants  in 
error,  in  the  hands  of  the  plaintiff  in  error,  they  could  sue  for 
and  recover  the  same  unless  plaintiff  in  error  can  show  he  paid 
the  draft  which  had  been  delivered  by  Neil. 

The  fallacy  of  this  position  consists  in  the  erroneous  assump- 
tion that  the  money  represented  by  the  check  and  for  which  the 
Chicago  draft  was  drawn,  was  deposited  for  the  benefit  of  de- 
fendants in  error.  The  real  transaction  was  not  as  supposed. 
Neil  did  not  intend  to  make  a  deposit  of  check  or  money  with 
plaintiff  in  error  for  the  defendant's  in  error  benefit,  but  intended 
to  keep  the  matter  under  his  control  until  he  should  pay  the 
amount,  if  he  ever  did,  to  defendant*  in  error.  Nor  did  the 
plaintiff  in  error  suppose  that  he  was  becoming  the  mere  cus- 
todian of  this  amount  of  money  for  them.  The  drawing  of  the 
check  by  Neil,  and  issuing  of  the  draft  by  plaintiff  in  error 
and  its  delivery  to  the  former  by  him,  was  all  one  and  the  same 
transaction,  and  only  indicated  that  Neil  was  taking  certain 
preliminaiy  steps  preparatory  to  paying  defendants  in  error  by 
sending  them  the  Chicago  draft.  The  transaction  was  wholly 
between  them,  in  which  defendants  in  error  had  no  part  or 
privity.  Neil  was  not  the  latter's  agent,  and  after  he  took  the 
check  at  any  time  prior  to  its  actual  delivery  to  them,  could 
change  his  mind  and  refuse  to  send  it,  and  re-deliver  it  to  the 
plaintiff  in  error  from  whom  he  obtained  it,  and  in  fact  he  had 
promised  the  appellant  to  take  care  of  its  payment. 

If  Neil  found  he  was  unable  to  take  care  of  its  payment, 
good  fnith  required  that  he  either  should  return  it  or  not  send 
it.  Plaintiff  in  error  was  simply  lending  him  his  credit.  If 
Neil  changed  his  mind  he  might  return  it  to  the  former  and 
demand  the  cancellation  of  the  temporary  charge  made  for  it  on 
the  bank  books. 

The  plaintiff  in  error  had  opened  no  account  with  the  defend- 
ants  in  error  on  account  of  this  money  or  check,  and  did  not 
know  them  in  the  transaction,  further  than  it  was  the  inten- 
tion of  Neil  to  send  the  draft 
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When  Neil  failed  to  send  the  draft,  it  was  manifestly  his  in- 
tention not  to  pay  the  defendants  in  error.  It  is  true  he  did 
not  return  the  draft,  and  for  the  reason  that  the  draft  was  never 
delivered ;  it  was  in  law  never  executed,  and  was  a  nullity.  The 
book  account  between  Neil  and  the  plaintiff  in  error  was  then 
subject  to  readjustment,  and  the  charge  for  the  draft  should 
have  been  cancelled.  The  mere  fact  that  the  defendants  in  error 
were  named  in  the  check  upon  which  the  draft  was  drawn, 
could  make  no  difference.  It  amounted  to  no  more  than  if 
Neil  had  drawn  his  check  for  so  much  money,  and  had  taken 
the  draft  instead,  which  according  to  the  custom  of  banking  is 
often  done. 

A  check  is  drawn  for  money  and  a  draft  taken  payable  to 
a  third  ])arty,  and  if  the  draft  is  used  upon  posting  up  the 
customer's  account  the  check  is  returned  to  him  cancelled.  It 
is  merely  the  means  of  keeping  the  account  between  the  cus- 
tomer and  the  bank.  If  the  draft  is  not  used  by  the  customer 
he  has  the  undoubted  right  to  have  a  credit  for  the  amount 
charged  over  against  the  original  amount  charged  for  the  draft 
or  check.  We  cannot  think  that  on  any  principle  of  justice 
or  law  the  debtor  of  the  bank's  customer  could  be  allowed  to 
hold  the  bank  responsible  to  pay  him  the  amount  represented 
by  such  draft  in  case  the  draft  was  not  sent  to  the  payee. 

There  is  no  privity  of  contract,  eitlier  express  or  implied,  be- 
tween such  bank  and  the  creditor  of  the  bank's  customer.  If 
this  action  can  be  maintained,  it  must  be  on  the  ground  that 
it  was  the  absolute  intention  of  Neil  to  leave  this  money  on 
deposit  with  plaintiff  in  error  for  defendants  in  error,  and  of 
plaintiffs  in  error's  acceptance  of  it  for  that  purpose. 

l^ut  as  it  was  not  the  intention  of  these  parties,  and  Neil 
being  largely  indebted  to  plaintiff  in  error  on  book  account, 
over  and  above  the  sum  in  question,  it  would  be  in  no  wise  be 
equitable  to  compel  him  to  pay  defendants  in  error  this  large 
sum,  and  force  him  to  lose  his  own  claim  to  that  amount.  It 
could  not  even  be  done  on  garnishee  process.  This  is  said 
with  reference  to  the  case  as  prevented  by  the  record,  under 
election  made  in  open  court  by  defendants  in  error  to  rely  on 
the  check  as  a  basis  of  recovery.    We  still  adhere  to  the  views 
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we  expressed  in  onr  former  opinion,  that  no  recovery  can  be 
supported  on  such  ground. 

The  instructions  given  by  the  court  in  behalf  of  defendants 
in  error,  and  based  upon  the  right  of  recovery  upon  this  dieck, 
were  erroneous  and  should  not  have  been  given. 

Whether  defendants  in  error  can  recover  on  any  other 
grounds  does  not  properly  arise  upon  this  record.  We  there- 
fore overrule  the  petition  for  a  re-hearing,  and  refuse  to  amend 
or  change  our  former  judgment 

Ee-hearing  denied. 


Lafayette  B.  Reed 

V. 

John  E.  Bartlett. 


1.  Lease — Subsequent  mortgage — Rent. — Where  an  estate  for  years 
has  been  gfranted  by  the  owner  of  the  fee,  the  reversion  is  all  that  is  left  in 
him  upon  which  a  moTig&ge  subsequent  to  the  lease  will  operate,  and  where 
the  mortgage  has  the  effect  of  transferring  the  legal  title,  the  mortgagee  may 
be  considered  as  the  assignee  of  the  reversion,  and  after  condition  broken, 
can  have  all  the  remedies  for  the  collection  of  accruing  rent  that  is  afforded 
to  those  holding  under  a  deed  of  bargain  and  sale. 

2.  Lease  bt  owner  of  EQurrr  of  redemption. — In  this  State,  where 
premises,  incumbered  by  ah  outstanding  term,  are  mortgaged,  the  only  estate 
remaining  in  the  owner  of  the  fee  is  the  equity  of  redemption,  and  his 
grantees  can  take  no  greater  estate  than  he  had  to  convey,  and  when  they, 
as  owners  of  the  equity  of  redemption,  carved  out  a  new  lease,  the  latter  es- 
tate comes  from  the  equity  of  redemption  and  nob  from  the  fee,  and  upon  a 
foreclosure  of  the  mortgage,  and  sale,  the  equity  of  redemption  and  the  lease- 
hold estate  became  extinguished. 

3.  Purchaser  at  foreclosure  sale. — ^The  purchaser  at  such  fore- 
closure sale  became  the  owner  in  fee  and  could  maintain  ejectment  or  forci- 
ble detainer  against  the  tenant  holding  under  the  grantors  of  the  equity  of 
redemption. 

4.  Purchaser  cannot  distrain  for  rent.— The  purchaser  at  a  fore- 
doeure  sale  cannot  distrain  for  rent  unless  the  tenant  attorns  to  him,  and  a 
mere  notice  by  the  purchaser  to  the  tenant  to  pay  him  the  rent,  when  the 
tenant  does  not  consent,  will  not  make  the  tenant  liable  in  an  action  for  the 
rent. 
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Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
J.  W.  Eansted,  Judge,  presiding.  Opinion  filed  November  2, 
1881. 

Oliver  D.  Woolf  on  the  26th  day  of  October,  1877,  mort- 
gaged the  N.  J  S.  E.  i  Sec.  23  T.  40  R.  7,  in  Kane  county,  to 
Margaret  E.  Gulliver,  to  secure  a  note  of  $2,000,  the  mort- 
gage containing  a  pov^er  of  sale.  February  23,  1879,  Woolf 
conveyed  his  equity  of  redemption  to  John  Woolf,  and  F.  G. 
Garfield,  and  they  on  March  1,  1879,  leased  the  premises  to 
the  defendant  for  one  year  for  the  sum  of  $118,  out  of  which 
amount  defendant  was  to  pay  the  taxes,  and  the  balance  to  be 
paid  in  two  equal  installments  on  December  1st,  1879,  and 
March  1st,  1880.  The  taxes,  amounting  to  $22.79,  were  paid 
by  the  defendant,  leaving  each  installment  of  rent  $47.60.  The 
appellee  went  into  possession  of  the  premises  under  this  lease, 
and  occupied  the  same  until  the  fifth  day  of  January,  1880, 
when  he  surrendered  the  premises  to  Garfield.  Mrs.  Gulliver 
foreclosed  her  mortgage  by  advertisement  and  sale  on  the  28th 
day  of  August,  1879,  under  the  power  contained  in  the  mort- 
gage, and  one  N.  J.  Hitchcock  became  the  purchaser  at  the 
sale  and  received  a  deed  of  the  premises  from  the  mortgagee. 

Hitchcock  went  upon  the  premises  in  September,  and  noti- 
fied the  defendant  that  he  had  purchased  the  land  and  that 
the  defendant  should  not  remove  anything  from  the  premises, 
and  later  in  the  same  month  verbally  demanded  of  the  appel- 
lee that  he  surrender  the  premises  to  him  as  such  purchaser. 

The  appellee  refused  to  recognize  Hitchcock  as  his  landlord, 
pay  him  any  rent,  or  give  up  the  promised. 

After  the  first  installment  of  rent  became  due  according  to 
the  lease,  Hitchcock  commenced  suit  to  recover  it,  and  after- 
wards, on  January  25th,  1880,  he  conveyed  the  premises  to  the 
appellant,  and  at  same  time  gave  him  an  order  on  appellee  to 
pay  the  rent  due  March  1,  to  the  appellant. 

The  appellee  not  paying  it,  this  suit  was  instituted  to  re- 
cover it  before  a  justice  of  the  peace,  and  on  appeal  to  the  county 
court  of  Kane  county,  a  trial  was  had  which  resulted  in  a  verdict 
and  judgment  against  the  plaintiff  below,  and  he  brings  the 
record  to  this  court  by  appeal. 
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Messrs.  Botsford,  Barry  &  Rcssbll,  for  appellant;  that 
the  grantee  has  all  the  remedies  to  enforce  payment  of  rent 
that  his  lessor  had,  cited  Crosby  v.  Loop,  13  III.  625;  WillarJ 
V.  Tillman,  2  Hill,  267;  Taylor's  Land.  &  Ten.,  §  439;  ReV. 
Stat  1874,  Chap.  80,  §  14. 

Aceniing  rent  passes  with  the  conveyance,  and  the  pur- 
chaser may  collect  it:  Taylor's  Land.  &  Ten.  §  447;  Kennedy 
V.  Kennedv,  66  111.  190. 

Mr.  T.  C.  Moore,  Mr.  Wm.  J.  Brown,  and  Mr.  F.  G.  Gar- 
field, for  appellee. 

PiLLSBURY,  J.  There  was  some  testimony  tending  to  show 
that  the  appellee  promised  the  plaintiff  to  pay  the  order  given 
him  by  Hitchcock  for  the  rent  falling  dne  March  1st,  1880, 
bnt  this  question  was  fairly  submitted  to  the  jury,  and  they 
having  found,  very  properly  as  we  think,  that  no  such  promise 
was  made,  we  shall  consider  the  case  independent  of  that 
question. 

It  is  contended  by  the  appellant  here  and  plaintiff  below, 
that  independent  of  any  promise  upon  the  part  of  the  appellee 
to  pay  the  last  installment  of  rent  to  him,  he  is  entitled  to  re- 
cover, upon  the  ground  that  he  occupies  the  position  of  an 
assignee  of  the  reversion,  and  as  such  under  the  law  in  this 
State*  he  is  invested  with  all  the  rights  and  remedies  of  the 
lessors  of  the  appellee. 

We  do  not  find  it  necessary  in  this  case  to  determine  whether 
the  assignee  of  the  reversion  can  sustain  an  action  on  the 
covenant  to  pay  rent,  contained  in  the  lease,  under  our  present 
statute,  where  the  tenant  has  refused  to  attorn  to  the  assignee 
of  the  lessor,  as  in  our  opinion  the  appellant  does  not  stand  in 
the  position  of  such  assignee  of  the  reversion. 

It  is  probably  true  that  in  those  jurisdictions  where  the  rule 
that  a  mortgage  of  real  property  conveys  the  legal  title  is  re- 
cognized, that  the  mortgagee  would  be  treated  as  an  assignee  of 
the  reversion,  when  the  premises  mortgaged  at  the  date  of  the 
mortgage  deed  were  held  by  another,  under  a  lease  from  the 
mortgagor. 
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In  such  case,  the  mortgage  of  a  necessity  is  made  snbject  to 
the  outstanding  term  that  tlie  mortgagor  had,  antecedent  to 
the  mortgage  carved  out  of  the  fee,  and  the  lease  being  valid 
and  binding  upon  the  lessor,  is  equally  so  as  to  his  assignee. 

An  estate  for  years  having  been  granted  by  the  owner  of 
the  fee,  the  reversion  is  all  that  is  left  in  him,  upon  which  a 
mortgage  subsequent  to  the  lease  can  operate,  and  where  the 
mortgage  has  the  effect  of  transferring  the  legal  title,  it  may 
well  be  that  the  mortgagee  can  be  considered  as  the  assignee 
of  the  reversion,  and  can  at  least  after  condition  broken,  have 
all  the  remedies  for  the  collection  of  accruing  rents,  that  the 
law  affords  those  holding  under  a  deed  of  bargain  and  sale. 

But  such  is  not  the  case  here.  When  Woolf  executed  the 
mortgage  to  Mrs.  Gulliver  he  was  the  owner  in  fee. 

The  premises  were  unincumbered  by  any  outstanding  term. 
The  only  estate  remaining  in  him  was  the  equity  of  redemp- 
tion, and  he  could  invest  his  grantees,  Woolf  and  Garfield,  with 
no  £:reater  estate  than  he  himself  possessed. 

When  they,  as  owners  of  the  equity  of  redemption,  leased  the 
premises  to  the  appellee,  his  estate  for  years  was  carved  out  of 
the  equity  of  redemption  and  not  out  of  the  fee.  The  estate 
granted  to  the  appellee,  and  the  reversion  in  them  constituted 
the  entire  equity  of  redemption,  and  when  the  mortgage  was 
foreclosed  the  equity  of  redemption  became  extinguished  and 
the  reversion  and  the  leasehold  estate  fell  with  it. 

The  purchaser  at  the  mortgage  sale  became  the  owner  of  the 
premises  in  fee;  and  could  have  treated  the  occupant  as  a 
trespasser  and  recovered  the  possession  by  ejectment  without 
notice,  or  in  forcible  detainer  under  the  statute,  and  when 
evicted  under  the  paramount  title  of  the  mortgagee  neither 
the  mortgagor  or  his  lessee  would  be  entitled  to  the  emble- 
ments. Downer  v.  Grotf,  40  Iowa,  597;  Gilman  v.  Wills,  66 
Maine,  273;  Lane  v.  King,  8  Wend.  684;  Jones  v.  Thomas,  8 

Blackf.  428. 

But  the  purchaser  cannot  distrain  for  rent,  or   bring  an 

action  to  recover  it.  unless  the  tenant  has  attorned  to  him,  as 

the  relation  of  landlord  and  tenant  does  not  exist  between 

them.     Bogers  v.  Humphreys,  4  Ad.  &  El.  299;  and  a  mer«. 
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notice  by  the  purchaser  to  the  tenant  to  pay  the  rent  to  him 
when  the  tenant  does  not  consent  or  act  under  it,  does  not 
make  the  tenant  liable  in  an  action  for  the  rent.  Evans  v. 
Elliott,  9  Ad.  &  El.  342. 

Now  in  this  case  it  appears  that  the  appellee  refused  to 
recognize  Hitchcock  as  his  landlord,  either  by  attorning  to 
hituor  by  the  payment  of  rent  to  him,  or  in  any  other  man- 
ner. There  was  no  privity  then  established  between  the  ap- 
pellant and  appellee,  by  virtue  of  the  conveyance  from  Hitch- 
cock to  the  appellant,  and  there  being  no  promise  upon  the 
part  of  the  appellee  to  pay  the  rent  to  the  appellant,  we  fail 
to  see  upon  what  ground  a  recovery  could  be  sustained  in  this 
case. 

Whether  Hitchcock  could  recover  of  the  appellee  for  the 
use  and  occupation  of  the  premises,  is  not  a  question  now  be- 
fore us,  and  upon  which  we  express  no  opinion.  But  whether 
he  could  or  not,  it  is  evident  that  the  appellant  can  have  no 
such  basis  for  recovery,  as  the  appellee  was  not  in  possession 
of  the  premises  at  the  time  the  appellant  became  owner  of 
the  land,  he  having  before  that  time  surrendered  the  premi- 
ses to  his  landlord,  Garfield. 

"We  discover  no  error  in  the  record  prejudicial  to  the  appel- 
lant,  and   therefore    affirm    the    judgment    of    the     Kane 

County  Court 

Judgment  affirmed. 
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Statute  of  Limitations. — Appellant  was  employed  to  collect  certain 
outstanding  subscriptions  due  to  appellee.  This  employment  was  concluded 
in  December,  1872,  and  the  Statute  of  Limitations  began  to  run  from  that 
time.  The  employment  of  appellant  as  gate-keeper  for  appellee  for  two  or 
three  days  in  each  year  subsequent  to  that  time,  does  not  make  such  a  case  of 
mutual  accounts  as  will  save  the  bar  of  the  statute  as  to  a  claim  for  compen. 
sation  for  services  rendered  under  the  first  emplojrment. 

Appeal  from  the  County  Court  of  Jackson  county;  the 
Hon.  Geo.  W.  Andbews,  Judge,  presiding.  Opinion  filed 
April  7, 1881. 

Mr.  J.  B.  Math  AM  and  Mr.  R  J.  Young,  for  appellant; 
that  corporations  can  only  act  by  agents,  and  authority  will  be 
presumed,  even  in  the  absence  of  an  express  contract,  cited 
Maher  v.  Chicago,  38  111.  266 ;  R.  E.  I.  &  St.  L.  R  R  Co.  v. 
Wilcox,  66  111.  417;  St.  L.  A.  &  C.  R  R  Co.  v.  Dalby,  19  111. 
353;  Swartwout  v.  Evans,  37  111.  442;  Williams  v.  Butler,  35 
111.  644;  Searing  v.  Butler,  69  111.  575. 

There  are  but  three  ways  in  which  the  relation  of  principal 
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and  agent  can  be  dissolved:  by  revocation  of  the  power  by 
the  principal,  by  renunciation  of  the  power  by  the  accent,  or 
by  operation  of  law:  1  Story  on  Contracts,  §  101;  3  Parsons 
on  Contracts,  71;  Catling  v.  Skoulding,  6  T.  R  189. 

If  an  agent  in  good  faith  makes  use  of  his  own  money,  for 
the  proper  use  of  a  corporation,  he  may  recover  the  same: 
Angell  and  Ames  on  Corporations,  §  298;  Reeder  v.  Union 
Rubber  Co.  5  Bosw.  85. 

Mr.  G.  "W".  Smith  and  Mr.  R.  J.  Stephens,  for  appellee; 
that  there  was  no  such  case  of  mutual  accounts  as  would  stop 
the  running  of  the  statute,  cited  Reeves  v.  Herr,  69  111.  81 ; 
Thompson  v.  Reed,  48  HI.  118. 

Where  it  is  apparent  that  the  verdict  will  be  the  same  on  a 
re-trial,  the  court  will  not  reverse,  even  though  there  may  have 
been  error  in  the  instructions:  Mann  v.  Brady,  67  111.  95; 
Charter  v.  Graham,  66  111.  19;  Pahlman  v.  King,  49  111.  266; 
Rankin  v.  Taylor,  49  111.451;  Clark  v.  Pageter,  45  111.  185; 
Watson  V.  Wolverton,  41  111.  241;  Potter  v.  Potter,  41  111.  80.. 

Mere  informality  will  not  vitiate  a  verdict  where  substantial 
justice  has  been  done,  and  the  party  shows  no  merits:  Bates 
v.  Williams,  43  111.  494;  James  v.  Morey,  44  111.  352;  Hart- 
ford  Ins.  Co.  v.  Vanduzor,  49  111.  489. 

Peb  Curiam.  In  this  case  substantial  justice  was  done. 
The  evidence  shows  that  before  the  year  1872  appellant  was 
employed  by  appellee  to  collect  unpaid  subscriptions  to  its 
stock,  and  perhaps  for  other  purposes.  That  appellant,  in  pur- 
suance of  such  employment,  proceeded  to  collect  various  sums 
of  money,  and  accounted  with  appellee  during  the  year  1872. 
Appellant  also  claims,  that  during  the  term  of  said  employ- 
ment, he  paid  out  of  his  own  funds  to  certain  persons,  consid- 
erable sums  of  money  due  them  by  appellee. 

There  is  no  evidence  of  any  money  paid,  or  any  transaction 
as  to  the  employment  between  the  parties  after  the  4th  of  De- 
cember, A.  D.  1872.  On  the  30th  of  April,  A.  D.  1879,  this 
suit  was  brought  to  recover  for  his  services  as  such  collector, 
and  also  to  recover  the  said  sums  of  mone}'  paid  by  appellant, 
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on  the  indebtedness  of  appellee.  The  defendant  relied  on  the 
pleas,  the  general  issue  and  Statute  of  Limitation.  It  is  very 
clear  that  more  than  five  years  elapsed  between  the  last  trans- 
action growing  out  of  the  employment  aforesaid,  and  the  be- 
ginning of  this  suit. 

Tiiere  is  evidence  going  to  show  that  appellant,  after  the  year 
1872,  was  employed  by  appellee  two  or  three  days  in  each  year 
for  several  years,  and  including  the  year  1877,  as  gate-keeper; 
and  it  is  claimed  that  this  acting  as  gate-keeper  during  the 
time  of  the  fair  would  take  the  case  out  of  the  Statute  of  Lim- 
itation. This  position  is  not  well  taken.  The  entire  transac- 
tion, so  far  as  the  employment  to  collect,  etc.,  was  concerned, 
was  concluded  in  December,  A.  D.  1872.  At  least,  there  is  no 
evidence  of  any  business  transaction  of  that  character  between 
the  parties  after  that  time,  and  the  statute  began  to  run  from 
that  time. 

Admitting  that  he  was  employed  as  gate-keeper,  as  alleged, 
that  would  not  be  such  a  case  of  mutual  accounts  and  recipro- 
cal demands  as  would  take  the  former  charges  out  of  the  stat- 
ute. The  account  is  on  one  side  only — not  mutual.  Thomp- 
son V.  Reed,  48  111.  118;  Reeses,  Jr.  v.  Herr,  59  111.  81;  Kim- 
ball V.  Brown,  7th  Wend.  322. 

The  instructions  may  have  been  erroneous  in  some  respects, 
but  we  think  that  the  verdict  of  the  jury  was  in  accordance 
with  the  law  and  the  facts,  and   that  justice  has  been   done. 
Therefore  the  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

opinion  upon  re-hearing. 

Peb  Cubiam.  "When  this  case  was  affirmed,  we  gave  briefly 
the  reasons  leading  us  to  the  conclusion  we  then  reached. 
The  petition  for  re-hearing  presses  with  considerable  force  the 
point,  that  though  the  Statute  of  Limitations  may  have  run  as 
to  the  services  for  making  collections,  and  for  money  paid, 
yet  there  was  a  right  to  recover  for  the  services  of  gate-keeper, 
which  were  rendered  within  five  years.  To  this  it  may  be 
answered,  that  there  is  no  count  in  the  declaration,  under 
which  proof  of  such  services  was  admissible,  and  upon  which 
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a  judgment  for  such  a  demand  could  rest;  and  we  presume 
the  evidence  as  to  this,  then,  was  offered  only  to  avoid  the 
Btatute,  by  showing  a  running  account  between  the  parties. 
As  we  said  heretofore,  it  was  not  sufficient  for  that  purpose. 
There  is  really  no  count  in  the  declaration,  under  which  re- 
covery could  be  had  for  any  of  the  plaintiflPs  demand,  except 
for  money  paid,  and  as  to  this  the  Statute  of  Limitations  was 
successfully  interposed. 

Ke-hearing  refused. 


The  People,  etc. 

V. 

BiGGERs  McFarland. 

1.  Recoontzakcb — Default — Surrender  op  principatj. — In  an 
action  aguinst  a  sarety  upon  a  recognizance,  a  plea  that  the  surety  surrend- 
ered his  principal,  and  confessing  the  cause  of  action  as  to  costs  upon  the  de- 
fault,  is  not  good,  because  it  does  not  aver  that  the  principal  had  been  sur- 
rendered before  there  had  been  a  default  on  the  recosrnizance. 

2.  Joint  judgment. — Separate  •judgments  for  different  amounts  cannot 
be  rendered  against  defendants*  severally,  when  sued  in  a  joint  action  upon  a 
joint  contract,  and  all  served  with  process.  So,  judgment  cannot  be  rend- 
ered against  a  surety  on  a  recognizance  for  costs  only,  and  against  the  prin- 
cipal for  penalty  and  costs.    Both  are  erroneous. 

Error  to  the  Circuit  Court  of  Hardin  county;  the  Hon. 
John  Dougherty,  Judge,  presiding.  Opinion  filed  October  6, 
1881. 

Mr.  L.  F.  Plater,  for  plaintiff  in  error;  that  the  surety  must 
surrender  his  principal  before  default  upon  the  recognizance, 
if  he  would  be  exonerated,  cited  R^v.  Stat.  1874:,  397,  §  310; 
Wray  v.  The  People,  70  III.  G64. 

Prior  to  1869,  courts  had  no  authority  to  release  a  principal, 
much  less  a  surety,  from  recognizance  nnder  such  circum- 
Btsinces:  Weese  v.  The  People,  19  III.  643;  Wray  v.  The  Peo- 
ple, 70  111.  664. 

The  default  on  the  recognizance  being  admitted  by  defend- 
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ant  by  his  coufession  as  to  costs,  his  liability  as  to  the  penalty 
is  fixed:  Stevens  v.  Hay,  61  111.  400.  — 

A  plea  in  scire  facias  that  the  sureties  surrendered  their 
principal  after  forfeiture  and  before  judgment  on  the  sci.fa,^ 
is  erroneous:  Hengsleben  v.  The  People,  89  111.  164. 

Messrs.  Mobbis  &  Boyer,  for  defendant  in  error;  that  a 
surety  may  surrender  principal  before  default,  but  will  be  lia- 
ble for  payment  of  all  costs,  cited  Hengsleben  v.  The  People, 
89  III.  164;  Kev.  Stat.  1874,  397,  §  308. 

If  defendant  was  not  required  to  pay  costs,  the  plaintiflF  can- 
not complain,  for  it  is  an  error  which  does  him  no  injury,  and 
cannot  be  assigned  for  error:  Sehlanker  v.  Eisley,  3  Scam. 
483;  McQnoid  v.  The  People,  3  Gilm.  76;  Moore  v.  Moss,  14 
111.  106;  Erlinger  v.  The  People,  36  111.  458. 

This  being  a  trial  by  the  court  without  a  jury,  the  presump- 
tion will  be  indulged  that  evidence  was  heard  under  the  un- 
answered pleas,  the  same  as  if  issues  had  been  formed  on 
them:  Kelsey  v.  Lamb,  21111.  659;  Robinson  v.  Brown,  82  111. 
279. 

Where  a  party  demurs,  and  afterwards  consents  to  a  trial 
without  disposing  of  the  demurrer,  it  will  be  considered  as 
waived:  Williams  v.  Baker,  67  111.  238;  Parker  v.  Palmer,  22 
111.  489;  Gililan  V.  Nixon,  26  111.  50. 

Presumptions  are  always  in  favor  of  the  regularity  of  pro- 
ceedings in  suits  at  law,  and  the  party  alleging  error  must 
show  it  by  the  record:  St.  L.  &  L.  E.  Ry.  Co.  v.  Wheelis, 
72  III.  538;  I.  &  St.  L.  R.  R.  Co.  v.  Miller,  62  111.  468;  Kern 
V.  Strasberger,  71  111.  303. 

The  rule  of  recovery  upon  joint  contracts,  is  that  a  judg- 
ment against  one  or  more  is  a  bar  to  another  action  upon  the 
same  contract:  Moore  v.  Rogers,  19  111.  347;  Powell  v.  Ket- 
tele,  1  Gilm.  491;  Wann  v.  McNulty,  2  Gilm.  335:  Thomp- 
son V.  Emmert,  15  111.  415;  Freeman  on  Judgments,  §235; 
Beltzhower  v.  Com'th,  1  Watts  126;  Williams  v.  McFall,  2  S. 
&  R.  280. 

A  writ  of  error  is  a  new  and  original  suit,  and  original  pro- 
cess must  issue  and  be  served  to  give  this  court  jurisdiction: 
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Taylor  v.  Boyd,  3  Ohio,  354;  Ripley  v.  Morris,  2  Gilm.  381; 
Hickman  v.  Haines,  5  Gilm.  20;  lloberts  v.  Fahs,  32  III.  474. 

Casey,  P.  J.  On  the  first  day  of  November,  A.  D.  1876, 
the  defendants  in  error  entered  into  a  recoirnizance  for  the 
appearance  of  the  defendant  Wilson  at  the  next  term  of  the 
Hardin  Conntv  circuit  court,  to  answer  to  the  char:;c  of  an 
assault  with  intent  to  commit  murder.  At  tlie  April  term  of 
said  court,  1877,  the  cause  was  continued.  At  the  October 
term  of  said  court,  A.  D.  1877,  Wilson  failed  to  appear.  A 
forfeiture  of  the  recognizance  was  taken,  a  scire  facws  ordered, 
which  was  duly  issued,  returnable  to  the  April  terra  of  said 
court,  A.  D.  1878.  The  return  on  the  writ  shows  service  upon 
defendant  McFarland,  and  not  found  as  to  the  defendant 
Wilson. 

On  the  4th  day  of  the  said  April  term  the  defendant  Mc- 
Farland tiled  nine  pleas.  A  demurrer  was  sustained  to  the 
1st,  4th,  5th,  6th,  and  7th  pleas.  The  7th  plea  averred  in  sub- 
stance that  the  defendant  had  surrendered  his  principal,  tJie 
said  Wilson,  in  open  court,  on  the  1st  day  of  the  April  term 
of  said  court,  A.  D.  1877,  in  full  satisfaction  of  the  recogniz- 
ance, etc.  On  the  11th  day  of  the  term,  the  defendant  in  error 
filed  an  additional  plea,  averring  substantially  that  on  the  10th 
day  of  April,  1878  (which  was  the  day  before  filing  the  plea), 
he  had  surrendered  the  said  Wilson  in  open  court,  in  full  satis- 
faction of  said  recognizance  except  the  costs,  which  are  con- 
fei^sed,  etc     To  this  plea  plairitiiF  in  error  filed  a  demurrer. 

The  record  does  not  show  what,  if  anj',  disposition  was  made 
of  the  demurrer;  but  it  appears  that  defendant  McFarland 
confessed  the  cause  of  action  as  to  costs,  and  the  plaintitf 
admitted  the  surrender  of  defendant  Wilson  as  in  said  plea 
alleged.  Whereupon  the  court  of  its  own  motion  entered 
judgment  against  defendant  McFarland  for  costs  only,  dis- 
charging him  from  any  further  liability  on  the  forfeited  lecog- 
nizance;  and  at  the  same  time  the  cause  as  to  the  defendant 
Wilson  was  continued  to  the  next  term  of  said  court. 

At  the  October  term  of  the  said  circuit  court,  A.  D.  1878, 
defendant  Wilson  made  default,  and  a  judgment  was  rendered 
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against  him,  for  the  sum  of  seven  hundred  dollars,  the  penalty 
named  in  the  bond  and  the  costs  of  the  suit.  The  case  is 
brought  to  this  court  by.  a  writ  of  error.  The  second,  third, 
and  fourth  errors  assigned  are  as  follows: 

2.  The  court  erred  in  not  hearing  and  sustaining  the  demur- 
rer of  plaintiff  in  error  to  tlie  10th  plea. 

3.  The  court  erred  in  entering  final  judgment  for  costs  and 
awarding  execution  therefor  in  favor  of  plaintiff  in  error. 

4.  The  court  erred  in  discharging  defendant  McFarland  from 
tlie  penalty  of  his  recognizance,  before  Alexander  Wilson;  the 
principal  therein  was  discharged. 

It  is  not  considered  necessary  to  discuss  other  errors 
assigned.  The  first  question  is:  Did  the  10th  additional  plea 
show  a  legitimate  defense  to  the  cause  of  action?  Section  304, 
Chap.  38  Underwood's  Revision  of  the  Statute,  provides  that  in 
all  cases  of  bail  for  the  appearance  of  any  person  charged  with 
a  criminal  ofiense,  his  sureties,  or  any  of  them,  may  at  any 
time  before  default  upon  the  bond  or  recognizance,  surrender 
the  principal  in  their  exoneration,  or  the  principal  may  sur- 
render liimself  to  the  proper  officer.  The  plea  is  not  good, 
and  it  was  no  defense  under  this  section  of  the  statute,  because 
it  did  not  aver  that  the  principal,  Wilson,  was  surrendered  by 
his  surety  before  there  had  been  a  default  on  the  rel^ognizance. 

Tlie  latter  part  of  section  310  of  the  same  chapter  provides 
that  before  judgment  the  court  may,  in  its  discretion,  set 
aside  such  forfeiture,  upon  the  accused  bsing  brought  or  com- 
ing into  open  court  and  showing  to  the  court  by  affidavit  that 
he  was  unable  to  appear  in  court  according  to  the  terms  of  the 
recognizance,  by  reason  of  sickness  or  some  other  cause,  which 
shall  satisfy  the  court  that  the  accused  had  not  been  guilty  of 
any  laches  or  negligence,  provided^  that  no  such  forfeiture  of 
a  recognizance  shall  be  set  aside  until  the  accused  shall  pay 
the  costs  of  such  proceeding.  The  plea  did  not  show  a  com- 
pliance with  this  section  of  the  statute.  It  does  not  show 
that  the  principal,  Wilson,  was  unable  to  appear  in  court  ac- 
cording to  the  terms  of  the  recognizance,  by  reason  of  sick- 
ness or  for  any  cause  whatever;  neither  does  it  show  that  Wil- 
son had  not  been  guilty  of  laches  or  negligence.    The  demur- 
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rer  to  the  plea  Bhonld  have  been  sustained.  It  is  quite  imma- 
terial whether  the  demurrer  was  disposed  of  or  not;  the 
averments  in  the  plea  did  not  constitute  a  defense  to  the  action. 

It  is  insisted  bj  counsel  for  defendant  McFarland,  that  the 
defendant  Wilson  was  surrendered  as  alleged  in  the  7th  plea  on 
the  first  day  of  April,  1877,  before  any  forfeiture  of  the  recog- 
nizance was  taken.  This  position  is  not  sustained  by  the 
record.  It  very  clearly  appears  that  the  proceedings  or  trial 
that  resulted  in  the  discharge  of  McFarland,  except  as  to  costs, 
was  because  of  the  averments  on  the  additional  or  tenth  plea. 
After  the  filing  of  that  plea  all  former  pleadings  in  the  cause 
seem  to  have  been  abandoned  or  disregarded  by  both  parties. 
Then  we  have  seen  tliat  the  judgment  of  the  court  discharging 
McFarland  from  liability,  except  as  to  costs,  was  erroneous. 
But  in  this  case  there  are  two  judgments,  one  against  McFar- 
land for  costs  only,  the  other  against  Wilson  for  the  penalty 
named  in  the  bond  and  costs.  The  plaintiffs,  as  they  legally 
might,  elected  to  proceed  against  the  defendants  jointly,  and 
must  recover  against  them  both,  if  at  all.  The  judgment 
must  be  a  unit  or  entirety.  Kinne  v.  Shultz  et  al.,  Beechers 
Breese  169;  Wright  et  al.  v.  Meredith  et  al.,  4  Scam.  360. 
The  proceeding  is  ex  contractu. 

In  Gould  V.  Steinberg,  69  111.  530,  the  Supreme  Court  say: 
We  know  of  no  warrant  in  law  for  rendering  separate  judg- 
ments, for  different  amounts,  against  defendants  severally, 
when  sued  in  a  joint  action,  upon  a  joint  contract  and  all 
served  with  process,  while  the  plaintiffs  in  error  may  not 
complain  of  the  ruling  of  the  court  as  to  Wilson.  Yet  be- 
canse,  as  we  have  seen,  tlie  judgment  against  McFarland  for 
costs  only  is  erroneous,  and  because  the  judgment  must  be  a 
unit  or  entirety,  neither  one  of  the  judgments  can  be  sustained 
and  both  must  be  reversed.  Therefore  the  judgment  of  the 
circuit  court  is  reversed  and  the  cause  remanded,  and  in- 
asmuch as  there  seems  to  be  great  confusion  as  to  the  plead- 
ing and  formation  of  issues,  the  judge  of  the  circuit  court  is 
directed  to  allow  each  of  the  parties  to  replead. 

Keversed  and  remanded. 
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John  Watson  et  al, 

V. 

John  D.  Abry. 

School  dtrectoks — Execution  not  to  issue  against. — ^Tfc  is  error  to 
award  a  general  execution  against  school  directors.  The  statute  provides 
another  method  of  enforcing  judgments  against  such  corporations,  and  this 
must  be  pursued. 

Error  to  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
W.  H.  Snyder,  Judge,  presiding.     Opinion  filed  Octobei*  6, 

1881. 

Mr.  W.  P.  Launtz,  for  appellants;  cited  Botkin  v.  Osborn, 
39  111.  101;  Laws  1859,  278. 

Mr.  Geo.  W.  Locke  and  Mr.  Frank  B.  Bowman,  for  ap- 
pellee. 

Casey,  P.  J.  Appellee  sued  appellants  before  a  justice  of  the 
peace  in  St.  Clair  county,  and  obtained  judgment  for  $25.00 
and  costs.  An  appeal  was  taken  by  appellants  to  the  circuit 
court  of  that  county,  where,  upon  a  hearing,  the  following 
judgment  was  entered:  "  On  the  second  Monday  of  the  term, 
this  cause  having  been  set  for  trial  this  day,  comes  the  plain- 
tiff by  his  attorney,  and  the  defendants  failing  to  appear,  and 
no  one  appearing  on  their  behalf,  it  is  ordered  by  the  court 
that  the  appeal  be  dismissed  for  want  of  prosecution,  and  that 
aprocedendo  issue;  and  it  is  further  ordered  by  the  court  that 
the  plaintiff  recover  from  the  defendants,  costs  by  him  in  this 
behalf  expended,  and  have  execution  therefor."  An  appeal  to 
this  court  was  prayed  and  allowed. 

It  is  assigned  for  error  that  the  court  erred  in  awarding  a 
general  execution  against  appellants.  The  point  is  well  made. 
The  judgment  is  erroneous.  The  statute  very  clearly  directs 
in  what  manner  judgments  against  a  board  of  trustees  or 
school  directors  shall  be  paid.  By  section. 49,  page  1191,  of 
Underwood's  Annotated  Statutes  of  Illinois,  1878,  it  is  pro- 
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vided  if  judgment  shall  be  obtained  against  any  townsLip^ 
board  of  trustees  or  school  directors,  the  party  entitled  to  the 
bsnefit  of  such  judgment  may  have  execution  tlierefor,  as  fol- 
lows, to  wit:  It  shall  be  lawful  for  the  court  in  which  snch 
judgment  shall  be  obtained,  or  to  wliich  such  judgment  shall 
be  removed  by  transcript  or  appeal  from  a  justice  of  the  peace 
or  other  court,  to  issue  thence  a  writ,  commanding  the  direc- 
tors, trustees  and  treasurer  of  snch  township  to  cause  the 
amount  thereof,  with  interest  and  costs,  to  be  paid  to  the  party 
entitled  to  the  benefit  of  said  judgment  out  of  any  moneys 
unappropriated  of  said  township  or  district;  or  if  there  be  no 
such  moneys,  out  of  the  first  moneys  applicable  to  the  pay- 
ment of  the  kind  of  services  or  indebtedness  for  which  such 
judgment  shall  be  obtained,  which  shall  be  received  for  the  use 
of  such  township  or  district,  and  to  enforce  obedience  to  such 
writ  by  attachment  or  mandamus^  requiring  such  board  to 
levy  a  tax  for  the  payment  of  such  judgment;  and  all  legal 
process,  as  well  as  writs  to  enforce  payments  of  a  judgment, 
shall  be  served  either  on  the  president  or  clerk  of  the  board. 
This  is  the  only  mode  provided  by  law  for  enforcing  judg- 
ments in  snch  cases.  The  order  for  a  general  execution  was 
therefore  erroneous.  The  judgment  of  the  circuit  court  ,is 
reversed  and  the  cause  remanded,  with  directions  to  enter  a 
judgment  as  required  by  law. 


Isaac  Humphreys  et  al. 

V. 

Thomas  M.  Rodgers. 

Appeal  phom  a  justice  by  one  defendant  —  Dismissal. — Where 
one  of  two  or  more  defendants  appaaU  from  the  judgment  of  a  justice,  a 
summons  roust  issue  from  the  circuit  court  to  the  defendants  not  appealing, 
or  their  appearance  in  circuit  court  must  be  properly  entered,  before  the  court 
can  take  jurisdiction  of  the  appeal.  Where  such  defendant  has  not  been 
brought  in,  it  is  error  to  dismiss  the  appeal  on  call,  and  render  judgment  for 
costs  against  all  the  defendants. 
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Error  to  the  Circuit  Court  of  Wayne  county;  the  Hon. 
Wm.  C.  Jones,  Judge,  presiding.  Opinion  filed  October  6^ 
1881.  ^   ^ 

Mr.  Edwin  Beecher,  for  plain  tiiFs  in  error;  cited  lie  v.  Stat. 
1874,  648;  Lehman  v.  Freeman,  86  111.  208;  Callaghan  v. 
Myers,  89  111.  566;  Walter  v.  Bierman,  59  III.  186;  Stewart 
V.  Peters,  33  111.  384;  Steinborn  v.  Thomas,  13  Chicago  Legal 
News,  284. 

It  is  only  in  a  collateral  proceeding  that  jurisdiction  will  be 
presumed  :  Swearengen  v.  Gulick,  67  111.  208;  Clark  v.  Thomp- 
son, 47  111.  25. 

Messrs.  Hanna  &  Adams,  for  defendant  in  error;  cited  Boyd 
V.  Kocher,  31  111.  297. 

Casey,  P.  J.  Defendant  in  error  brought  suit,  and  obtained 
a  judgment  against  plaintiffs  in  error,  before  a  justice  of  the 
peace  in  Wayne  county.  Plaintiff  in  error  Musgroves,  alone 
appealed  to  the  circuit  court  of  that  county.  At  the  March 
term  of  the  circuit  court  1880,  the  cause  was  continued  for 
service  on  Humphrieys,  who  had  not  joined  in  the  appeal. 
No  writ  was  issued,  or  service  had  upon  Humphreys,  and  at 
the  October  term,  A.  D.  1880,  of  the  said  circuit  court,  the 
following  order  was  entered  in  said  cause:  "And  now  on 
this  eighth  day,  came  the  plaintiff,  and  tlie  defendants,  being 
the  appellants  herein,  they  and  each  of  them  being  three  times 
solemnly  called,  come  not,  but  herein  wholly  make  default; 
whereupon  it  is  considered  by  the  court  that  the  appeal 
herein  be  dismissed,  and  that  a  procedendo  issue  to  the  justice 
of  the  peace,  from  whom  the  appeal  was  taken,  and  that  the 
defendants  pay  the  costs  accrued  by  the  taking  of  said  appeal, 
and  that  fee  bill  issue  therefor."  The  case  is  brought  to  this 
court  by  a  writ  of  error,  and  the  errors  assigned  are  as  fol- 
lows: 1.  The  court  erred  in  dismissing  tlie  appeal  when  the 
defendant  below,  Isaac  Humphreys,  had  not  joined  in  the  ap- 
peal, nor  had  he  been  summoned  to  appear  in  said  circuit 
court.  2.  The  court  erred  in  entering  a  judgment  for  costs 
against  said  defendant  below,  Isaac  Humplireys,  wlien  he  was 
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not  in  any  manner  in  court.  3.  The  court  erred  in  disposing 
of  the  case  in  tlie  circuit  court,  until  all  parties  were  properly 
in  court.  Section  70  of  Chapter  79,  Underwood's  Revision  of 
the  Statute,  provides  in  substance,  that  when  an  appeal  is 
taken  by  one  of  several  parties  from  the  judgment  of  a  justice 
of  the  peace,  the  clerk  of  the  circuit  court  shall  issue  a  sum- 
mons against  the  other  parties,  not  appealing,  notifying  them 
of  the  appeal,  &c.  And  in  case  such  summons  shall  be  re- 
turned, that  the  parties  are  not  found,  the  cause  shall,  at  the 
first  term  of  court  be  continued,  but  at  the  second  term  may 
be  tried.  The  appeal  in  this  case  falls  within,  and  must  be 
governed  by  this  section  of  the  statute.  .  Only  one  of  the  de- 
fendants appealed;  no  summons  was  issued  against  the  party 
defendant  not  appealing.  The  cause  did  not  stand  for  hearing 
until  both  were  in  court  bv  actual  or  constructive  notice.  In 
Buch  cases  the  Supreme  Court  of  this  State,  has  frequently 
held  that  to  render  judgment  against  both,  it  was  necessary 
that  both  of  the  defendants  should  have  been  in  court  bv  ser- 
vice  or  appearance,  as  they  had  both  been  served  with  process 
in  the  justice's  court,  and  it  is  immaterial  whether  the  party 
appealing  does  so  by  filing  his  bond  before  the  justice  df  the 
peace,  or  in  the  oflice  of  the  clerk  of  the  circuit  court.  Stewart 
et  al.  V.  Peters,  33  III.  384;  Walter  et  al.  v.  Bierman,  59  III. 
186.    The  judgment  of  the  circuit  court  is  reversed  and  the 

cause  remanded. 

Beversed  and  remanded. 


John  D.  Pope 

V. 

The  Western  Union  Telegraph  Company. 

1.  Telbgraphtc  MB6SA0B — DELIVERY. — ^The  law  requires  a  teleflfraph 
oompany  to  make,  to  say  the  least,  an  ordinary  and  reasonable  eifort  to  as* 
certain  where  the  persons  are  to  whom  the  message  is  sent,  and  c.  reasonable 
effort  to  deliver  the  message.  An  instruction  that  the  company  is  required  to 
deliver  such  message  only  at  the  office  of  the  person  addressed,  is  therefore 
erroneous;  it  being  in  that  respact  a  limitation  upon  its  duty. 
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2.  Duty  in  respect  op  delivery. — When  the  company  took  the  money 
of  the  sender  and  contracted  to  deliver  ths  message  to  the  persons  to  whom 
it  was  addressed,  and  the  sender  delivered  the  message  to  he  sent,  his  duty 
in  the  premises  ceased;  it  then  became  the  duty  of  the  company  to  transmit 
the  message  and  deliver  it.  If  it  was  unable  to  do  either,  that  is  matter  of 
defense  to  be  shown  by  tha  company,  a:id  it  is  error  to  instruct  the  jury  that 
the  plaintiff,  before  he  can  recover,  must  show  that  the  person  to  whom  it 
was  addressed  was  at  his  office  ready  to  receive  it. 

3.  Company  must  show  dilioence. — It  is  incumbent  upon  the  company 
to  show,  at  lea^t,  thiL  it  u.s3d  ordinary  care  and  diiigiace  in  attempting  to 
deliver  the  message. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Amos  Watts,  Judge,  presiding.  Opinion  filed  October 
6,  18S1. 

Mr.  Cyrus  Happy,  for  appellant;  that  plaintiff  is  not  bound 
to  show  affirmatively  that  the  parties  to  whom  the  message  was 
sent  were  present  ready  to  receive  it  upon  delivery,  cited  Tyler 
V.  W.  U.  Tel.  Co.  60  111.  421;  Same  case,  74  111.  421. 

The  question  of  variance  between  allegation  and  proof  can- 
not be  raised  by  instruction:  Roberts  v.  Graham,  6  Wall.  578; 
Curry  v.  The  People,  64  111.  263;  Vasey  v.  Bd.  Trustees,  54 
111.  59. 

Mr.  G.  B.  Burnett  and  Messrs.  Irwin  &  Springer,  for  ap- 
pellee; that  an  instruction  offered  without  evidence  to  support 
it  should  be  refused,  cited  Strauss  v.  Minzesheimer,  78  111.  492; 
Graves  v.  Shoefelt,  60  111.  462:  Winnishick  Ins.  Co.  v.  Schuel- 
ler,  60  111.  465;  Bowen  v.  Rutherford,  60  111.  41;  Sangamon 
Ins.  Co.  V.  McKeen,  60  111.  167;  Durham  v.  Goodwin,  54  111. 
469;  Lawrence  v.  Hagerman,  56  111.  6S]  Aurora  v.  Gillett, 
56  111.  132;  Latham  v.  Roach,  72  111.  179;  Van  Buskirk  v.  Day, 
32  111.  260;  Morgan  v.  Peet,  32  111.  281;  Lycoming  Ins.  Co. 
v.  Jackson,  83  111.  302;  Twining  v.  Martin,  65  111.  157;  Meyer 
V.  Mead,  82  111.  19. 

In  case  of  a  failure  to  deliver  a  message,  the  measure  of 
damages  should  be  so  much  of  the  loss  actuall}'  sustained  as  a 
person  familiar  with  business  of  the  kind  mentioned  in  the 
message  would  be  able  to  anticipate  from  its  terms  as  a  prob- 
able consequence  of  failure  to  deliver  it;  and  if  the  terms  of 
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the  message  do  not  convey  its  full  value,  the  operator  must  be 
informed  of  the  value:  Shearman  &  Redfield  on  Negligence, 
§  606;  U.  S.  Tel.  Co.  v.  Gildersleeve,  29  Md.  232;  Iladley  v. 
Baxeiidale,  9  Exch.  341 ;  Fletcher  v.  Taylor,  33  Eng.  L.  &  Eq. 
187;  Griffin  v.  Colver,  16  N.  T.  489;  Landsberger  v.  Mag- 
netic Tel.  Co.  32  Barb.  530. 

The  question  of  variance  may  be  raised  by  instruction: 
Greenup  v.  Stoker,  2  Gilm.  688;  Hulick  v.  Scovil,  4  Gilm. 
159;  Pitman  v.  Gaty,  5  Gilm.  189;  Eockford  Ins.  Co.  v. 
Nelson,  65  111.  415. 

Speculative  damages  and  anticipated  profits  are  not  allow- 
able in  this  class  of  cases:  Squire  v.  W.  U.  Tel.  Co.  98  Miss. 
232;  Graham  v.  Tel.  Co.,  10  Am.  Law  Reg.  319;  Behm  v. 
Tel.  Co.  11  Chicago  Legal  News,  276;  Bank  of  Barnesville  v. 
Tel.  Co.  11  Chicago  Legal  News,  157;  Olmstead  v.  Burk,  25 
111.  86;  Green  v.  Williams,  45  111.  206. 

y 

Caset,  p.  J.  This  was  an  action  on  the  case  brought  by 
appellant  in  the  Madison  County  circuit  court  against  ap- 
pellee for  a  failure  on  the  part  of  appellee  to  promptly  for- 
ward and  deliver  the  following  message: 

"  St.  Louis,  Mo.,  Dec.  7,  1875. 
"To  Arnold  &  Arnold,  Attorneys,  Atlanta,  Georgia: 

"  Money  will  be  with  Perino  Brown  by  twelve;  don't  sell. 

"(Signed)  John  D.  Pope." 

The  declaration  alleges  that  defendant  was  and  is  a  tele- 
graph company,  owning  wires,  and  engaged  in  transmitting 
messages  for  compensation  between  St.  Louis,  Mo.,  and  At- 
lanta, Georgia;  that  it  was  the  duty  of  defendant  to  transmit 
and  deliver  messages  promptly  between  persons  at  said  places; 
that  it  received  the  above  copied  message  from  plaintiff  on  the 
day  of  its  date,  and  in  consideration  of  $1.00  paid  therefor, 
agreed  to  transmit  said  message  and  deliver  it  as  addressed  in 
the  shortest  possible  time;  that  said  message  was  delivered  to 
defendant  at  9:35  a.  m.  on  Dec.  7,  1875,  and  defendant  de- 
clared it  should  be  transmitted  /ind  delivered  before  10  o'clock 
A.  M.  of  said  day;  that  the  importance  of  said  message  was  ex- 
plained to  defendant;  it  was  intended  to  prevent  a  sale  of  cer- 
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tain  real  estate  advertised  under  execation  to  be  sold  by  the 
sheriff  between  the  hours  of  10  a.  m.  and  4  p.  m.  on  the  day 
said  message  was  sent;  that  if  transmitted  and  delivered 
promptly  it  would  have  prevented  said  sale;  that  owing  to 
the  carelessness  and  negligence  of  defendant,  said  message  was 
not  delivered  until  11:20  o'clock  a.  m.  on  said  day,  at  which 
time  said  sale  was  being  made  by  the  sheriff,  and  that  said 
message  was  not  delivered  in  time  to  prevent  the  consumma. 
tion  of  said  sale,  as  it  would  have  done  if  delivered  sooner. 
^  It  was  further  alleged  that  plaintiff  had  owned  the  real  es- 
tate to  be  sold,  and  had  agreed  to  exchange  it  with  one  Patillo 
for  $2,500  in  money,  certain  Texas  lands,  one  land  certificate  and 
one  account,  all  described  in  the  declaration  and  alleged  to  be 
of  the  value  of  $14,990.  The  Atlanta  real  estate  was  worth 
$11,000.  Plaintiff  had,  prior  to  the  agreement  to  exchange, 
mortgaged  it  to  the  American  Life  Ins.  Co.  for  $5,000.  The 
$2,500  cash  paid  by  Pt^llo  was  applied  on  this  mortgage, 
leaving  $2,500  still  unpaid.  This  last  amount  plaintiff  had 
agreed  to  pay,  and  until  he  had  paid  it,  Patillo's  deed  to  the 
land  to  be  received  in  exchange  was  to  be  left  in  escrow  with 
Ilillyer  &  Bro.,  of  Atlanta.  On  payment  of  the  balance  due 
on  the  mortgage,  Hillyer  &  Bro,  were  to  deliver  Patillo's  deed 
to  plaintiff.  The  sale  made  by  the  sheriff  of  the  Atlanta 
property  cut  off  the  title  which  plaintiff  was  to  give  Patillo 
to  exchange,  and  prevented  plaintiff  from  ever  getting  Patillo's 
deed  to  the  Texas  lands,  by  reason  whereof  plaintiff  alleges, 
damages,  etc.  •  » 

The  pleas  of  defendant  were: 

1.  That  the  defendant  was  not  guilty. 

2.  That  the  message  was  sent  on  a  blank  containing  a 
printed  regulation,  whicli  defendant  called  a  condition  and 
agreement,  to  the  effect  that  unless  the  sender  required  and 
paid  for  the  repeating  of  said  message,  the  company  should  in 
no  event  be  liable  for  greater  damages  than  the  sum  paid  for 
transmitting  the  message;  that  plaintiff  did  not  require  said 
message  to  be  repeated;  that  he  only  paid  $1.00  for  its  trans- 
mission, and  could  recover  no  more  than  $1.00  for  defendant's 
failure;  that  said  condition  and  agreement  were  made  in  Mis- 
souri, where  they  were  legal  and  valid. 
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3.  That  said  message  was  sent  on  a  blank  containing  a 
printed  regulation  to  the  effect  that  no  damages  should  be  re- 
covered unless  written  claim  therefor  was  made  within  sixty 
days  after  such  damages  had  been  sustained,  and  that  plain- 
tiff had  made  no  written  demand  within  sixty  days,  as  re- 
quired by  said  regulation. 

Plaintiff  replied  to  the  second  plea — 

1.  Denying  that  he  agreed  that  defendant  should  not  be 
liable,  etc.,  unless  said  message  was  repeated. 

2.  Denying  that  such  an  agreement  would  have  been  valid 
under  the  laws  of  Missouri,  and 

3.  Denying  that  he  had  any  knowledge  or  notice  of  any 
conditions  or  restrictions  printed  on  the  blank  whereon  said 
message  was  written,  and  denying  that  he  assented  to  any 
such  condition,  restriction  or  regulation. 

To  the  third  plea  plaintiff  replied — 

1.  Denying  that  the  message  was  sent  subject  to  any  con- 
dition or  agreement  that  no  damages  should  be  recovered  un- 
less written  demand  therefor  was  made  within  sixty  days,  and 

2.  Averring  that  defendant  had  waived  any  right  to  writ- 
ten claim,  and  had  accepted  verbal  notice  of  claim  in  lieu 
thereof.  . 

Defendant  demurred  to  the  third  replication  to  the  second 
plea,  and  the  demurrer  was  overruled. 

The  case  was  tried  before  a  jury  at  March  term  of  said 
court,  resulting  in  a  verdict  against  appellant.  The  case  is 
brought  to  this  court  by  appeal. 

Of  the  errors  assigned,  it  is  deemed  not  necessary  or  impor- 
tant to  discuss  any  except  the  second,  which  is,  that  the 
court  gave  improper  instructions  on  the  part  of  defendant. 

The  first  instruction  is  as  follows:  "The  court  instructs 
the  jury,  that  the  defendant  in  the  absence  of  instructions  to 
the  contrary,  was  only  bound  to  deliver  the  message  at  the  of- 
fice or  place  of  business  of  Arnold  &  Arnold,  and  before  the 
jury  can  find  that  the  defendant  was  guilty  of  negligence  in 
not  delivering  the  message  within  a  reasonable  time,  the  plain- 
tiff must  show  affirmatively  that  Arnold  &  Arnold,  or  some 
one  for  them,  was  in  their  office  to  receive  said  message  at  the 
time  it  should  have  been  received.'' 
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This  instruction  assumes  that  the  only  place  defendant  was 
to  deliver  the  message  at,  was  the  ofHce  of  Arnold  &  Arnold 
or  their  place  of  business.  We  think  this  is  not  the  law. 
The  law  requires  the  telegraph  company  to  make,  to  say  the 
least,  an  ordinary  and  reasonable  effort  to  ascertain  where  the 
persons  are  to  whom  the  message  is  sent,  and  a  reasonable  ef- 
fort to  deliver  the  message.  The  instruction  is  upon  the  the- 
ory that  the  company  without  special  instructions,  is  not 
bound  to  use  diligence  in  the  delivery  of  messages,  and  in 
that  respect  is  a  limitation  of  its  duty.  The  latter  part  of 
the  instruction  is  quite  as  objectionable  as  the  first  part. 
It  requires  that  the  plaintiflF  should  show  before  there  was  any 
liability  on  the  part  of  defendant,  that  Arnold  &  Arnold,  or 
some  one  for  them,  was  in  their  office  to  receive  the  message. 
When  the  defendant  took  the  money  of  the  plaintiff,  it  agreed 
and  contracted  to  deliver  the  message  to  the  persons  to  whom 
it  was  sent,  and  when  the  plaintiff  delivered  the  message,  and 
paid  his  money  to  defendant,  hi^  duty  in  the  premises  ceased. 
Then  it  became  the  duty  of  defendant,  to  transmit  the  mes- 
sage and  deliver  it.  If  it  was  unable  to  do  either,  that  was 
matter  of  defense,  and  for  the  defendant  to  show  certainly  it 
was  not  incumbent  upon  the  plaintiff  to  show  by  evidence, 
that  the  persons  to  whom  the  message  was  sent,  were  at  any 
particular  place.  It  has  been  well  said,  tliat  the  only  safe  ru!e 
for  the  public  is  to  hold  these  companies  to  the  same  liabilities 
as  natural  persons,  who  when  they  undertake  for  a  compensa- 
tion to  perform  a  duty  or  work,  shall  perform  it,  or  to  be  ex- 
cused, shall  show  a  good  reason  for  the  exemption,  and  the 
071918  must  be  upon  the  company.  This  rule  is  alike  demanded 
by  the  simplest  justice  and  by  public  policy. 

The  second  instruction  is  as  follows:  "Although  the  jury 
may  believe  from  the  evidence  that  the  message  was  not  deliv- 
ered to  Arnold  &  Arnold,  until  one  hour  after  its  receipt  at 
defendant's  office,  yet,  before  the  jury  c^n  find  the  defendant 
guilty  of  negligence  in  failing  to  deliver  said  message,  it  must 
appear  from  the  evidence  that  Arnold  &  Arnold,  or  some  one 
for  them,  was  in  their  office  during  that  time  ready  to  receive 
said  message."     A  glance  at  this  instruction  will  show  that  it 
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is  quite  as  obnoxious  as  the  first.     It  also  assumes  that  the 
only  place  for  the  delivery  of  the  message  was  at  the  ofiice  of 
Arnold  &  Arnold,  and  it  ignores  the  idea  of  diligence  on  the- 
part  of  the  defendant,  and  in  snbstance,  stated  to  the  jury  that 
th*e  message  arrived  in  ample  time  in* Atlanta,  bnt  there  was 
no  liability  on  the  part  of  the  company  because  the  plaintiff 
had  not  shown  it  might  have  been  delivered.     The  defendant 
knew  whether  or  not  it  could  deliver  the  message  by  the  use  of 
reasonable  diligence,  and   the  defendant  knew  what  efforts,  if 
any,  it  made  to  deliver  the  message.      These  facts  were  within 
the  knowledge  of  the  defendant  and  not  of  the  plaintiff,  and 
the  rule  that  the  onus  in  such  case  is  upon  the  defendant,  \% 
founded  in   plainest  dictates  of  common  reason  and  justice.. 
Therefore,  to  be  excused  from   liability  the  defendant  must 
show,  at  least,  that  it  used  ordinary  care  and  diligence  in  at* 
tempting  to  deliver  said  message.     It  is  true  that  the  degree 
of  diligence  to  be  used  de])ends,  to  some  extent,  on  circum- 
stances.    The  message,  in  this  case,  was  such  as  to  disclose  the 
nature  of  the  business  and   to  notify  the  defendant  that  ita 
prompt  delivery  was  required.     It  was  enough  to  put  the 
defendant  on  the  alert,  and  to  indicate  that  damage  might 
result  from  a  failure  to  deliver  the  message  at  the  earliest  prao- 
ticabte  moment 

Tlie  third  instruction  is  as  follows:  "If  the  jury  believe- 
from  the  evidence,  that  the  money  sent  to  Atlanta  was  not  sent- 
by  plaintiff  to  pay  off  the  judgment  against  the  property,  bnt 
was  sent  by  one  Dry  den  to  a  bank  in  Atlanta,  to  be  paid  over 
to  the  plaintiff  in  said  judgment,  or  its  attorneys,  upon  condi- 
tion that  said  judgment  should  be  assigned  to  said  Dryden, 
then  under  the  pleadings  in  this  case,  the  jury  must  find  for 
the  defendant." 

Tills  instruction  proceeds  upon  the  theory  that  there  is  a 
variance  between  the  declaration  and  the  proofs.  The  aver- 
ments in  the  declaration  are  that  the  plaintiff  did  by  noon,  of 
the  day  the  message  was  sent,  deposit  to  the  credit  of  Ferine 
Brown,  the  person  named  in  the  message,  the  sum  of  twenty- 
nine  hundred  dollars,  which  was  more  than  tlie  sum  due  on 
the  executions  for  the  pur()Osu  of  paying  off  said  executions. 

Vol.  IX.  19 
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The  proof  shows  that  the  plaintiff*  obtained  the  money  through 
or  from  Drjden,  went  to  the  bank  in  St.  Louis  and  deposited 
the  money  to  the  credit  of  the  said  Perino  Brown,  cashier  of 
the  bank  at  Atlanta.  Brown  was  notified  of  the  deposit  hav- 
ing been  made,  and  d))*ected  to  pay  the  amount  due  on  tne 
executions  against  plaintiff,  and  have  said  executions  assigned 
to  plaintiff*.  No  objection  was  made  to  the  introduction  of  this 
testimony,  because  of  a  variance  or  otiierwise.  We  think  that 
there  was  no  substantial  variance  between  the  proofs  and  the 
averments  in  the  declaration.  The  transaction  was  by  the 
plaintiff,  Dryden,  from  whom  he  had  procured  the  money,  was 
for  that  purpose  acting  as  his  agent.  The  acts  of  the  agent 
were  the  acts  of  the  principal.  The  central  idea  was  that  the 
money  should  be  with  Perino  Brown,  by  noon  of  that  day, 
and  that  there  should  be  no  sale  of  the  property.  That  fact  it 
was  incumbent  on  pl&ihtiff  to  show,  and  he  did  show  it.  We 
think  theproof  was  a  substantial  compliance  with  the  averments 
in  the  declaration.  We  see  no  objection  to  the  4rth  instruction, 
and  whatever  there  is  objectionable  in  5th  instruction  is  fully 
cured  by  plaintiffs  6th  instruction. 

For  the  reasons  aforesaid  the  judgment  of  the  circuit  court 
is  reversed,  and  the  cause  remanded.    * 

Keversed  and  remanded. 


Charles  Suppiger  et  al. 

V. 

The  People,  use,  etc. 

1.  Road  tax— To  whom  paid  under  sbc.  1 19.— The  ta^  provided  for  by 
Bection  16  of  the  road  law  of  1879,  and  those  provided  for  by  section  119  of 
the  same  law,  are  different  and  distinct  taxes.  The  former,  where  levied 
upon  property  within  a  municipal  coiporation,  is  payable  to  the  munidpat 
authorities;  while  the  latter  are  payable  to^the  treasurer  of  the  commissioners 
of  highways. 

2.  Special  charter  of  town.— The  charter  incorporating  the  town  of 
Highland,  provided  among  other  things  that  the  tax  levied  for  road  pur- 
poses upon  property  within  a  radius  of  one  mile  outside  the  limits  of  such 
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town,  should  be  paid  to  the  municipal  aathorities;  and  also  imposed  upon 
such  town  the  burden  of  keeping  the  roads  and  bridges  within  such  radius 
in  repair.  Held,  that  the  tax  contemplated  by  the  charter  was  identical  with 
that  mentioned  in  section  16  of  the  road  law,  and  was  not  such  a  tax  as  is 
contemplated  by  section  119. 

Appeal  from  the  Cireuit  Court  of  Madison  county;  the 
Hon.  Anoa  Watts,  Judge,  presiding.  Opinion  filed  October 
6, 1881. 

Messrs.  Metcalf  &  6b\d3haw,  for  appellants;  that  the  taxes 
mentioned  in  sections  16  and  119  of  the  road  law  are  different 
and  distinct  taxes,  cited  Rev.  Stat  1879,  Chap.  121,  §§  16, 119, 
120, 121,  122;  Mee  v.  Paddock,  83  111.  494;  Baird  v.  The  Peo- 
ple, 83  111.  387. 

The  amendment  of  1877  did  not  deprive  villages  of  that 
portion  of  the  tax  collected  within  their  limits;  City  of  Galena 
V.  Com'rs,  2  Brad  well,  255;  City  of  Clinton  v.  Town  of  Clin- 
tonia,  3  Bradwell,  36. 

Messrs.  Krohe  &  Hadlet,  for  appellees;  as  to  powers  un- 
der special  charter,  cited  Town  of  Ottawa  v.  County  of  La- 
Salle,  12111.  339;  State  v.  Clark,  1  Dutch.  54;  State  v.Branin, 
3  Zab.  485;  Goddard's  case,  16  Pick.  504;  Bisbee  v.  Mansfield, 
6  Johns.  84;  State  v.  Minton,  8  Zab.  530. 

Statutes  of  a  general  nature  do  not  repeal  charters  and  spe- 
cial acts  :  Dillon  on  Mun.  Cor.  100;  Covington  v.  E.  St.  Louis, 
78  111.  548;  Gunnaraohn  v.  City  of  Sterling,  92  111.  569. 

Caset,  p.  J.  The  facts  in  this  case  are  agreed  to,  and  are  as 
follows :  It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  the  above  entitled  suit,  that  said  cause  may  be  tried 
before  the  court,  without  the  intervention  of  a  jury,  upon  the 
following  state  of  facts:  That  the  president  and  board  of  trus- 
tees of  the  Town  of  Highland  is  a  municipal  corporation,  or- 
ganized and  existing  under  and  by  virtue  of  an  act  of  the  Gen- 
eral Assembly  of  the  State  of  Illinois,  entitled  ^'  An  act  to  in- 
corporate the  Town  of  Highland,  in  Madison  county,  Illinois, 
approved  February  16th,  1865,  and  is  located  within  the  terri- 
torial limits  of  the  Town  of  Helvetia,  Madison  county,  Illinois; 
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that  Sec  12  of  said  act  provides  as  follows  :  It  shall  be  the 
duty  of  said  president  and  trustees  to  canse  all  roads^  streets, 
alleys  and  bridges  in  said  corporate  limits,  and  for  one  mile  be- 
yond said  corporate  limits  to  be  kept  in  good  repair;  and  for 
this  purpose  each  male  inhabitant  of  said  town,  of  the  age  of 
twenty-one  years,  and  under  fifty,  shall  labor  on  said  roads, 
streets,  alleys  and  bridges  two  days  in  each  year,  under  the 
direction  of  a  street  commissioner,  or  as  may  be  provided  by 
ordinance  for  that  purpose,  and  in  case  of  failure  or  refusal  so 
to  work,  such  persons  shall  pay  for  each  day^s  failure  the  sum 
of  one  dollar,  which  may  be  recovered  before  any  justice  of 
the  peace  in  Madison  county,  in  the  name  of  the  president 
and  board  of  trustees  of  the  Town  of  Highland,  and  if  said 
labor  shall  be  insufficient,  the  president  and  board  of  trustees 
may  make  such  appropriations  therefor  from  time  to  time,  as 
they  may  deem  proper.  It  is  also  enacted  tliat  the  road  labor 
required  to  be  performed  by  this  act  shall  exempt  the  inhabi- 
tants of  Highland  from  the  performance  of  any  other  road 
labor  under  the  laws  of  this  State,  and  the  road  tax  assessed 
upon  the  property  in  said  corporation,  and  upon  the  property 
for  one  mile  beyond  the  limits  of  the  corporation,  shall  be  paid 
to  the  treasurer  of  the  Town  of  Highland,  and  may  be  col- 
lected in  such  manner  as  may  be  prescribed  by  ordinance/* 
That  there  was  levied  and  assessed,  in  pursuance  of  law,  for  the 
year  A.  D.  1879,  and  subsequent  to  July  Ist,  1879,  upon  all 
the  taxable  property  within  the  Town  of  Helvetia  a  tax  of  not 
exceeding  forty  cents  on  each  one  hundred  dollars  of  taxable 
property,  as  '^  road  and  bridge  tax;"  that  the  aggregate  amount 
of  the  tax  levied  and  assessed  for  said  purpose  for  said  year 
within  the  corporate  limits  of  the  said  Town  of  Highland  was 
one  thousand  one  hundred  and  seventy- three  and  63-100  dol- 
lars. It  is  also  admitted  that  the  defendant,  Chas.  B.  Suppi- 
ger,  was  duly  elected  collector  of  taxes  for  the  year  1879, 
within  and  for  the  Town  of  Helvetia,  and  that  on  the  second 
day  of  December,  A.  D.  1879,  he  entered  into  bond  for  the 
faithful  performance  of  his  duties  as  such  collector,  in  the  sum 
of  thirty -one  thousand  one  hundred  and  seventy  dollars,  with 
Bernard  Suppiger,  Sr.,  Bernard  A.  Suppiger,  Xavier  Suppiger 
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and  David  Snppiger,  as  sureties,  which  bond  was  on  said  day 
acknowledged  before  Charles  Boeschenstein,  a  justice  of  the 
peace  in  and  for  said  county,  and  was  approved  by  the  super- 
visor and  town  clerk  of  said  town  of  Helvetia,  on  the  third  day 
of  December,  A.  D.  1879.  It  is  further  admitted  that  between 
the  first  day  of  January,  A.  D.  1880,  and  the  time  of  the  com- 
mencement of  this  suit,  there  came  to  the  hands  of  the  said 
Charles  B.  Sugpiger,  as  such  collector,  the  sum  of  one  thou- 
sand ninety-two  and  40-100  dollars,  being  the  amount  of  the 
"road  and  bridge  tax"  collected  by  him  from  the  property 
within  the  corporate  limits  of  the  said  town  of  Highland,  and 
that  the  said  Charles  B.  Suppiger  refuses  to  pay  the  said  sum, 
or  any  part  thereof,  over  to  the  treasurer  of  the  said  town  of 
Highland. 

It  is  also  admitted  that  the  said  town  of  Highland,  since  its 
incorporation  in  1865,  up  to  the  present  time,  has  built  the 
bridges,  opened  the  roads,  streets  and  alleys,  within  its  corpo- 
rate limits,  and  kept  the  same  in  repair  at  its  own  cost  It.  is 
also  further  stipulated  and  agreed  that  Madison  cQunty,  at  the 
time  of  the  levy  and  collection  of  the  tax  aforesaid,  had 
adopted  township  organization,  and  that  the  same  is  still  in 
force  in  said  county.  That  the  town  of  Helvetia  at  said  time 
had,  and  now  has,  three  highway  commissioners,  elected  in 
pursuance  of  law;  that  they  are  organized  and  have  elected  a 
treasurer  in  accordanc3  with  law,  and  that  they  have  brought 
suit  for,  and  are  demanding  of  said  Charles  fi.  Suppiger*  the 
amount  of  the  tax  collected  by  him,  as  above  set  forth.  It  ia 
also  stipulated  that  this  statement  of  facts  shall  be  made  ap- 
plicable to  the  case  of  the  People  of  the  State  of  Illinois,  who 
sue  for  the  use  of  the  Highway  Commissioners  of  Helvetia 
Township,  Madison  County,  Illinois,  v.  Charles  B.  Suppiger^ 
Bernard  Suppiger,  Sr.,  Bernard  A.  Suppiger,  Xavier  Suppiger 
and  David  Suppiger,  commenced  at  the  present  term,  and  now 
pending  in  said  circuit  court.  It  is  also  stipulated  that  the 
town  of  Highland  has  received  of  said  collector  the  full 
amount  of  road  tax  levied  and  collected  for  said  year  from 
property  within  the  corporate  limits  of  said  town  of  Highland, 
but  that  it  has  received  no  part  of  the  road  and  bridge  tax 
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collected  within  the  corporate  limits  of  said  town  or  without 
the  same.  It  is  further  stipulated  by  and  between  the  parties 
to  this  suit,  that  this  agreed  statement  of  facts  is  entered  into 
by  and  between  the  parties  for  the  purpose  of  saving  costs  and 
expenses  of  subpoening  witnesses,  and  having  the'  law  of  the 
case  found  by  the  courts.  It  is  further  stipulated  by  the  par- 
ties, that  in  case  the  court,  on  the  hearing  hereof,  shall  find  the 
law  to  be  with  the  plaintiffs  in  their  suit,  he  shall  enter  judg- 
ment in  favor  of  the  plaintiffs  and  against  the  defendants  for 
$31,170,  debt,  to  be  satisfied  upon  the  payment  of  $1,070.56 
damages  by  defendants  to  plaintiffs;  but  in  case,  on  said  hear- 
ing, the  court  shall  find  the  case  to  be  with  the  defendants,  he 
shall  enter  judgment  against  the  plaintiffs,  and  in  favor  of  de- 
fendants for  their  proper  costs  herein.  It  is  further  stipulated 
that  either  party  shall  have  the  right  of  appeal.  Whereupon 
the  court,  upon  said  agreed  statement  of  facts  on  a  trial,  rendered 
judgment  in  favor  of  said  plaintiffs  and  against  said  defend- 
ants, for  the  sum  of  $31,170  debt,  and  $1,070.56  damages'  and 
costs  of  suit.  Said  debt  to  be  satisfied  upon  the  payment  of 
the  damages,  to  which  defendants  excepted.  The  cause  is  cer- 
tified to  this  court  for  a  determination  of  the  questions  of  law 
arising  therein.    ' 

The  first  error  assigned  is  that  the  eourt  erred  in  finding 
the  issues  in  said  case  in  favor  of  the  plaintiffs  and  against  the 
d&fendants.  It  will  be  seen  that  the  town  of  Helvetia  includes 
the  town  of  Highland,  the  latter  being  incorporated  by  a 
special  act  of  the  General  Assembly,  as  shown  by  the  agree- 
ment The  question  for  consideration  is,  whether  the  taxes 
levied  and  collected  by  virtue  of  section  119  of  the  road  law  of 
1879,  by  the  commissioners  of  highways  of  the  town  of  Hel- 
vetia, within  one  mile  of  the  corporate  limits  of  Highland, 
should  be  paid  to  the  municipal  authorities  of  the  said  town  of 
Highland,  or  to  the  treasurer  of  the  said  highway  commission- 
ers of  the  said  town  of  Helvetia.  It  is  insisted  by  the  able 
and  learned  counsel  for  appellees,  that  the  terms  and  provisions 
of  the  special  act  incorporating  the  town  of  Highland,  required 
that  the  collector  should  pay  these  taxes,  when  collected,  to 
the  treasurer  of  the  municipal  authorities. 
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The  general  road  law  of  1879  provides  for  two  distinct 
taxes  to  be  levied  by  the  commissioners  of  hi<^hways.  One  is 
provided  for  section  16  of  said  act,  which  is  snbstantially  that 
the  highway  commissioners  shall  ascertain  how  much  money 
mast  be  raised  by  tax  on  real  and  personal  property  for  the 
inakin«r  and  repairing  of  roads  only,  to  any  amount  they  may 
deem  necessary,  not  exceeding  forty  cents  on  each  hundred 
dollars^  wortii,  as  valued  on  the  assessment  roll  of  the  previous 
\'ear.  The  section  further  provides  that  this  tax  on  property 
lying  within  an  incorporated  village,  town  or  city,  shall  be  paid 
over  to  the  treasurer  of  such  village,  town,  or  city,  to  be  appro- 
priated to  the  improvement  of  roads,  streets  and  bridges, 
within  such  incorporated  limits,  or  within  the  township,  under 
the  direction  of  the  city  authoritiea.  There  is  a  still  further 
provision,  that  the  authorities  of  the  village,  town  or  city,  may 
at  any  time  direct  the  collector  not  to  collect  the  tax  provided 
for  by  this  section.  Secti(»u  119  provides  that  the  highway 
commissioners  shall  annually  ascertain  how  much  money  must 
be  raised  for  the  making  and  repairing  of  bridges,  the  pay- 
ment of  damages — by  reason  of  the  opening,  altering,  and 
laying  out  of  new  roads — the  purchase  of  the  necessary  tools, 
implements,  and  machinery  for  working  roads,  the  purchase 
of  the  necessary  material  for  building  or  repairing  roads  and 
bridges,  and  the  pay  of  the  overseers  of  highways  during  the 
ensuing  year.  For  that  purpose  a  tax  of  not  exceeding  forty 
cents  on  the  hundred  dollars  may  be  extended  on  all  the  prop- 
erty, real  and  personal,  in  the  town.  This  section  further 
provides  that,  in  case  a  larger  amount  is  required  for  the  pur- 
pose of  constructing  or  repairing  roads  or  bridges,  than  can  be 
realized  from  the  real  and  personal  tax  authorized  by  law  to  be 
assess^  by  the  commissioners,  the  voters  of  the  town,  at  the 
annual  town  meeting — notice  having  been  given — may  author- 
ize an  additional  amount  to  be  raised  by  tax  not  exceeding 
forty  cents  on  each  hundred  dollars'  valuation,  and  the  board 
shall  cause  the  same  to  be  extended  on  the  tax  books.  Section 
122  provides  that  this  tax  so  collected — meaning,  beyond  any 
question,  the  tax  provided  for  in  section  119 — shall  be  paid  to 
the  treasurer  of  the  commissioners  of  highways. 
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It  authorizes  the  expenditure  of  the  fund  by  the  commia- 
Bioners  of  highways  at  any  point  in  the  town,  but  when  ex* 
pended  within  the  limits  of  any  incorporated  village,  town  or 
city,  shall  be  done  by  and  with  the  consent  of  the  corporate 
authorities.  The  act  incorporating  the  town  of  Highland,  as 
has  been  seen,  provides  that  the  president  and  trustees  shall 
cause  all  roads,  streets,  alleys  and  bridges  in  said  corporate 
limits,  and  for  one  mile  beyond  said  corporate  limits,  to  be 
kept  in  good  repair.  The  act  further  provides  that  each  male 
inhabitant  of  said  town,  between  the  ages  of  twenty-one  years 
and  fifty,  shall  be  required  to  work  on  said  roads.  The  act  fur- 
ther provides  that  the  road  tax  assessed  upon  the  property  in 
said  corporation,  and  upon  the  property  for  one  mile  bej'ond 
the  limits  of  the  corporation,  shall  be  paid  to  the  treasurer  of 
the  town  of  Highland.  It  is  insisted  by  appellants  that  the 
road  law  of  1879  is  a  revision  of  the  entire  subject,  and  by 
implication  at  least  the  special  provisions  of  the  charter  of  the 
town  of  Highland  are  repealed.  With  the  view  we  take  of 
this  case,  it  is  not  necessary  to  discuss  or  decide  that  question. 

The  question  is,  is  the  tax  provided  for  by  the  special  act 
of  incorporation  of  the  town  of  Highland,  the  same  as  that 
provided  for  by  section  119  of  the  law  of  1879.  Tiie  special 
charter  provides  that  the  road  taxes  levied,  etc.,  shall  be  paid 
to  the  municipal  authorities.  Section  119  provides  for  the 
levying  of  a  tax  for  five  different  purposes.  1.  Making 
and  repairing  roads.  2.  Tue  paym3nt  of  damages  by  reason 
of  altering  and  laying  out  new  roads.  3.  The  purchase  of 
necessary  material  for  repairing  roads.  4.  The  purchase  of 
the  necessary  tools,  implements  and  machinery  for  repairing 
roads  and  bridges,  and  5.  The  pay  of  the  overseers  of  high- 
ways  during  the  ensuino^  year.  It  is  very  apparent  and  must 
be  seen  that  this  is  quite  a  different  tax  from  that  provided  for 
in  the  special- act  incorporating  the  town  of  Highland.  The 
objects  and  purposes  of  the  tax  are  quite  different.  The  tax 
provided  for  in  the  charter  by  defendant  is  covered  by  and  is 
identical  with  the  tax  provided  for  by  section  16  of  the  law  of 
1879.  That  tax  is  payable  to  the  municipal  authorities.  We 
have  already  seen  that  the  taxes  provided  for  in  sections  16  and 
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119  are  different  and  distinct  taxes.  The  tax  provided  for  by 
section  119  is  payable  to  the  treasurer  of  the  commiseioners 
of  high>ya3'S.  So  that,  in  any  view  we  have  been  able  to  take 
of  this  case,  after  a  careful  consideration,  notwithstanding  the 
provisions  of  the  act  incorporating  defendant,  we  hold  that 
the  tax  collected  by  virtue  of  the  provisions  of  section  119  of 
the  road  law  of  1879,  which  is  denominated  the  road  and 
bridge  tax,  should  be  paid  to  the  treasurer  of  the  commis- 
sioners of  highways.  The  judgment  of  the  circuit  court  is 
reversed  and  the  cause  remanded. 

Keversed  and  remanded. 


9      297 
112      509 


The  East  St.  Louis  Packing  and  Provision  Company 

V. 

Amos  Hightower. 

Rktjbasb — ^Fraud. — Appellee  claiming  that  the  releaae  of  all  claim  for 
damages  was  obtained  IVt>m  him  hy  fraud,  the  bmrden  was  upon  him  to 
prove  the  fraud  by  a  fair  balance  of  testimony.  This  court  is  of  opinion  that 
the  evidence  clsarly  shows  the  release  to  have  baen  given  without  any  fraud 
or  misrepresenUtion. 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
Gha8.  T.  Ware,  Judge,  pre-Jding.  Opinion  filed  October  6, 
1881. 

Mr.  Frank  B.  Bowman,  for  appellant 

Mr.  G.  D.  Green  and  Mr.  M.  Millard,  for  appellees ;  as  to 
when  a  release  will  avail,"  cited  111.  Cent.  R  R  Co.  v.  Welch, 
52  III.  183;  Ea^le  Packet  Co.  v.  Defries,  9^  111.  598. 

The  receipt  was  not  properly  pleaded. ,  Matter  arising  after 
issue  joined  should  be  pleaded  puut  darrein  contimuince:  1 
Chitty's  PI.  658. 

The  cause  of  action  is  admitted  bj  the  pleading,  and  the 
question  was  whether  the  settlement  was  a  discharge  of  the 
action:  Wallace  v.  McConnell,  13  Pet  152;  Kimball  v.  Hun- 
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tin«^ton,  10  Wend.  676;  Culen  v.  Barrey,  14  Wend.  161;  Scott 
V.  Brokaw,  6  Blackf.  241. 

Casey,  P.  J.  This  wag  an  action  on  the  case  bj  appellee 
against  appellant,  in  the  city  court  of  East  St.  Louis.  The 
canse  was  lieard  in  said  city  court,  resnlting  in  a  verdict  for 
appellee.  An  appeal  to  the  Supreme  Court  was  prayed  and 
allowed,  where  the  judgment  of  the  court  below  was  reversed 
and  the  cause  remanded.  Before  another  trial  was  had  in  the 
lower  court,  appellee  executed  and  delivered  to  appellant  a  re- 
lease of  all  damages,  because  of  the  injury  for  which  he  had 
brought  suit.  On  the  second  trial  of  the  cause,  appellee  filed 
a  plea  of  release,  setting  up  the  release,  which  is  as  follows: 
'^$100.00.  East  St.  Louis,  111.,  March  9th,  1881. 

"  Received  of  the  Enst  St.  Louis  Packing  and  Provision  Com- 
pany one^  hundred  dollars,  in  full  payment  of  any  and  all 
claims  that  have  l>een  made  by  me  against  said  company  for 
damages  received  by  me  in  consequence  of  a  pipe  striking  my 
shoiilder,  for  which  I  commenced  a  suit  at  law  against  said 
company  for  damages,  and  which  I  now  agree  to  dismiss,  said 
suit  having  been  for  some  time  in  progress. 

"  (Signed)        Amos  +  Hiohtoweb. 
"Witness: 

''E.  S.  Bidden, 

"  W.  B.  Mknzie." 

To  this  plea  appellee  replied  that  the  release  was  obtained  by 
fraud,  covin  and  deception.  On  this  replication  issue  was 
joined,  a  trial  b&d,  resulting  in  a  verdict  for  appellee  for  the 
sum  of  $200. 

The  court  below  overruled  a  motion  for  a  new  trial,  and  ren- 
dered a  judgment  on  the  verdict.  Exceptions  were  duly  en- 
tered, and  the  case  is  brought  to  this  court  by  appeal.  The 
only  question  that  it  is  important  to  discuss  is,  was  the  release 
obtained  by  fraud,  deception  and  covin.  Appellee  (plaintiff 
below)  testified  that  the  defendant  sent  for  him;  that  when  he 
got  to  defendant's  oflice.  Bidden  said  that  the  $100  he  got  was 
for  charity.  They  sent  a  colored  man  after  me.  They  made 
me  believe  in  the  office  that  my  case  had  been  thrown  out  at 
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Mt  Yernon;  that  the  case  could  not  be  tried  again,  and  that 
they  must  not  pay  me  one  cent,  and  that  this  was  what  induced 
me  to  take  the  $100. 

Appellee  (plaintiff  below)  to  further  sustain  his  position, 
called  E.  S.  Bidden,  who  stated,  that  after  the  release  was  ex- 
ecuted and  after  appellee  had  received  the  check  for  one  hun- 
dred dollars — ^lie  (the  witness)  stated  to  appellee  that  he  con- 
sidered the  $100  as  a  mere  charity;  that  the  case  had  been 
reversed  and  remanded  by  the  Supreme  Court.  Mr.  Quirk 
was  also  called  by  appellee  to  sustain  his  position.  He  hav- 
ing been  sworn,  stated  that  he  was  the  president  of  defendant 
(appellant).  That  appellee  came  to  his  office  and  stated  that 
he  had  come  to  settle  his  claim  against  the  company;  and 
that  he  would  take  what  Mr.  Richardson  had  once  offered  to 
settle  the  matter.  That  was  $100^,  that  witness  as  president  of 
appellant  agreed  to  give  that  amount,  and  that  thereupon  the 
release  was  prepared;  that  the  release  was  read  to  appellee 
and  appellee  was  advised  not  to  sign  it  unless  he  was  entirely 
satisfied  with  the  settlement.  That  appellee  stated  that  he 
was  satisfied  and  signed  the  release;  that  appellee  was  not  sent 
for  but  came  to  the  office  of  his  own  motion.  W.  B.  Mnnzie 
was  called  by  appellant  and  testified  that  he  paid  the  said  sum 
of  $100  to  appellee;  that  appellee  seemed  well  satisfied  with 
the  settlement.  That  there  was  present  at  the  time  Mr.  Quirk 
the  president  and  Mr.  Bidden,  the  book-keeper  of  the  defend- 
ant and  witness.  That  appellee  stated  to  Mr.  Quirk,  that  he 
had  come  to  settle  the  suit  he  had  against  the  company.  That 
he  would  take  what  Mr.  Richardson  had  offered  him  some 
time  ago,  which  was  as  he  stated,  $100.  That  Quirk  agreed  to 
give  him  that  sum  and  directed  the  release  to  be  prepared. 
After  it  was  written  it  was  read  over  and  explained  to  appellee 
and  he  signed  it;  Mr.  Quirk  then  gave  him  a  check  on  the 
bank  for  $100,  and  appellee  received  the  money  on  the  check. 
Thia  was  all  the  testimony  on  that  subject. 

It  must  at  once  strike  the  mind  of  any  unprejudiced  person, 
that  this  release  was  fairly  and  honestly  obtained.  Besides,  as 
the  pleadings  stand  in  this  case,  it  is  appellee  who  is  charging 
that  the  release  was  obtained  by  fraud.    The  onus  was  upon 
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him  to  maintain  that  averment  by  a  preponderance  of  the  evi- 
dence. There  can  be  no  doubt  but  what  these  parties  met, 
and  without  any  fraud,  deception  or  misrepresentation,  fairly 
settled  the  differences  between  them.  The  evidence  to  that  ef- 
fect is  convmcing,  and  will  not  admit  of  any  other  conclusion. 
We  therefore  hold  that  the  court  erred  in  not  allowing  the 
motion  for  a  new  trial.  The  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


St.  Louis,  Alton  anp  Terre  Haute  Railroad 

Company 

V. 

Michael  Pflugmacher,  Adm'r. 

1.  Railroads — Sounding  whistlb. — An  instruction  tliat  if  the  juiy 
find  that  the  defendant  neglected  to  sound  the  whistle  or  neglected  to  ring 
the  bell,  etc.,  then  this  is  evidence  of  gross  negligence  is  erroneous,  as  the 
jury  may  have  inferred  that  both  requirements  were  necessary,  whereas  the 
fltatate  reqnixes  only  one. 

2.  Instructions. — An  instruction  which  assumes  to  be  a  complete  state* 
ment  of  the  facts,  must  state  all  the  facts  fully,  and  where  there  is  evidence 
tending  to  prove  a  fact  having  an  important  bearing  upon  the  law  of  the  case, 
even  though  strongly  contradicted,  it  is  erroneous  to  ignore  such  evidence  in 
an  instruction. 

3.  NBaLiGBNCB  A  FACT  FOR  TRB  JURY. — U  is  OFTor  to  direct  the  juTy 
as  to  what  constitutes  gross  and  slight  negligence.  This  is  a  fact  for  the 
jury  to  find. 

4.  Duty  of  pbrson  CROssrNG  track. — It  is  incumbent  upon  a  person 
approaching  a  railway  crossing,  to  exercise  care  and  caution  by  looking  and 
listening  for  approaching  trains;  it  is  his  imperative  duty  to  do  so,  and  a 
failure  in  that  respect  is  regarded  as  unusual  negligence. 

AppEAt  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  W.  H  Snydeb,  Judg3,  presiding.  Opinion  filed  Octo- 
ber 6,  1881. 

Mr.  C.  F.  NoETMNO  and  Mr.  R.  A.  HalberTj  for  appellant; 
that  a  person  approacliing  a  crossing  should  stop  and  look  for 
approaching  trains,  cited  St  L.  A.  &  T.  H.  B.  B.  Co.  v.  Man- 
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ly,  58  III.  300;  C.  B.  &  Q,  R.  R.  Co.  v.  Harwood,  80  111.  88; 
C.  i&  N.  W.  R.  R.  Co.  V.  Hatch,  79  111.  137;  T.  W.  &  W.  R^ 
Co.  V.  Jones,  76  III.  311;  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  68  III. 
576;  C.  B.  &  Q.  R.  R.  Co.  v.  Damarell,  81  111.  450;  C.  &  R 
L  R.  R.  Co.  V.  McKean,  40  III.  218;  C.  ife.  A.  R.  R.  Co.  v. 
Jacobs,  63  111.  178;  R.  R.  Co.  v.  Houston,  5  Otto,  702. 

No  action  lies  where  the  plaintiff  is  injured  by  want  of 
ordinary  care  on  his  part,  unless  the  injury  was  witlfnlon  the 
partof  the  defendant:  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  68  111. 
576;   C.  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58  111.  272. 

The  statute  requires  only  the  sounding  of  a  whistle,  or  ring- 
ing of  the  bell,  not  both :  P.  P.  &  J.  R.  R.  Co.  v.  Siltman, 
67  111.  72;  111.  Cent.  R.  R.  Co.  v.  Benton,  69  111.  174. 

An  instruction  assuming  to  make  a  complete  statement  of 
the  case  must  state  all  the  facts:  St.  L.  &  S.  E.  R.  R.  Co.  v. 
Britz,  72  111.  256;  Chi.  P.  &  P.  Co.  v.  Tilton,  87  111.  547;  Sin- 
clair  V.  Bernt,  87  111.  174. 

Instructions  should  confine  the  damages  to  such  as  the  evi- 
dence proves:  Freeport  v.  Isbell,  83  111.  440. 

Negligence  is  a  matter  of  fact  for  the  jury,  under  all  the 
evidence  in  the  case:  Schmidt  v.  C.  &  N.  W.  R'y  Co.  83  111. 
405;  G.  &  C.  U.  R.  R.  Co.  v.  Dill,  22  111.  265. 

Mr.  Edward  L.  Thomas  and  Messrs.  Hay  &  Knispel,  for 
appellee;  generally  upon  a  right  to  recover,  cited  I.  &  St.  L. 
R  R  Co.  V.  O.de,  92  III.  361;  P.  P.  &  J.  R  R  Co.  v.  Silt- 
man,  88  111.  532;  I.  ife  St.  L,  R.  R  Co.  v.  Stables,  62  111.  313; 
C.  B.  &  Q.  R  R  Co.  V.  Triplett,  38  111.  482;  T.  W.  &.  W.  R 
R  Co.  V.  O'Connor,  77  111.  391. 

It  was  negligence  in  the  company  to  permit  bushes  to  grow 
upon  its  riffht-of-way  so. as  to  obstruct  the  view  of  the  high- 
way: I  &  St.  L.  R  R  Co.  V.  Smith,  78  111.  112. 

Negligence,  when  it  consists  in  the  omission  of  a  duty  im« 
posed  by  positive  requirement  of  law,  is  a  question  of  law: 
Stratton  v.  C.  C.  Ry.  Co.  95  III.  25;  T.  P.  &  W.  R  R  Co.  v. 
Foster,  43  III.  480;  III.  Cent.  R  R  Co.  v.  Whalen,42I11.396; 
C.  &  A.  R  R  Co.  V.  Elmore,  67  111.  176;  III.  Cent.  R  R  Co. 
V.  Gillis,  68  III.  317;  C.  B.  &  Q.  R  R  Co.  v.  Lee,  87  lU.  454; 
O.  &  M.  R  R  Co.  V.  Foster,  92  111.  440, 
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The  court  should  direct  the  jury  as  to  the  law  on  the  facts 
which  the  evidence  tends  to  establish:  Mitchell  y.  Fond  dn 
Lac,  61  111.  174. 

Caset,  p.  J.  Appellee  sued  appellant  in  an  action  on 
the  case.  The  cause  was  submitted  to  a  jury  and  a  verdict 
rendered  in  favor  of  appellee.  The  case  is  brought  to  this 
court  by  appeal,  and  one  of  the  errors  assigned  is  that  the 
court  gave  improper  instructions  for  the  plaintiff.  The  first 
instruction  is  as  follows:  ^'  If  the  jury  believe  from  the  evi- 
dence that  the  defendant  nes:lected  to  sound  the  whistle  or 
neglected  to  ring  the  bell,  for  at  least  80  rods  from  the  crossing 
where  the  accident  happened,  and  if  it  rang  the  bell,  it  had  not 
done  so  almost,  if  not  quite,  continuonslj^  then  this  is  evidence 
of  gross  negligence  on  the  part  of  defendant."  This  instruc- 
tion is  erroneous  and  should  not  have  been  given.  From  it 
the  jury  doubtless  inferred  that  the  appellant  must  have 
sounded  the  whistle  and  rang  the  bell  at  the  same  time.  The 
statute  requires  that  appellant  should  sound  the  whistle  or  ring 
the  bell  at  such  a  crossing.  Either  sounding  the  whistle  or 
ringing  the  bell  was  a  compliance  with  the  statute.  I.  C.  R.  R. 
Co.  V.  Burton,  69  111.  174. 

Tlie  sixth  instruction  for  appellee  is  as  follows:  "The  court 
instructs  the  jury,  that  if  they  believe  from  the  evidence  that 
Joseph  Pflugmacher,  while  attempting  to  cross  the  track  of 
the  defendant  with  his  team,  at  a  regular  crossing,  was  struck 
by  an  approaching  train  and  killed,  and  that  the  company 
allowed  the  sight  along  the  track  to  be  obstructed  by  weeds, 
brush,  trees  or  other  obstructions  upon  its  right-of-way,  and 
that  the  defendant  failed  to  blow  the  locomotive  whistle  or 
ring  the  bell  on  the  train  approaching  the  crossing,  until  it 
was  too  late  to  avail,  and  that  the  train  was  behind  time  and 
running  at  an  unusual  speed  to  make  up  time,  then  the  negli- 
gence of  the  company  was  gross,  and  even  if  the  deceased  was 
guilty  of  negligence  himself  in  failing  to  listen  or  look  out  for 
the  train  out  of  time,  such  negligence  was  slight,  and  the  jury 
must  find  the  defendant  guilty,  and  assess  the  damages  at  a 
sum  not  exceeding  $5,0U0." 
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This  instruction  assumes  to  be  a  complete  statement  of  the 
facts,  and  without  any  doubt,  had  a  controlling  influence  in 
the  considerations  of  the  jury.  An  instruction  of  this  char- 
acter must  state  the  facts  fully.  Two  of  the  witnesses  for  ap- 
pellant, to  wit:  Killen  and  Moehlman,  testified  that  the  deceased 
did  see  the  train  before  he  arrived  at  the  crossing,  and  whipped 
np  his  mules  and  tried  to  get  across  the  track  before  the  train 
came  up.  The  statements  of  these  witnesses  was  entirely  ig- 
nored by  the  instruction,  and  the  jury  probably  failed  to  con- 
sider them.  St.  L.  &  S.  E.  R  W.  Co.  v.  Britz,  72  111.  260; 
Surdair  v.  Bnnt,  87  111  174. 

Where  there  is  evidence  tending  to  prove  a  fact,  having  an 
important  bearing  upon  the  law  of  the  case,  even  though 
strongly  -contradicted,  an  instruction  is  erroneous  which  ig- 
nores the  existence  of  such  fact,  taking  it  from  the  considera- 
tion of  the  jury.  Chicago  Pkg^  &  Prov.  Co.  v.  Tilton,  87  111. 
547. 

The  instruction  is  also  erroneous,  because  by  it  the  jury 
were  directed  as  to  what  constituted  gross  negligence,  and 
what  slight  negligence.  That  is  a  matter  of  fact  for  the  jury 
to  find.  It  is  for  the  jury  to  say  whether  the  running  of  a 
train  of  cars  in  a  city  at  a  greater  speed  than  that  allowed  by 
ordinance,  together  with  other  facts,  was  gross  negligence,  and 
whether  the  negligence  of  one  killed  by  the  train,  was  slight 
in  comparison.  Schmidt  v.  0.  &  N.  W.  R.  Co.  8e3  111.  406. 
In  the  same  case  the  Supreme  Court  said,  that  the  train  was 
running  at  nearly  double  the  rate  of  speed  allowed  by  the  city; 
that  no  bell  was  ringing  or  whistle  sounding,  nor  a  flagman 
there  to  warn  persons  not  to  pass.  This  manifestly  made  a 
case  for  the  jury  to  compare  the  negligence  of  both  parties, 
and  say,  '^^hether,  when  so  compared  that  of  deceased  was 
slight  and  that  of  the  railroad  gross.  It  was  for  the  jury  to 
find  these  facts,  and  they  should  have  been  properly  instructed. 

The  question  of  negligence  is  one  of  fact,  which  must  be 
left  to  the  determination  of  the  jury.  It  depends,  to  a  great 
extent)  on  the  surrounding  circumstances  in  each  case.  The 
jury  must  determine,  from  the  situation  of  the  parties  and  all 
the  circumstances  in  proof,  whether  any  and  what  negligence 
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there  has  been  either  by  the  plaintitf  or  defendant.  Galena  & 
Chicago  Union  R.  E.  v.  Dill,  22  111.  270.  The  fact  that  the 
train  was  behind  time  did  not  relieve  the  deceased  from  exer- 
cising due  care  and  cantion.  T.  "W.  &  W.  R.  R.  Co.  v.  Jones, 
76  III.  315.  It  is  incumbent  upon  a  person  approaching  a 
railway  crossing  to  exercise  care  and  caution,  by  looking  and 
listening  for  any  train  that  may  be  approaching,  so  as  to  pre- 
vent the  danger  of  a  collision.  It  is  his  imperative  duty  to  do 
so,  and  a  failure  in  that  respect  is  regarded  as  unusual  negli- 
gence. C.  &  A.  R.  R.  V.  Jacobs,  76  111.  315;  St.  L.  A.  &  T. 
H.  R.  R.  V.  Manly,  58  III.  308;  T.  P.  &  W.  R.  R.  Co.  v.  Ri- 
ley,  47  111.  514;  Beiseegel  v.  N.  Y.  C.  40  N.  Y.  9;  The  North 
Tenn.  R.  Co,  v.  Heilimftn,  49  Tenn.  60.  From  these  authori- 
ties it  will  be  seen  that  the  first  and  sixth  instructions  are 
clearly  erroneous,  and  for  that  reason  the  judgment  of  the 
circuit  court  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Terke  Haute  and  Indianapolis  Railroad  Company 

V. 

Edward  Abend. 

1.  Removal  of  cause. — Where  petition  for  removal  of  a  cause  from  a 
state  to  a  Federal  court  is  properly  made  at  the  first  term  at  which  sach  cause 
could  be  tried;  is  accompanied  with  the  bond  required  by  law,  and  no  oljec- 
tion  is  made  as  to  the  form  of  the  bond  or  sufficiency  of  the  sureties,  the 
presumption  will  be  indulged  that  it  was  such  a  bond  as  the  act  of  Congress 
requires,  and  it  is  the  duty  of  the  court  to  make  the  order  for  removal. 

2.  After  petition  ffled  state  court  has  no  «ruRi8DicTios^. — It  ia 
now  well  settled  that  after  a  petition  for  a  removal  has  been  filed,  tiie  state 
court  can  do  nothing  to  affect  the  rights  of  the  parties.  Its  jorisdictioii 
ceases  eo  instatUi. 

8.  Examination  of  sureties. — Whether  a  state  court  may  not  inquire 
into  the  sufficiency  of  sureties  on  the  bond,  or  whether  the  petition  is  a  com- 
plianoe  with  the  Federal  statutes,  is  not  decided. 

4.  Petitioner  doing  business  in  this  state. — ^The  fact  that  the 
petitioner  for  removal  was  a  corporation  doing  business  in.  this  State,  or  that 
the  general  issue  had  been  filed  in  the  cause,  wiU  not  affect  the  right  of  re- 
moval. 
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Appeal  from  the  Circuit  Court  of  St.  Clair  countv:  the 
Hon.  W.  H.  Snyder,  Judge,  presiding.  Opinion  filed  October- 
6, 1881. 

Mr.  Charles  "W.  Thomas  and  Mr.  John  B.  Bowman,  for- 
appellant;  that  the  death  of  plaintiff's   intestate  was  caused 
by    the    negligence    of  a    fellow-servant   in   the  same  line 
of  employment,  cited  C.  &  A.  R.  R.  Co.  v.  Keefe,  47  111.  108;. 
C.  &  A.  k  R.  Co.  V.  Murphy,  53  111.  339;  C.  &  K  W.  R.  R.. 
Co.  V.  Moranda,  93  111.  302. 

At  the  time  of  his  death,  plaintiff's  intestate  was  violating. 
a  rule  of  the  company,  and  came  to  his  death  on  account  of 
such  violation  and  his  own  gross  negligence:  P.  &  R.  I.  R.. 
R  Co.  V.  Lane,  83  111.  448;  Moss  v.  Johnson,  22  111.  633;. 
Doggett  V.  111.  Cent.  R.  R  Co.  34  la.  284;  Macon  R.  R.  Co. 
V.  Johnson,  38  Ga.  4()9;  Hickey  v.  Boston  R.  R  Co.  14  Allen,. 
429;  Quinn  v.  111.  Cent.  R  R  Co.  61  111.  496;  Higgins  v.. 
Hannibal  &  St.  J.  R  R  Co.  36  Mo.  418;  Southern  R  R  Co.. 
V.  Kendrick,  40  Miss.  374;  Sprong  v.  Boston  &  Albany  R.  R.. 
Co.  60  Barb.  30. 

Mr.  James  M.  Dill  and  Mr.  W.  H.  Bennett,  for  appellee;, 
that  the  death  was  occasioned  by  collision  of  the  trains,  and 
the  position  deceased  occupied  on  the  train  did  not  contribute 
to  it,  cited  Frink  v.  Potter,  17  III.  406;  Keith  v.  Pinkham,  43- 
Me.  591;  Carroll  v.  N.  Y.  &  JT.  H.  R  R  Co.  1  Duer,  571. 

There  was  no  proof  of  the  solvency  of  the  sureties  on  the 
bond  for  removal,  and  the  petition  was  rightfully  refused: 
Weed  S.  M.  Co.  v.  Smith,  71  111.  204;  Darst  v.  Bates,  51  111. 
439. 

A  railroad  company  operating  a  road  in  this  State  has  no 
right  of  removal  to  a  Federal  court:  Rev.  Stat.  1880,  Chap.  32, 
§  26;  Baltimore  R  R  Co.  v.  Wightman,  29  Gratt.  431;  C.  & 
W.  I.  R  R  Co.  V.  L.  S.  &  M.  S.  R  R  Co.  Chicago  Legal 
News,  Jan.  15, 1881;  St.  L.  A.  &  T.  H.  R  R.  Co.  v.  I.  &  St. 
L.  R  R  Co.  Chicago  Legal  News,  Nov.  15,  1879. 

Casey,  P.  J.  Appellee  sued  appellant  in  an  action  on  the 
case.    The  declaration  shows  that  defendant,  in  Beasley's  life- 
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time,  was  operating  a  railroad  from  East  St.  Loois  to 
Indianapolis.  That  on  June  25th,  1880,  a  train  was  wrecked 
on  the  road  near  Confidence  Hill,  in  Madison  county,  and 
on  the  next  day  Beasley  was  ordered  by  defendant  to  go 
out  from  East  St.  Louis,  on  a  wrecking  train  of  defend- 
ant, consisting  of  an  engine,  flat  cars  and  one  box 
car,  for  the  purpose  of  conveying  men  and  tools  to  said 
wreck,  and  in  obedience  to  the  order,  he  took  passage  on  said 
train,  and  while  the  train  was  proceeding  to  the  wreck,  under 
the  control  of  defendant's  servants,  it  came  in  collision  with  a 
freight  train  coming  west,  also  under  control  of  defendant's 
.servants,  and  Beasley  was  killed;  that  at  the  time  of  the  col- 
lision, Beasley  was  exercising  due  care  and  caution,  and  was 
killed  without  any  fault  or  misconduct  on  his  part;  that  he 
had  nothing  to  do  with  the  control  or  management  of  either 
of  the  trains;  that  he  was  not  a  fellow-servant  with  the  ser- 
vants of  defendant,  who  were  operating  the  trains,  or  either  of 
them ;  that  he  then  was,  and  for  a  long  time  had  been,  in  de- 
fendant's employ  as  its  head  blacksmith,  at  East  St  Louis,  and 
at  the  time  he  was  killed  was  proceeding  to  said  wreck  in  his 
capacity  of  blacksmith,  by  defendant's  order,  which  was  a  dis- 
tinct and  different  line  of  employment  from  that  of  other  ser- 
vants of  defendant,  who  were  running  said  trains  and  that 
Beasley's  death  was  caused  by  the  negligence  and  fault  of 
defendant's  servants  operating  said  trains.  That  he  left  sur- 
viving him  his  widow,  Mary,  and  five  children,  namely:  Wil- 
liam, aged  19  years;  Ella,  aged  15  years;  Lillie,  aged  11  years; 
Charles,  aged  3  yeare,  and  Frederick,  aged  7  months;  that  Fred- 
erick has  since  died,  and  the  widow  and  other  children  are  still 
alive,  and  the  next  of  kin  to  deceased,  and  have  been,  by  his 
death,  deprived  of  their  means  of  support. 

Second  count.  That  on  June  26th,  1880,  defendant  was 
operating  a  railroad,  extending  through  a  part  of  the  counties 
of  St.  Clair  and  Madison,  in  said  State,  and  was  running 
trains  of  cars  and  locomotives  thereon,  by  its  servants;  that  at 
the  time,  and  for  a  long  time  prior  thereto,  Beasley  had  been 
in  defendant's  employ  as  its  head  blacksmith,  at  East  St. 
Louis,  and  had  nothing  to  do  with  the  running  or  operating 
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of  cars  on  defendant's  railroad,  and  was  not  a  fellow-servant 
with  the  servants  of  defendant  operating  the  trains.  That  on 
said  day  he'  was  ordered  by  defendant  to  take  passage  at  East 
St.  Lonis  on  a  wrecking  train,  sent  ont  by  defendant  in  an 
easterly  direction,  on  its  railroad,  to  go  to  a  place  near  Confi- 
dence Hill,  in  Mr.dison  connty,  and  took  passage  on  said  train, 
in  obedience  to  said  orders,  and  while  said  train  was  on  its 
way  to  its  destination,  it  came  in  collision  with  a  freight  train 
operated  by  defendant's  servants,  and  moving  westwardly  on 
said  road,  the  collision  being  caused  by  the  carelessness  and 
negligence  of  the  defendant's  servants  operating  the  trains, 
and  Beasley,  who  had  nothing  to  do  with  the  running  of 
either  train,  was  killed  while  exercising  due  care  and  caution, 
he,  at  the  time,  not  being  a  fellow-servant  with  the  servants, 
controlling  said  trains,  or  either  of  them.  The  count  con- 
cludes with  an  averment  of  existence  of  widow  and  next  of 
kin,  makes  profert  of  plaintiff's  letters  of  administration,  and 
claims  $5,000  damages. 

To  this  declaration  the  general  issue  was  filed  May  20, 1881. 
On  the  2l8t  of  June,  A.  D.  1881,  appellant  filed  its  petition 
for  a  removal  of  the  cause  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois.  The  petition  showed 
that  the  appellant  was  a  citizen  of  the  State  of  Indiana,  that 
the  plaintiff  was  a  resident  of  the  State  of  Illinois,  and  that 
the  amount  in  controversy  exceeded  the  sum  of  five  hundred 
dollars  and  costs.  A  bond  in  the  ordinary  form,  with  security, 
was  filed  with  said  petition.  The  motion  for  a  removal  was 
overruled  and  exceptions  taken.  The  cause  was  submitted  to 
a  jury,  and  a  verdict  for  appellee  for  the  sum  of  $5,000  was 
entered.  A  motion  for  a  new  trial  was  refused,  and  the  case 
is  brought  to  this  court  by  appeal. 

The  first  error  assigned  is  that  the  circuit  court  erred  in  not 
ordering  the  removal  of  the  cause  to  the  Federal  court  The 
bill  of  exceptions  shows,  "That  the  court,  upon  plaintifi's  sug- 
gestion that  defendant  was  doing  business  as  a  resident  corpo- 
ration, and  had  filed  the  general  issue  in  this  cause,  denied  the 
motion  to  remove."  Exceptions  were  taken  to  the  ruling  of 
the  court 
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Ko  objections  were  made  in  the  circuit  conrt  to  the  suffi- 
eiency  of  the  petition  or  bond.  The  petition  was  presented  at 
the  first  term  of  the  court  at  which  the  case  could  be  tried. 
Counsel  for  appellee,  in  this  court,  insists  that  the  motion  for 
a  removal  of  the  cause  was  properly  refused,  because  there  was 
no  proof  of  the  solvency  of  the  securities  on  the  bond  accom- 
panying the  petition  for  a  removal,  and  we  are  referred  to 
the  cases  of  Weed  S.  M.  Co.  v.  Smith,  71  111.  205,  and  Darsfc 
T.  Bates,  51  III.  440,  as  supporting  that  view  of  the  casa  With- 
out discussing  the  law  as  written  in  these  cases,  we  think  the 
case  of  the  Empire  Transportation  Company  v.  Kichards  Bros, 
reported  in  88  111.  404;  the  latest  decision  of  the  Supreme 
Court  on  that  subject  is  decisive  of  the  question  now  before 
us.  In  that  case  the  court  say  in  substance  that  the  petition 
for  the  removal  of  the  cause  to  the  Circuit  Court  of  the  United 
States  was  presented  at  the  first  term  of  the  State  court  at 
which  the  case  could  be  tried,  and  was  accompanied  with  a 
bond  such  as  the  law  has  prescribed,  with  good  and  sufficient 
security.  The  presumption  must  be  indulged  in  that  it  was 
such  a  bond  as  the  act  of  Congress  requires,  as  no  objection 
was  made  to  the  form  of  the  bond  or  the  sufficiency  of  the 
surety.  Neither  the  petition  nor  the  bond  was  objected  to, 
and  there  was  no  question  of  that  character  for  the  court  to 
decide.  Defendant  showed  itself  entitled  to  the  jurisdiction 
of  another  court,  and  it  was  the  plain  duty  of  the  State  court 
to  make  the  order  for  a  removal  of  the  cause  to  the  Federal 
court. 

It  is  now  a  quite  well  settled  doctrine,  that  after  the  filing  of 
the  petition  and  bond  in  dae  form  of  law,  that  the  State  court 
has  no  power  to  refuse  the  removal,  and  can  do  nothing  to 
affect  the  right,  and  its  rightful  jurisdiction  ceases  eo  instantu 
No  order  for  a  removal  is  necessary,  and  every  subsequent 
exercise  of  jurisdiction  by  the  State  court,  including  the  judg- 
ment, if  one  is  rendered,  is  erroneous.  Dillon  on  Kemovals., 
Sec.  75;  Matthews  v.  Lyle,  6  McLean,  13;  Gorden  v.  Longest, 
16  Peters,  101;  Kanouse  v.  Martin,  15  Howard,  208.  See, 
also,  Western  Union  Tel.  Co.  v.  Horack,  decided  this  term. 
The  fact  that  appellant  was  doing  business  in  Illinois,  if  it  so 
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appeared,  or  that  the  general  issae  had  been  filed,  wonld  not 
deprive  appellant  of  the  right  to  remove  the  cause  to  the  Fed- 
eral court  ,  Of  course  I  do  not  say  that  the  State  court  is 
precluded  from  an  exauiination  as  to  the  sufficiency  of  the 
sureties  on  the  bond,  or  as  to  whether  or  not  the  petition  is  a 
compliance  with  the  Federal  statute.  In  view  of  the  authori- 
ties we  have  referred  to,  we  think  that  the  circuit  court  erred 
in  refusing  the  motion  for  a  removal  of  the  cause  to  the  Circuit 
Court  of  the  United  States.  Therefore  the  judgment  of  the 
circuit  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


4 

The  Westeen  Union  Teleqbaph  Company 

V. 

John  W.  Hoeack. 

1.  BehovaIi  of  cause. — ^In  applications  for  removal  of  causes  from  a 
State  to  a  Federal  Court,  if  the  case  comes  within  the  act  of  Congress,  and 
the  petition  is  in  due  form  accompanied  with  the  required  bond,  the  State 
court  must  accept  the  petition  and  bond,  and  proceed  no  further  in  the  case. 
Every  subsequent  step  by  the  State  court  other  than  the  necessary  orders  for 
lemoval,  is  coram  non  judice.  The  State  court  cannot  inquire  into  the  real 
amount  daimed  by  the  plaintiff,  in  order  to  reduce  the  sum  demanded  below 
five  hundred  dollars. 

2.  Set-off— NoNSTTiT.— After  a  plea  of  set-off  is  filed,  the  plaintiff  can- 
not taJce  a  non  suit  without  the  consent  of  the  defendant. 

Appeal  from  the  County  Court  of  St  Clair  county;  the 
Hon.  Fbedebiok  H.  Peipeb,  Judge,  presiding.  Opinion  filed 
October  6, 1881. 

Mr.  Charles  W.  Thomas,  for  appellant;  upon  the  right  of 
removal,  cited  Dillon  on  Kemoval  of  Causes,  §  75. 

Messrs.  Hay  &  Kkispel,  for  appellee;  that  it  is  a  matter  of 
discretion  of  the  court  to  allow  a  plaintiff  to  dismiss  after  plea 
of  set-off,  cited  Practice  Act,  §  30;  U.  S.  Savings  Inst.  v.  Brock- 
Bchmidt,  72  111.  370. 
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A  party  in  court  canDot  force  his  adversary  to  act  until  lie 
himself  is  in  a  condition  to  be  forced  to  proceed:  Hooper  v. 
Smith,  19  111.  63;  Smith  v.  Wilson,  26  111.  186. 

After  refusal  of  a  State  court  to  remove  a  cause,  the  plaintiff 
may  dismiss:  Mathews  v.  Lyall,  6  McLean,  13. 

Casey,  P.  J.  Appellee  sued  appellant  in  the  County  Court 
of  St.  Clair,  laying  his  damages  at  $500.  On  the  first  day 
of  the  term  appellant  filed  the  general  issue  and  a  special  plea 
of  set-off,  to  the  extent  of  $1,000.  On  the  same  day  appel- 
lant filed  its  petition  for  a  removal  of  said  cause  to  the  Cir- 
cuit Court  of  the  United  States,  for  the  Southern  District  of 
Illinois.  The  petition  is  in  the  usual  form,  showing  that  ap- 
pellant is  a  citizen  of  the  State  of  New  York;  that  the  appel- 
lee is  a  citizen  of*  the  State  of  Illinois.  That  the  matters  in 
dispute  exceed  the  sum  of  $500,  exclusive  of  costs,  and 
praying  that  no  further  steps  may  be  taken  in  said  cause,  etc 
Accompanying  the  ]jetition  is  a  bond,  as  required  by  the 
statute  of  the  United  States  in  such  cases.  On  the  second  day 
of  the  term  appellee  filed  in  the  court  below  a  motion  for  leave 
to  take  a  nonsuit  in  said  cause.  Afterward,  on  the  19th  day 
of  July  following,  the  county  court  allowed  the  motion  for 
leave  to  take  a  nonsuit,  and  the  cause  was  dismissed.  Appel- 
lant excepted  to  the  ruling  of  the  court,  and  the  case  is  brought 
to  this  court  by  appeal.  The  errors  assigned  are:  1.  The 
<sounty  court  erred  in  not  ordering  the  removal  of  the  cause 
to  the  Federal  Court,  and  2.  In  allowing  a  nonsuit  to  be 
taken  after  petition  and  bond  were  filed.  No  objections  are 
made  to  the  sufficiency  of  the  petition  or  bond. 

The  proceeding  for  the  removal  of  the  cause  to  the  Circuit 
Court  of  the  United  States,  is  under  and  by  virtue  of  the  law 
of  Congress,  of  the  3d  of  March,  1875.  The  second  section  of 
that  law  provides  for  the  removal  of  causes  to  the  Federal 
court,  when  the  matters  in  litigation  exceed  the  sum  of  $500, 
exclusive  of  costs,  and  when  the  controversy  is  between  citi- 
zens of  different  States.  The  third  section  provides  that  it 
shall  be  the  duty  of  the  State  court  to  accept  said  petition,  a 
bond  with  good  and  sufficient  surety  being  filed   therewith, 
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and  proceed  no  farther  in  such  Biiit,  and  any  bail  that  may 
have  been  originally  taken,  shall  be  discliarged.  Laws  of 
United  States,  Vol.  18,  Part  3;  pages  470-471.  Judge  Dil- 
lon, in  his  work  on  Removal  of  Causes,  Sec.  75,  says:  If  the 
case  be  within  the  act  of  Congress,  and  the  petition  is  in  due 
form,  accompanied  with  the  offer  of  the  required  surety  or 
bond,  the  statute  is  that  the  State  court  must  accept  the  surety 
or  the  petition  and  bond,  and  proceed  no  further  in  the  case. 
Under  such  circumstances  the  State  court  has  no  power  to  re- 
fuse the  removal,  and  can  do  nothing  to  affect  the  right,  and 
its  rightful  jurisdiction  ceases  eo  instanti/  no  order  for  re* 
moval  is  necessary,  and  every  subsequent  exercise  of  jurisdic- 
tion by  the  State  court,  including  its  judgment,  if  one  is 
rendered,  is  erroneous.  When  a  removal  is  granted  the  cause 
is  to  be  removed,  as  of  the  date  when  the  motion  is  made,  and 
the  papers  should  be  certified  as  of  that  date. 

In  crises  where  the  proceedings  are  in  conformity  with  the 
act  of  Congress,  the  removal  is  imperative  upon  the  State 
court  If  the  riglit  of  removal  has  once  become  perfect,  it 
cannot  be  taken  away  by  subsequent  amendment  in  the  State 
court  or  Federal  court,  or  by  a  release  of  part  of  the  debt  or 
danviges  claimed  or  otherwise.  If  no  objection  to  the  form  of 
the  application  or  the  bond  is  made,  it  was  the  clear  duty  of 
the  State  court  to  proceed  no  further  in  the  cause.  And  every 
step  subsequently  taken  in  the  exercise  of  a  jurisdiction  in 
the  ease,  whether  in  the  same  court,  or  in  the  court  of  appeals, 
was  coram  non  judice,    Gorden  v.  Longest,  16  Peters,  101. 

In  Mathews  v.  Lyall,  6  McLean,  13,  it  is  said.  The  State 
court  had  no  right  to  deny  the  removal.  The  court  declares 
that  under  such  circumstances,  the  State  court  shall  proceed 
no  further  in  the  case.  And  the  Supreme  Court  have  held 
that  all  subsequent  proceedings  are  erroneous.  In  Kanouse 
V.  Martin,  15  Howard,  208,  after  the  petition  and  bond  had 
been  filed,  the  court  said:  But  the  court  proceeded  to  make 
inquiry  into  the  intention  of  the  plaintiff,  not  to  claim  of  the 
defendant,  the  whole  of  the  matter  then  in  dispute  upon  the 
record,  and  allowed  the  plaintiff  to  reduce  the  matter  then  in 
dispute,  to  the  sum  of  four  hundred  and  ninety-nine  dollars 
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by  an  amendment  to  the  record.  It  then  proceeded  farther 
in  the  caase,  which  the  act  of  Congress  forbids.  All  its  sub- 
sequent proceedings,  including  the  judgment,  were  therefore 
erroneous. 

To  require  the  defendant  to  answer  further  would  be  to 
deny  him  his  right  to  have  all  the  proceedings  in  the  State 
Court  cease.  It  would  engraft  upon  the  act  of  Congress  a 
new  proviso;  that  although  the  court  was  required  to  proceed 
no  further  in  such  suit,  yet  it  might  proceed  and  make  further 
orders  in  the  cause,  and  this,  although  the  defendant  had  done  all 
which  the  laws  required  to  obtain  the  right  to  remove  the  suit 

In  the  case  before  us,  a  plea  of  general  issue  and  special 
plea  of  set-off  had  been  filed.  After  the  filing  of  a  plea  of 
set-off,  the  plaintiff  could  not  take  a  nonsuit  or  dismiss  his 
action  without  the  consent  of  the  delendant,  or  by  leave  of  the 
court.  U.  S.  Savings  Inst  v.  Brocksrnidt  et  al.  72  III.  371. 
The  defendant  did  not  consent  It  was  then  a  m  itter  for  the 
court  to  determine,  in  the  exercise  of  a  sound  discretion, 
whether  or  not  he  would  allow  the  plaintiff  to  dismiss  his 
action.  In  determining  that  question,  the  judge  had  a  judi- 
cial function  or  duty  to  perform.  He  had  to  proceed  further 
in  the  cause,  when  the  imperative  mandate  of  the  Federal 
statute  is  that  the  State  court  shall  proceed  no  further.  From 
these  authorities  it  seems  very  apparent  that  all  orders  made 
by  the  county  court,  after  filing  the  petition  and  bond,  were 
erroneous.  Therefore  the  judgment  of  the  county  court  is 
reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


School  Directors  op  District  No.  2 

V. 

Samuel  W.  Wallace. 

EVTDENCE— DECIiARATIONB  OF  DIRBOTORS    WHEN  NOT  TUT  OFFTCB.— The 

declarations  of  an  ag^ent  made  oat  of  the  course  of  the  agrency,  when  the 
agrent  is  not  acting  for  the  principal  in  the  transaction  concerning  which  they 
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are  made,  are  not  admissible  against  the  principal.  So,  the  declarations  of 
school  directors  made  afler  they  have  retired  from  office  are  not  admissible 
against  the  district. 

Error  to  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
W.  n.  Snyder,  Judge,  presiding.  Opinion  filed  October  6, 
1881. 

Mr.  Charles  W.  Thokas,  for  plaintiffs  in  error;  that  the 
evidence  was  improperly  admitted,  it  being  the  declarations  of 
an  agent  not  made  in  the  course  of  his  agency,  cited  Jenks  v. 
Burr,  66  111.  450;  Mix  v.  Osby,  62  III  193. 

Mr.  James  M.  Dill,  and  Mr.  J.  N.  Pebrin,  for  defendant  in 
error:  as  to  the  admissibility  of  the  evidence,  cited  C.  B.  & 
Q.  K.  R  Co.  V.  Coleman,  18  111.  297. 

The  suit  was  riglitfully  brought  for  the  first  installment-: 
Hamlin  v.  Race,  78  111.  422. 

Casey,  P.  J.  Appellee  sued  appellants  in  the  Circuit  Court 
of  St.  Clair  county.  The  declaration  alleges  that  on  April  12, 
1879,  defendants  made  a  contract  with  plaintiff,  by  which,  in 
consideration  that  plaintiff,  at  defendant's  request  would  teach 
the  school  in  said  district  for  six  months,  commencing  Octo- 
ber 1,  1879,  defendants  would  pay  him  $50  a  month  therefor. 
Tliat  when  said  contract  was  made,  plaintiff  had  a  proper  cer- 
tificate covering  the  period  named.  That  oh  said  first  day  of 
October,  plaintiff  began  to  teach  said  school,  and  taught   it 

until  the day  of  the  same  month;  that  he  taught  it  to  the 

best  of  his  ability  and  according  to  law,  and  his  certificate  was 
never  revoked  or  cancelled;  that  he  has  been  and  now  is  ready 
and  willing  to  teach  school  according  to  his  contract,  but 
defendants,  without  cause,  on  the  day  last  aforesaid,  discharged 
him,  and  thereafter  refused  to  permit  him  to  teach;  wherefore, 
etc  Declaration  also  contains  counts  for  work  and  labor 
done  and  on  account  stated.  To  this  declaration  the  general 
issue  was  filed,  and  a  plea  of  another  action  pending.  Hepli- 
cation  of  no  other  action  pending;  cause  submitted  to  a  jury 
resulting  in  a  verdict  against  appellants  for  the  sum  of  $175. 
Appellee  entered  a  remittitur   as   to  the  sum  of   $25.      A 
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motion  for  a  new  trial  was  made  and  overruled,  and  judg- 
ment entered  for  the  sum  of  $150.     An  appeal  was  allowed. 

The  only  error  assigned  is  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial.  One  of  the  grounds  urged  by  ap- 
pellants in  favor  of  a  new  trial,  was  that  the  court  permitted 
improper  evidence  for  plaintiff  to  go  to  the  jury.  This  is 
the  only  point  we  propose  to  discuss.  The  plaintiff  was  asked 
on  hib  examination  this  question:  "Did  you  have  any  personal 
difficulty  with  any  of  the  directors  before  your  discharge?" 
Objection  was  made  to  this  question,  because  the  school  direc- 
tors are  public  officers,  and  if  their  acts  are  legal,  their  motives 
for  which  they  do  these  acts  are  of  no  consequence.  The  court 
overruled  the  objection,  and  exceptions  were  taken.  The  same 
objection  was  made  to  the  introduction  of  the  statements  of 
Bryan  and  Hays,  two  of  the  school  directors,  made  on  different 
occasions  when  not  acting  as  directors  or  by  authority  of  the 
board.     The  objections  were  overruled. 

"We  think  the  court  erred  in  allowing  this  testimony  to  gO 
to  the  jury.  The  case  of  the  county  of  LaSalle  v.  Simmons, 
reported  in  6  Oilman,  515,  is  very  much  like  the  one  now  be- 
fore us.  Simmons  sued  the  county  of  LaSalle  in  an  action  of 
debt,  to  recover  back  the  sum  of  $500  paid  for  a  ferry  license. 
On  the  trial  of  the  cause  before  the  court,  the  statements  of 
the  commissioners  who  were  acting  for  the  county,  were  allowed 
to  go  in  evidence  against  the  objection  of  the  county;  several 
witnesses  testified  that  they  heard  the  successors  in  office  of 
the  commissioners  who  granted  the  license,  declare  that  the 
plaintiff  had  paid  the  county  $500,  and  another  witness  testi- 
fied that  he  had  heard  one  or  more  of  the  commissioners  who 
granted  the  license  make  a  similar  declaration.  On  this  state 
of  testimony  the  court  said  the  declarations  of  the  commis- 
sioners respecting  the  payment  of  money  were  not  competent 
evidence  against  the  county.  They  were  not  made  by  them 
while  officially  representing  the  county  in  this  transaction. 
The  declarations  of  an  agent,  while  engaged  in  the  business  of 
his  principal,  respecting  a  particular  matter  then  depending, 
are  a  part  of  the  res  gestae  of  the  transaction  and  binding  on 
the  principal ;  but  made  out  of  the  course  of  the  agency  when 
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the  agent  is  not  acting  for  the  principal  in  the  particular  trans- 
action concerning  which  they  are  made,  are  mere  hearsay,  and 
not  admissible  in  evidence  against  the  principal. 

It  may  be  stated  as  a  general  rale,  that  no  representations, 
declarations  or  admissions  of  an  agent,  will  bind  his  principal, 
except  when  acting  within  the  scope  of  the  authority  confided 
to  him.  Story  on  Agency,  Sec.  134;  Greenleaf  on  Evidence, 
Sees.  113,  114. 

It  is  quite  enough  that  the  people  of  the  district  shonld  be 
responsible  in  damages  for  the  action  of  the  directors,  when 
acting  in  an  ofiicial  capacity,  and  the  law  wisely  so  holds.  It 
would  be  a  harsh  rule  indeed,  that  would  hold  the  people  re- 
sponsible for  the  conduct  and  statements  of  these  oiBcers, 
when  not  acting  in  an  official  capacity,  and  when  governed  as 
they  may  be  by  prejudice,  hatred  and  ill  will,  and  entirely  ig- 
norant and  unsuspecting  of  their  duties,  as  public  officers  and 
representatives  of  the  people.  The  circuit  court  correctly  an- 
nounced the  law  in  the  instructions  for  appellants.  "We  do 
not  express  any  opinion  upon  the  merits  of  this  case.  But 
for  the  reasons  given,  the  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded. 

Eeversed  and  remanded. 


School  Directors  of  District  No.  2 

V. 

Samuel  W.  Wallace. 

This  case  is  like  the  preceding. 

Ebbob  to  the  Circuit  Court  of  St.  Clair  county ;  the  Hon.  W. 
H.  Snydeb,  Judge,  presiding.     Opinion  filed  October  6,  1881. 

Mr.  Chablbs  W.  Thomas,  for  plaintiff  in  error. 

Mr.  James  M.  Dill  and  Mr.  J.  N.  Pebbin,  for  defendant 
in  error. 
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Feb  Curiam.  The  same  question  arises  in  this  case  as  in 
the  case  of  School  Directors  v.  Wallace,  decided  at  this  term^ 
and  the  judgment  of  the  circuit  court  is  reversed  and  cause  re- 
manded|  for  the  same  reason. 

Beversed  and  remanded. 


City  op  Belleville 

V. 

Edward  H.  Flemmiko. 

Salary  of  police  officer — Cost  of  uniform. — The  ordinances  of  the 
city  provided  that  the  membera  of  the  police  force  should  receive  $600  per  an- 
num for  services,  and  no  more.  Another  ordinance  provided  for  the  furnish- 
ing to  such  officer  by  the  city  of  a  uniform,  to  be  paid  for  by  the  officer  in 
sums  of  $5  per  iponth,  to  be  withheld  from  his  wages,  and  further  providing 
that  at  the  end  of  his  term,  if  there  should  be  a  surplus  arising  from  such  $5 
accumulations,  it  should  be  paid  to  him:  Held,  that  construing  all  the  ordi- 
nances together,  the  officer  was  entitled  only  to  $600,  and  that  he  would  be 
required  to  pay  for  his  uniform. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  W.  H.  Snyder,  Judge,  presiding.  Opinion  filed  Octo- 
ber 6,  1881. 

Mr.  W.  J.  Underwood,  for  appellant. 

Mr.  Edward  L.  Thomas,  for  appellee;  as  to  construction  of 
the  ordinances,  cited  Piatt  v.  U.  P.  R  R.  Co.  9  Otto,  48;  The 
People  V.  Burns,  5  Mich.  114. 

Caset,  p.  J.  Appellee  was  captain  of  the  night  police  of 
the  city  of  Belleville  for  the  term  of  sixteen  months.  For  his 
services  the  city  paid  him  fifty  dollars  per  month.  This  suit 
was  brought  before  a  justice  of  the  peace  by  appellee  against 
appellant,  to  recover  an  additional  sum  of  five  dollars  per 
month,  which  he  claims  is  due  to  him  under  and  by  virtue  of 
the  ordinances  of  said  city.  The  case  was  appealed  to  the 
circuit  court,  where  a  jury  was  waived,  the  cause  submitted  to 
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the  court,  resulting  in  a  judgment  in  favor  of  appellee  for  the 
sum  of  eighty  dollars,  or  five  dollars  per  month  during  the 
time  appellee  was  acting  as  captain  of  the  night  police.  Ap- 
pellant entered  a  motion  for  a  new  trial,  which  was  refused  by 
the  court,  and  the  case  comes  to  this  court  by  appeal.  One  of 
the  reasons  assigned  is  that  the  court  erred  in  refusing  the 
motion  for  a  new  trial. 

The  only  question  for  consideration  is  whether  or  not  appel- 
lee is  entitled,  under  the  ordinances  of  the  city  of  Belleville,  to 
five  dollars  per  month  in  excess  of  the  fifty  dollars  per  month 
already  paid  to  him;    section  76  of  chapter  5  of  the  ordi- 
nances of  said  city  on  the  subject  of  fees  and  salaries,  is  as  fol- 
lows:    **  There  shall  be  allowed  and  paid  to  the  captain  of  the 
night  police,  and  to  each  policeman  of  this  city,  an  annual 
salary  of  six  hundred  dollars  and  no  more;  which  said  salary 
shall  be  paid  in  equal  monthly  installments  in  each  year;"  sec- 
tion 240  of  chapter  12  of  said  ordinances,  provides  as  follows: 
"The  captain  of  the  police,  and  each  policeman  of  the  police 
force  of  the  city,  shall  be  uniformed  by  the  city  at  his  cost,  as 
provided  hereafter."     Section  241  of  said  chapter  12,  provides 
that:     "The  city  shall  issue  and  deliver  to  the  captain,  and 
each  member  of  the  police  force,  a  uniform  suit  of  clothes,  and 
an  overcoat,  on  condition  that  they  shall  let  accumulate,  and 
remain  undrawn  from  the  city  treasury,  the  sum  of  five  dollars 
each  month  of  their  respective  salaries,  until  such  accumulated 
sums  so  remaining  undrawn  in  the  city  treasury,  including 
the  allowance  for  clothing,  shall  equal  the  costs  of  such   re- 
spective uniform  suits   and   overcoats.     That  the  clerk  shall 
open  a  clothing  account  for  the  captain,  and  each  policeman, 
and  credit  the  same  at  the  end  of  each  month's  service  of  the 
respective  member  of  the  police,  with  the  sum  of  five  dollars, 
and  charge  each  member  of  the  police  on  his  respective  cloth- 
ing account,  with  the  actual  cost  price  of  any  uniform,  over- 
coat, or  part  of  uniform,  issued  to  him  as  provided  heretofore; 
and  if  at  the  end  of  the  municipal  year,  or  at  any  time  when 
any  member  of  the  police  force,  ceases  to  be  a  member  of  the 
police  force,  for  whatever  cause  the  respective  member  having 
such  surplus  in  his  clothing  aocdunt,  shall  be  entitled  to  an 
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order  on  the  treasurer  for  any  balance  so  due,  to  be  paid  ont 
of  the  appropriation  for  police.  In  addition  to  the  accnmnla- 
tion,  each  and  every  member  of  the  police  force  shall  enter 
into  a  good  and-  suflScient  bond,  payable  to  tlie  city  of  Belle- 
ville, in  the  penalty  of  $50,  with  security  to  be  approved  by 
the  city  counsel,  conditioned  that  snch  member  of  the  police^ 
or  his  representative,  will  pay  to  the  city  of  Belleville,  in  full 
of  all  the  actual  cost  of  such  respective  uniform  or  overcoat, 
issued  in  accordance  with  the  provisions  of  this  section." 

It  does  not  seem  very  difficult  to  arrive  at  a  correct  con- 
clusion as  to  the  true  intent  and  meaning  of  tliese  ordinances. 
Stripped  of  verbiage,  section  76  provides  that  the  pay  of  the 
captain  of  the  night  police  shall  be  $600  per  annum,  and  no 
more.  This  is  a  positive  declaration  as  to  his  salary.  There 
can  be  nothing  uncertain  or  doubtful  about  it  The  munic- 
ipal authorities  declared  that  his  salary  should  be  so  much, 
and  no  more.  Section  240  provides  that  the  captain  of  the 
night  police  shall  be  uniformed  by  the  city  at  his  cost.  That 
means,  beyond  any  question,  that  the  city  will  furnish  the  uni- 
form, but  the  captain  of  the  police  is  to  pay  the  city  for  it,  as 
as  the  section  declares  is  hereafter  provided.  Section  24:1  pro- 
vides that  the  city  will  upon  a  certain  condition,  deliver  to  the 
captain  of  the  police  force  a  uniform.  The  condition  is  that 
he  will  out  of  his  salary,  leave  $5.00  per  month  in  the  city 
treasury,  until  the  amount  so  accumulated  shall  equal  the 
costs  of  the  uniform.  And  for  that  purpose,  it  is  made  the 
duty  of  the  city  clerk  to  open  a  clothing  account  with  each 
policeman,  including  the  captain  of  the  night  police,  wherein 
he  is  to  charge  eacli  one  with  the  cost  price  of  the  uniform, 
and  at  the  end  of  each  month  give  each  policeman  credit  for 
the  $5.00  so  allowed  to  accumulate.  At  any  time  when  a 
member  of  the  police  ceases  to  belong  to  the  force,  and  there 
is  a  surplus  in  the  treasury  to  his  credit,  arising  from  the 
$5.00  monthly  accumulation,  such  member  is  entitled  to  that 
surplus.  BMt  to  secure  the  city  against  loss  because  of  the 
uniform  furnished,  the  ordinances  require  that  each  policeman 
should  enter  into  a  bond  with  surety,  to  be  approved  by  the 
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city  coansel,  conditioned  that  he  will  pay  the  city  of  Belleville 
in  full  the  actual  cost  of  such  uniform. 

The  spirit  and  meaning  of  these  ordinances  are  that  the  po- 
licemen shall  pay  for  their  uniform  out  of  their  monthly  pay. 
It  seems  quite  impossible  to  arrive  at  any  other  conclusion. 
Counsel  for  appellee  seems  to  claim  that,  because  of  the  words 
^^  including  the  allowance  for  clothing  ^^^  the  city  intended  and 
did  provide  for  the  uniform  of  the  policemen  in  addition  to 
their  monthly  pay  of  $50  per  month.  This  position  is  not 
tenable.  The  words  are  meaningless,  or  may  be  regarded  as 
surplusage.  They  do  not  in  any  event  change  or  destroy  the 
very  evident  meaning  of  the  section  or  of  the  ordinance  re- 
ferred to.  We  have  no  hesitation  in  saying  that  these  ordi- 
nances taken  together,  require  that  the  captain  of  the  night 
police  should  pay  for  his  uniform,  and  that  his  salary  was  $600 
per  annum,  and  no  more.  That  amount  he  has  received.  The 
judgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded. 

Seversed  and  remanded. 


The  Missouri  Furnace  Company 

V. 

Edward  Abend,  Adm'r. 

1.  Master  kstd  bebvant — Nboliobncb — Dub  care. — In  actions 
against  an  employer  for  ii^'ories  to  a  servant  caused  by  defective  niju^hinery, 
dae  care  on  the  part  of  the  employe  is  essential  to  a  right  of  recovery,  and 
an  instruction  on  the  part  of  the  plaintiff,  as  to  his  right  to  recover,  which 
omits  this  element,  is  calculated  to  mislead,  and  is  erroneous. 

2.  instructions — Must  be  correct. — In  this  class  of  cases,  sounding 
merely  in  damages,  when  the  evidence  is  conflicting  and  presents  a  difficult 
issue,  it  is  important  that  the  jury  should  be  accurately  instructed. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  W.  H.  Skydeb,  Judge,  presiding.  Opinion  filed  Octo- 
ber 6, 1881. 

Messrs.  Q.  &  G.  A.  Eoebfeb,  for  appellant;  against  the 
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right  to  recover,  cited  Camp  Point  M'f 'g  Co.  v.  Ballou,  71 
111.  417;  Richardson  v.  Cooper,  88  111.  270;  Pennsylvania  Co. 
V.  Lynch,  90  111.  334;  Priestly  v.  Fowler,  3  M.  &  W.  1. 

Mr.  James  M.  Dill,  for  appellee;  that  the  condition  of  the 
foot-board  was  a  question  for  the  jury  to  settle,  cited  L  &  St 
L.  R  R.  Co.  V.  Ogle,  92  111.  363. 

If  a  servant  calls  attention  of  the  master  to  a  defect,  and 
and  demands  its  repair,  and  the  master  promises  to  repair  it, 
he  becomes  an  insurer  of  the  safety  of  the  servant,  and  is  liable 
in  case  of  an  injury:  Camp  Point  M'f 'g  Co.  v.  Ballou,  71  UK 
420;  C.  &  A.  R.  R.  Co.  v.  Monroe,  85  111.  25;  Hough  v.  Rail- 
way Co.  100  U.  S.  213;  Wharton  on  Negligence,  §  220;  Pat- 
terson V.  P.  &  C.  R.  R.  Co.  76  Pa.  St  393;  Bartlett  C.  &  M. 
Co.  V.  Roach,  68  111.  174. 

Casey,  P.  J.  This  was  an  action  on  the  case  by  appellee 
against  appellant  in  the  circuit  court  of  St  Clair  county.  The 
declaration  alleges  that  the  Missouri  Furnace  Co.,  defendant,  was 
using  and  operating  a  certain  railroad,  and  using*  a  locomotive. 
That  it  was  the  duty  of  defendant  to  keep  said  locomotive  in 
good  repair,  so  as  not  to  endanger  the  life  of  defendant's  em- 
ployes, but  that  disregarding  said  duty,  on  the  21st  day  of  Janu- 
ary, 1880,  it  permitted  said  engine  to  be  out  of  repair,  so  that  it 
was  dangerous  for  the  employes  to  operate  said  engine;  that 
said  engine  was  so  constructed  that  it  could  not  be  oiled  ex- 
cept when  running,  and  that  it  was  then  and  there  out  of  re- 
pair, and  that  there  was  no  platform  or  other  proper  safeguards 
to  protect  said  employes,  while  engaged  in  oiling  and  running 
said  engine,  and  that  the  footboard  in  front  of  said  engine  was 
then  and  there  out  of  repair  and  in  a  dangerous  condition.  It 
is  further  averred  that  on  the  21st  day  of  February,  1880,  the 
said  Castanie,  deceased,  was  in  the  employ  of  said  company  in 
running  said  engine  on  said  railroad,  and  that  he  then  and  there 
complained  to  said  defendant  and  notified  it  of  the  said  defec- 
tive and  dangerous  condition  of  said  engine,  and  that  said  de- 
fendant then  and  there  caused  the  said  Castanie  to  remain  and 
continue  in  said  employment  by  then  and  there  promising 
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said  Castanie  that  tlie  defects,  including  the  repairing  of  said 
foot-board  would  be  speedily  repaired.  That  defendant  did 
not  heed  its  duty,  and  failed  to  remedy  said  defects;  and  that 
on  the  2l8t  day  of  Feb.,  1880,  and  while  said  Castanie  was  in 
the  employ  of  said  defendant  as  engineer,  and  engaged  in  run- 
ning said  engine  on  said  railroad,  and  was  then  and  tliere 
using  due  care  and  diligence,  was  in  consequence  of  said  de- 
fects then  and  there  thrown  with  great  force  and  violence  from 
said  engine  and  killed. 

To  this  declaration  the  general  issue  was  pleaded,  and  a  trial 
was  had  by  a  jury,  resulting  in  a  verdict  for  appellee  for  tlie 
sum  of  $2,500.     A  motion  for  a  new  trial  was  made  and  over- 
ruled by  the  court.     Exceptions  were  taken -and  the  case  is. 
brought  to  this  court  by  appeal.     The  second  error  assigned  is,. 
that  the  court  gave  improper  instructions  for  ..the  plaintiff,, 
and  refused  proper  instructions  for  the  defendant.     Tlie  in- 
struction given  upon  the  part  of  the  plaintiff  is  a&  fo-llo'WS  :: 
"The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  deceased,  Charles  Castanie,  was  killed  in  eofi«e- 
quence  of  the  defective  condition  of  the  engine  used  by  the 
defendant,  as  alleged  in  the  declaration ;  and  if  they  further/be- 
lieve  from  the  evidence  that  the  satd  Castanie  shortly  before- 
his  death  called  the  attention  of  the  superintendent  and  fore- 
man, carpenter  of  the  department,  to  said  defects,  and  that  said 
persons  or  either  of  them,  had  authority  to  remedy  said  de- 
fects, and  that  said  persons  or  either  of  them,  thereupon  prom- 
ised the  said  Castanie  that  said  defects  should  be  remedied, 
and  that  said  Castanie  relying  on  said  promise,  remained  in 
the  employ  of  the  defendant  until  he  was  killed,  as  aforesaid, 
then  the  jury  must  find  for  plaintiff." 

The  testimony  in  this  case  was  very  conflicting,  and  in  such 
cases  the  law  requires  that  the  instructions  should  be  techni- 
cally correct  In  this  class  of  cases,  sounding  merely  in  dama- 
ges, when  the  evidence  is  conflicting  and  presents  a  difticult 
issue,  even  to  persons  accustomed  to  investigate  legal  matters, 
the  jury  ought  to  be  most  accurately  instructed.  We  know 
from  common  observation,  how  apt  they  are  in  cases  wliero 
tl\!B  recitals  of  the  facts  tend  to  touch  their  feelings,  to  sock,  fc»r 

Vol.  IX.  21 


1 


322  Appellate  Cocrts  of  Illinois. 

Missouri  Furnace  Co.  v.  Abend. 

z  reason  that  would  justify  them  in  finding  a  verdict  in  ac- 
cordance with  their  feelings.  An  improper  instruction  often 
aiibrds  the  desired  pretext,  and  in  all  such  cases  no  instruc- 
tion which  is  calcnlated  to  mislead  the  jury  into  giving  a  ver- 
dict not  warranted  by  law,  should  be  given.  When  there  is 
such  conflict  in  the  testimony  that  there  may  be  a  doubt  as  to 
the  right  of  recovery,  the  jury  sliould  have  been  assisted  in 
their  investigation  by  clear,  accurate  and  concise  instructions, 
so  as  to  enable  them  to  come  to  a  correct  and  just  conclusion. 
Volke  et  al.  v.  Roche,  70  111.  297;  C.  B.  &  Q.  R.  R.  Co.  v. 
Van  Patten,  64  111.  110. 

The  instruction  above  ignores  the  question  of  care  and  dili- 
gence on  the  part  of  the  deceased,  and  in  that  respect  is  not 
only  technically  but  substantially  erroneous.  In  the  case  of 
Priestly  v.  Fowler,  reported  in  M.  &.  W.  volume  3,  page  one, 
the  court  said:  But  in  truth,  the  mere  relation  of  master  and 
servant  never  can  imply  an  obligation  on  the  part  of  the  mas- 
ter to  take  more  care  of  the  servant  than  he  may  reasonably 
be  expected  to  do  for  himself.  He  is,  no  doubt,  bound  to  pro- 
vide for  the  safety  of  his  servants,  in  the  course  of  his  employ- 
ment, to  the  best  of  his  judgment,  information  and  belief. 
And  in  Pennsylvania  Co.  v.  Lynch,  90  111.  333,  the  Supreme 
Court  held  that  the  ruling  of  the  court  below,  in  giving  and  re- 
fusing instructions,  in  effect,  ignores  an  indispensable  element 
in  appellee's  right  to  recover — tlie  observance  of  due  care  and 
caution  upon  his  part,  to  have  avoided  the  injury  of  which 
he  complains.  This  is  alleged  in  the  declaration,  and  its 
absence,  if  disclosed  by  the  evidence,  is  fatal  to  his  right  tore- 
cover  damages. 

While  there  is  an  implied  contract  between  the  employer 
and  employe,  that  the  former  shall  procure  and  keep  suitable 
tools,  implements,  etc.,  with  which  to  perform  the  labors  re- 
quired of  the  latter;  and  also,  that  the  latter  shall  be  advised 
by  the  former  of  all  the  dangers  incident  to  the  service,  of 
which  the  latter  is  cognizant,  yet  the  failure  of  the  employer 
in  this  regard,  furnishes  no  excuse  for  the  conduct  of  an  em- 
ploye who  voluntarily  incurs  a  known  danger.  He  nust 
himself  use  due  care  and  caution,  to  avoid  the  injury. 
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It  18  insisted  by  the  learned  counsel  for  appellee,  that  the 
defect  in  the  instruction  is  cnred  by  the  words,  "  as  alleged  in 
tlie  declaration."  It  is  true  that  in  the  declaration  it  is  alleged 
tliat  the  deceased  was  "  usino^  due  care  and  diligence.''  The 
declaration  without  these  words  would  have  been  obnoxious  to 
a  demurrer.  But  it  is  not  alone  necessary  that  the  averment 
should  be  in  the  declaration ;  the  instruction  must  also  show 
that  the  deceased  was,  at  the  time  of  the  accident,  in  the  exer- 
cise of  due  care  and  caution.  It  was  a  material  point  to  be 
found  by  the  jury  from  the  evidence,  without  which  there 
could  be  no  recovery  by  appellee.  We  think  the  jury  may 
have  been  misled  by  this  instruction,  and  therefore  the  judg- 
ment of  the  circuit  court  is  reversed,  and  the  cause  is  re- 
manded. 

Eeversed  and  remanded. 


Wabash,  St.  Louis  and  Pacific  Railway  Company 

V. 

William  P.  Shryock  et  al. 

1.  Sale — Articles  to  be  weighed. — A  sale  of  specific  articles  by 
weitrlit,  the  price  being  agreed  upon,  may  be  a  complete  sale,  although  the 
articles  have  not  been  weighed. 

2.  Sale  for  cash — Present  patme'^t. — A  ca^h  sale  will  or  will  not  be 
a  conditional  sale,  according  to  the  circumstances  of  the  particular  transac- 
tion. When  nothing  is  said  us  to  when  payment  is  to  be  made,  the  law  im- 
plies it  shall  be  made  on  delivery;  bat  the  vendor  may  waive  his  right  to  im- 
mediate payment,  and  the  mere  delivery,  without  demand  for  payment,  will 
be  some  evidence  of  such  a  waiver. 

8.  Payment  as  condition  precedent — Question  of  pact. — ^Payment 
of  the  purchase  money  may  by  the  contract  of  the  parties  be  a  condition  pre- 
cedent to  the  transfer  of  title,  even  where  there  is  delivery  of  possession  to 
the  vendee.  Where  the  sale  is  accompanied  by  delivery,  it  is  a  question  of 
fact  for  the  jniy,  to  be  determined  from  the  evidence,  whether  the  sale  was 
conditional  or  unconditional;  and  it  is  error  to  take  this  question  from  the 
juiy  by  an  instruction. 

4.  Purchase  with  fraudulent  intent.— The  purchase  of  property 
with  an  intent  not  to  pay  for  it,  is  fraudulent  as  between  vendor  and  vendee, 
and  no  title  passes;  and  the  fraudulent  intent  may  be  found  from  the  acts  of 
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the  purchaser  subsequent  to  the  sale,  but  it  is  error  to  instruct  the  jury  that 
they  may  infer  such  fraudulent  intent  from  the  fact  that  the  purchaser  made 
an  a.ssignment  within  twenty -four  hours  after  the  purchase.  The  true  inquiry 
should  be,  was  there  a  fraudulent  intent  at  the  time  of  buying  the  goods 
not  to  pay  for  them,  and  this  is  a  question  of  fact  for  the  jury. 

Error  to  the  City  Court  of  East  St.  Louis;  the  Hon.  Chas. 
T.  Ware,  Judge,  presiding.     Opinion  filed  October  6,  1881. 

Mr.  Fred.  Gottschalk  and  Mr.  G.  B.  Burnett,  for  plaintiff 
in  error;  argued  that  the  sale  was  complete,  and  the  juryniust 
have  so  found  but  for  the  instruction,  and  cited  Seckel  v. 
Scott,  66  111.  106;  Chittenden  v.  Evans,  48  III.  52;  Ogden  v. 
Kirby,  79  111.  555;  Hatch  v.  Marsh,  71  111.  370;  Webster  v. 
Granger,  78  111.  230;  Graff  v.  Fitch,  58  III.  373;  Van  Duzer 
v..  Allen,  90  111.  602;  Shelton  v.  Franklin,  6S  111.  333;  Straus 
V.  Minzesheimer,  78  111.  499;  Gravett  v.  Mugge,  89  111.  218; 
Bell  V.  Farrar,  41  111.  400. 

"Where  the  verdict  is  clearly  against  the  evidence,  anew  trial 
will  be  granted:  Wade  v.  Atkins,  58  111.  64;  Janney  v.  Birch, 
68  111.  87. 

Messrs.  Flannfgan  &  Oanby,  for  defendant  in  error;  that  in 
a  sale,  where  nothing  is  said  as  to  when  payment  is  to  be  made, 
the  law  implies  payment  on  delivery,  cited  Benjamin  on  Sales 
§  32;  Dwyer  v.  Duquid,  70  III.  307;  Smith  v.  Gillett,  50  111. 
290;  Metz  v.  Albrecht,  52  111.  491. 

It  is  enough  to  enable  the  vendor  to  retain  title,  if  it  appears 
that  it  was  the  un  Jeratanding  of  the  parties  at  the  time  of 
delivery,  that  payment  was  not  waived:  Whitwell  v.  Vincent, 
4  Pick.  451;  Drtier  M'f 'g  Co.  v.  Watertown,  3  Met.  18;  Cor- 
leis  V.  Gard,  2  Hall,  345;  De  Wolf  v.  Babbett,  4  Mason,  294; 
Reeves  v.  Harris,  1  Bailey,  563;  Marston  v.  Baldwin,  17  Mass. 
606;  Hill  v.  Freeman,  3  Ciish.  237;  Hamnett  v.  Linneman,  48 
N.  Y.  399. 

Where  property  is  sold  at  a  fixed  price,  under  an  agreement 
express  or  implied,  that  title  is  to  remain  in  the  vendor  until 
payment,  this  is  a  condition  precedent,  and  until  performance 
•the  property  is  not  vested  in  the  purchaser:  Blanchard  v.  Child, 
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7  Gray,  155;  Fifield  v.  Eimer,  25  Mich.  4vS;  Porter  v.  Pettin- 
gill,  12  X.  H.  298;  Gambling  v.  Read,  1  Meiirs,  281;  Heath 
V.  Randall,  4  Gush.  195;  Davis  v.  Bradley,  24  Vt.  55;  George 
V.  Stiibbs,  26  Me.  243;  Paris  v.  Roberts,  12  Ired.  268;  Has- 
brnck  v,  Lonniberrv,  26  N.  Y.  598;  Ilirschorn  v.  Cannev.  98 
Mass.  149;  Little  v.  Riire,  44  Mo.  412;  Sage  v.  Sleviiz,  23 
Ohio  St.  1;  Ilotchkiss  v.  Hunt,  49  Me.  219;  Beeson  V.  Dough- 
erty, 11  Humph.  50. 

And  the  vendor,  if  guilty  of  no  laches,  may  reclaim  them 
from  a  subsequent  purchaser  or  mortgagee:  Coggill  v.  II.  & 
X.  H.  R.  R.  Co.  3  Gray,  545;  Bener  v.  Puffer,  114  Mass.  376; 
Zuchtman  v.  Roberts,  100  Mass.  53;  Hollo  well  v.  Milne,  16 
Kan.  65;  Enlen  v.  Klein,  79  Pa.  St.  488;  Kent  v.  Buck,  45 
Vt.  18;  Hotchkiss  v.  Hunt,  49  Me.  219;  Sargent  v.  Metcalf, 
6  Gray,  306;  Gibbs  v.  Jones,  46  111.  319;  Hunter  v.  Warner, 

1  Wis.  141;  Lacker  v.  Rhodes,  45  N.  Y.  499;  Baker  v.  Hall, 
15  la.  277;  Duncan  v.  Stone,  45  Vt..221;  Little  v.  .Page,  44 
Mo.  12;  Price  V.  Jones,  3  Head  84;  Hart  v.  Carpenter,  24 
Conn.  427;  Dunbarry  v.  Rawles,  28  Ind.  225. 

A  conditional  sale  does  not  lose  its  conditional  character  by 
a  mere  delivery  of  the  property:  Sage  v.  Sleutz,  23  Ohio  St. 
1;  Wabash  Co.  v.  First  Nat.  IJank,  23  Ohio  St.  311;  Paul  v. 
Reed,  52  N.  H.  136. 

Purchase  of  goods  with  a  preconceived  design  not  to  pay  for 
them,  is  a  frau<l,  and  will  avoid  the  sale:  Root  v.  French,  13 
Wend.  570;  Ash  v.  Putnam,  1  Hill,  302;  Earl  of  Bristol  v. 
Wilsmore,  1  B.  &  C.  514. 

Where  goods  are  purchased  and  possession  obtained  aipon 
condition  of  cash  payment,  and  the  purchaser  makes  a  general 
assignment  of  his  property,  the  vendor  may  repossess  himself 
of  the  goods:  Benjamin  on  Sales,  319;  Load  v.  Green,  15  M. 
&W.  216;  Stephens  v.  Newuham,  13  C.  B.  285;  Lacker  v. 
Rhodes,  45  Barb.  499;  Story  on  Sales,  §  200;  Conger  v.  Ennis, 

2  Mason,  239;  Cross  v.  Peters,  1  Green  If.  376. 

Baker,  J.  Replevin  of  a  car  load  of  wheat  by  Shyrock 
Brothers,  from  the  Wabash,  St.  Louis  and  Pacific  Railway. 
On  June  29th,  1880,  Shryock  Bros,  sold  to  G,.  A.  Stein  &  Co. 
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about  400  bushels  of  wheat,  theft  in  a  car  on  the  track  of  the 
1.  and  St.  L.  R  R.  Co.,  in  East  St.  Louis,  and  delivered  to 
them  an  order  therefor  on  the  latter  company.  The  sale  was 
made  on  the  floor  of  the  Merchant's  Exchange,  in  St.  Louis, 
atr  a  cei^tain  price  per  bushel  and  nothing  further  was 
said  concerning  the  terms  of  sale.  G.  A.  Stein  &  Co.  obtained 
the  wheat  upon  the  order,  gave  their  check  for  the  freight,  and 
had  it  weighed  and  transferred  to  the  Wabash  Railway,  and 
loaded  in  a  car  for  transportation.  There  being  a  delay  in 
delivering  the  weight  bills,  Shryoek  Bros,  sued  Stein  &  Co. 
for  the  price  of  the  wheat,  and  attached  it  in  the  car;  and 
afterwards,  when  they  heard  of  the  assignment  hereafter  men 
tioned,  released  the  levy  and  replevied  the  wheat  from  plaintiff 
in  error,  in  whose  possession  it  was  for  shipment  over  its  road. 
About  half-past  twelve  o*c'ock,  on  June  30th,  the  next  day 
after  the  sale,  6.  A.  Stein  &  Co.  made  a  general  assignment  to 
Edward  L.  Gottschalk,  for  the  benefit  of  creditors.  The  ver- 
dict of  the  jury  and  judgment  of  the  court  below  were  for 
Sbrvock  Bros.,  defendants  in  error. 

Objections  are  made  to  the  two  instructions  given  by  the 
court  to  the  jnry  for  defendants  in  error.  Tiie  first  instruc- 
tion was,  in  substance,  that  where  goods  and  chattels  are  sold 
and  no  time  of  payment  is  fixed  by  the  contract,  then  payment 
of  the  price  is  a  condition  precedent  im|^lied  by  law,  and  the 
title  to  the  property  would  not  vest  in  the  purchaser  until 
payment  is  made;  and  that  if  in  this  case,  nothing  was  said 
about  the  payment  of  the  price,  then  the  presumption  would 
be  that  the  grain  was  to  be  paid  for  upon  delivery;  and  if  not 
paid  for  on  delivery,  Shryoek  Bros,  would  have  the  right  to 
retake  the  wheat. 

A  sale  of  specific  articles  by  weight,  and  the  price  agreed 
upon  between  the  parties,  may  be  a  complete  sale,  although 
the  articles  have  not  been  weighed.  So,  also,  a  cash  sale  will 
or  will  not  be  a  conditional  sale,  according  to  the  circumstances 
of  the  particular  transaction.  Such  sale  is  not,  necessarily,  in 
law  either  a  conditional  or  unconditional  sale.  Where  nothins: 
is  said  as  to  when  payment  shall  be  made,  the  law  implies  it 
fihall  be  made  on  delivery;  but  the  vendor  may  waive*  his  right 
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to  immediate  payment,  and  the  mere  delivery  without  demand 
for  payment  would  he  some  evidence  of  such  waiver;  and,  on 
the  other  hand,  payment  of  the  purchase  money  may,  by  the 
contract  of  the  parties,  be  made  a  condition  precedent  to  the 
transfer  of  title,  even  where  there  is  a  delivery  of  possession 
to  the  vendee.  Here  the  grain  was  not  only  symbolically,  but 
actually  delivered  to  the  vendees.  Where  the  sale  is  accom- 
panied  by  a  delivery,  it  is  a  question  of  fact  for  the  jury,  to 
be  determined  from  the  evidence,  whether  the  sale  was  condi- 
tional or  unconditional.     Scudder  v.  Bradbury,  106  Mass.  422. 

Without  discussing  in  detail  the  circumstances  of  the  trans- 
action under  consideration,  it  is  sufficient  to  sav  there  were 
facts  in  evidence  tending  to  show  the  sale  and  delivery  were 
nnconditional,  as  well  as  facts  teudiu":  to  a  contrarv  conclusion. 
All  the  circumstances  bearing  upon  this  point,  should  have 
been  submitted  to  the  decision  of  the  jury.  It  was  error  to 
take  all  these  matters  from  them,  and  instruct  them,  as  mat- 
ter of  law,  that  in  all  cases  where  no  time  of  payment  is  fixed 
by  the  contract,  and  even  where  there  has  been  a  delivery  of 
the  property,  the  sale  is  conditional,  and  the  title  does  not 
vest  in  the  purchaser  until  payment  is  made  of  the  price.  It 
is  a  question  of  intent,  not  of  the  private  and  secret  under- 
standing of  either  party,  but  of  the  mutual  intention  of  both 
parties,  to  be  determined  by  the  jury  from  the  testimony. 
The  instruction  also  virtually  took  from  the  jury  all  consid- 
eration of  the  circumstances  of  the  suit  for  the  purchase 
money,  and  the  levy  of  the  attachment  writ  on  the  wheat,  as 
the  property  of  G.  A.  Stein  &  Co.;  these  circumstances,  at 
least,  tended  to  show  an  affirmance  of  the  sale,  and  recognition 
of  a  transfer  of  title;  and  they,  as  also  the  facts  tending  to 
rebut  the  presumptions  sought  to  be  deducted  therefrom, 
should  have  been  left  to  the  jury. 

The  second  instruction  given  for  defendants  in  error,  in- 
formed the  jury  that  if  they  believed  from  the  evidence  that 
G.  A.  Stein  &  Co.,  within  twenty -four  hours  after  they  pur- 
chased the  grain  in  question,  made  an  assignment  of  all  their 
effects  for  the  benefit  of  their  creditors,  that  was  acircumstaiice 
from  which  they  might  infer  a  fraudulent  intent  at  the  time 
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of  the  sale,  and  tliat  their  verdict  in  such  case  should  be  for 
the  plaintiffs. 

The  purchase  of  property  made  with  tlie  intention  not  to 
pay  for  it,  is  fraudulent,  and  as  between  buyer  and  seller,  no 
title  passes;  and  the  fraudulent  intent  may  be  found  from  the 
acts  of  the  purchaser  subsequent  to  the  sale.  Bowen  v.  Schu- 
ler,  41  111.  192.  But  this  instruction,  from  the  single  fact  of 
the  assignment,  permitted  the  jur}'  to  find  a  fraudulent  intent 
at  the  time  of  the  sale,  wholly  regardless  of  all  the  other  cir- 
cumstances in  evidence.  On  the  trial  both  Stein  and  his  part- 
ner, "Weil,  testified;  and  they  each  made  statements  at  least 
tending  to  show  honesty  and  good  faith,  and  an  intention  to 
pay  on  the  part  of  their  firm.  These  explanations  might  or 
might  not  have  been  satisfactory  to  the  jury,  but  they  should 
liave  been  submitted  to  them  and  considered  by  them,  along 
with  the  other  evidence. 

The  true  point  of  inquiry,  on  this  branch  of  the  case,  is 
whether  there  was  a  fraudulent  intent  at  the  time  of  buying 
the  wheat,  not  to  pay  for  it;  and  that  is  a  question  of  fact 
for  the  jury. 

It  is  not  beyond  the  range  of  possibilities  a  merchant  might 
buy  a  bill  of  goods  in  the  utmost  good  faith,  supposing  him- 
self entirely  solvent,  and  having  no  doubts  as  to  his  ability  to 
pay  for  it,  and  yet  the  very  next  day  be  forced  to  make  an 
assignment.  The  jury  should  not  have  been  instructed  in 
siibstancc,  that  thev  miirht  disre<yard  all  the  other  testimonv  in 
the  case,  and  from  the  naked  fact  of  the  assisrnment  find  the 
purcliase  was  fraudulent,  and  the  sale  void.  The  mere  fact  of 
the  subsequent  assignment  was  not  necessarily  decisive  of  the 
character  of  the  prior  transaction.  The  case  of  Johnson  v. 
Monell,  2  Abbott  (N.  T.  Court  of  Appeals  Decisions)  470,  so 
greatly  relied  on  by  defendants  in  error,  is,  as  we  understand 
it,  an  authority  in  no  way  mih'tating  against  the  views  herein 
expressed.  The  facta  there  were  somewhat  like  those  in  this 
record,  and  the  court  below  had  refused  the  defendant's  motion 
for  a  nonsuit,  and  ruled  the  existence  or  non-existence  of  the 
intent  not  to  pay  at  the  time  of  the  purchase  was  a  question 
of  fact  for  the  jury,  and  that  there  was  evidence  tending  to 
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show  the  existence  of  such  intent.  The  judgment  was  af- 
firmed by  the  court  of  appeals;  and  Morgan,  J.,  said,  "  I  think 
it  was  a  question  for  the  jury  to  decide  under  the  circumstan- 
ces of  this  case  ;"  and  Peckham,  J.,  said,  "To  avoid  the  sale 
as  fraudulent,  the  jury  must  be  satisfied  by  the  proof,  that  the 
purchaser  intended,  by  the  purehisa,  to  defr.iud  the  vendor; 
that  he  never  intended  to  pay  for  the  goods."  In  the  cise 
now  before  us,  the  instructions  did  not  fairly  and  clearly  pre- 
sent the  questions  at  issue  to  the  jury,  and  for  the  errors 
therein,  the  judgment  is  reversed  and  the  cause  remanded  for 

a  new  trial. 

Keversed  and  remanded. 


Robert  Glover 

V. 

James  Gray. 


1.  Master  and  servant — Negligence. — In  an  action  a8:ain8t  an  em- 
ployer for  iiyuries  to  an  employe,  a  boy  of  twelve  years,  by  reason  of  havingf 
an  arm  cang^bt  in  machinery  where  the  boy  was  at  work,  it  is  error  to  instruct 
the  jury  that  the  employe's  knowledg'e  of  the  danger  is  not  be  taken  into  ac- 
count, in  considering  his  right  to  recover,  and  that  he  cannot  be  said  to  con- 
tribute to  the  iiyury  by  knowingly  incurring  the  risk.  The  law  imposes  upon 
such  employe  that  degree  of  care  and  caution  which  might  reasonably  be  ex- 
pected from  a  person  of  his  years  and  underatanding,  in  the  same  position, 
and  surrounded  by  like  circumstances. 

2.  Knowt^edgb  of  danger. — Knowledge  of  danger  not  only  implies  a 
knowledge  of  the  condition  of  the  ma^hin^ry,  arising  from  its  being  open  to 
inspection,  but  an  undei*standing  of  the  danger,  resulting  from  that  condition, 
and  the  question  of  the  employe's  knowledge  of  the  danger  should  not  have 
been  excluded  from  the  jury. 

3.  Care — When  a  question  for  the  court. — It  is  for  the  court  to  de- 
clare what  degree  of  care  is  required  of  the  plaintiff,  and  what  degree  of  neg- 
ligence will  render  the  defendant  liabl?;  but  whether  that  degree  of  care  has 
been  exercised,  or  that  degree  of  negligence  been  proven,  are  questions  for 
the  jury. 

4.  Comparative  negligence. — If  negligence  be  imputed  to  both,  then 
the  plaintitF  cannot  recover,  unless,  on  comparing  the  negligence  of  the  plain- 
tiff with  that  of  the  defendant,  th^  former  is  found  to  have  been  slight  and 
the  latter  gross,  when  regarded  in  the  light  of  such  comparison. 
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Appeal  from  the  Circuit  Court  of  White  county;  the  Hon. 
Chauncey  S.  Congeb,  Judge,  presiding.  Opinion  filed  Octo- 
ber 6, 1881. 

Messrs.  Bell  &  Green  and  Mr.  John  M.  Crebs,  for  appel- 
lant; that  the  injury  was  caused  by  plaintiff's  negligence,  and 
there  can  be  no  recovery,  cited  Sinclair  v.  Berndt,  87  III.  174. 

It  is  conceded  that  a  child  is  required  to  exercise  only  that 
degree  of  care  which  a  person  of  his  age  would  naturally  and 
ordinarily  use  in  the  same  situation  and  under  the  same  cir- 
cumstances :  C.  &  A.  R.  R.  Co.  v.  Murray,  71  111.  601;  Kerr.  v. 
Forgue,  54  111.  482;  St.  Louis  K  R  Co.  v.  Valirius,  56  Ind. 
611;  McMillan  v.  Burlington  R  R  Co.  46  la.  231;  Cleveland 
R.  R  Co.  V.  Manson,  31  Ohio  St.  451. 

But  to  make  the  defendant  liable  they  must  prove  some  act 
of  neglii^ence  on  his  part:  Sullivan  v.  India  M'f 'g  Co.  113 
Mass.  395;  Sinclair  v.  Berndt,  87  III.  174. 

Messrs.  McDowell  &  MoOlintook,  and  Mr.  J.  R.  Wil- 
liams, tor  appellee;  that  defendant  was  guilty  of  negligence 
in  not  having  his  machinery  properly  protected,  cited  Whar- 
ton on  Negligence,  §  211;  C.  &.  A.  R  R  Co.  v.  Sullivan,  63 
III.  293;  T.  W.  &  W.  R'y  Co.  v.  Fredericks,  71  111.  294. 

It  is  the  duty  of  an  employer,  where  young  persons  are  em- 
ployed about  dangerous  machinery,  to  take  reasonable  care  to 
avert  danger:  Wharton  on  Negligence,  §  859;  Coombs  v.  New 
Bedford  Cordage  Co.  102  Mass.  573. 

The  credibility  of  witnesses  is  a  question  for  the  jury,  and 
they  have  a  right  to  take  into  consideration  the  interest  which 
witnesses  may  have,  growing  out  of  their  relation  to  their  em- 
ployer: Ammerman  v.  Teeter,  49  111.  400;  Stampofski  v.  Stef- 
fens,  79  III.  303;  French  r.  Milliard,  2  Ohio,  44;  The  People 
y.  Bodine,  1  £dm.  Select  Cas.  36. 

Baker,  J.  Appellant  was  the  owner  and  operator  of  a  stave 
factory  at  Grayville.  One  portion  of  the  machinery  in  use  at 
the  factory  was  the  planer,  or  machine  used  to  plane  the  head- 
ing for  barrels.  It  consisted  of  a  cylinder,  having  attached  to 
it  a  number  of  blades  or  knives,  and  made  some  8600  revolu- 
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tions  per  minute.  It  was  operated  or  worked  by  two  persons, 
one  at  the  front  to  feed  or  place  in  the  rough  staves,  and  one 
at  the  back  to  remove  from  the  planer  the  smooth  staves  atler 
thej  had  passed  through  the  machine.  The  cylinder  and 
knives  were  partly  covered  with  a  cap  or  bonnet.  The  staves 
passing  tlirougU  the  machine  came  out  on  a  table  about  three 
feet  and  nine  inches  long  (across  the  machine),  and  about 
twelve  inches  wide,  and  had  to  be  picked  up  by  the  person  en- 
gaged and  carried  two  or  three  steps  away.  While  engaged  in 
this  latter  work,  appellee's  right  arm  was  caught  and  drawn 
into  the  planer  and  held  there  until  it  stopped  the  machine, 
and  was  so  mangled  that  it  had  to  be  amputated  near  the 
shoulder. 

At  the  time  of  the  injury  appellee  was  twelve  and  a  half 
years  of  age,  and  had  only  been  working  there  two  days,  Tlie 
first  day  and  a  half  of  his  employment  the  boy  was  engaged 
in  stacking  heading  on  a  wheelbarrow.  In  tlie  afternoon  of 
the  second  day  he  went  to  work  behind  the  planer.  The  testi- 
mony was  conflicting  as  to  whether  he  was  put  to  work  there 
by  the  persons  in  charge  of  the  stave  factory  at  the  time,  or  of 
his  own  accord  traded  places  and  work  with  anotlier  bo\'  who 
had  been  employed  there.  It  appears,  however,  that  William 
Glover,  who  had  charge  of  the  factory,  saw  him  behind  there 
at  work  and  did  not  order  him  oif,or  caution  him  in  anyway. 
Thei-e  was  testimony  tending  to  show  that  George  Glover,  who, 
it  seems,  also  had  some  authority  about  the  premises,  told  the 
boy  to  keep  away  from  behind  the  planer,  and  work  where 
he  belonged.  There  was  testimony  to  show  appellee  was  cau- 
tioned by  the  man  who  was  feeding  the  planer,  but  it  is  con- 
flicting as  to  whether  it  was  against  danger  in  working  too 
close  to  the  machine,  or  merely  in  regard  to  flying  splinters. 
Appellee  testified  he  had  to  put  his  hand  a  half  foot  from  the 
knives  to  pick  up  the  heading,  and  his  left  arm  was  full  of 
heading  when  his  right  arm  was  caught  in  the  machine;  he 
did  not  know  how  his  arm  was  caught;  was'  taking  heading 
away  from  the  machine,  and  did  not  know  anything  about  the 
machine,  and  that  it  was  only  a  second  until  his  arm  was 
caught  and  entirely  crushed.     There  was  also  testimony  tend- 
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ing  to  show  a  person's  hand  could  not  be  canght  by  the  planer 
without  it  was  stuck  in  horizontally  to  where  the  knives  were. 

The  first  instruction  given  by  the  court  for  appellee  was 
this:  "That  where  one  person  employs  another  to  work  for 
him,  and  the  person  so  employed  is  a  child  so  young  as  to  not 
appreciate  the  danger  he  is  in,  if  he  is  placed  in  a  dangerous 
position  by  his  employer,  his  knowldlge  of  the  danger  is  not 
to  be  taken  into  account  in  considerinof  his  riifht  to  recover 
for  an  injury  caused  thereby,  and  he  can  not  be  said  to  con- 
tribute to  the  injury  by  knowingly  incurring  the  risk,  provided 
the  evidence  shows  he  us  id  such  a  decree  of  care  as  is  usual 
among  children  of  his  age."  This  instruction,  possibly,  might 
have  been  well  enough,  in  a  case  where  the  plaintitf  was  an 
infant  of  such  tender  years  as  that  he  was  plainly  incapable  of 
reason,  and  therefore  incapable  of  being  a  juridical  C4iuse  of  the 
injury,  either  through  his  acts  or  omissions — in  other  words 
was  non  8ui  juris/  but  it  is  clearly  not  applicable  to  y  case 
where  the  plaintiff  is  a  child  of  ordinary  intelligence,  and  be- 
tween twelve  and  thirteen  years  of  asre.  It  was  held,  in  C.  & 
A.  R.  R.  Co.  V.  Grei:ory,  58  HI.  226,  that  negligence  could  not 
be  imputed  to  a  child  under  five  years  of  age,  especially  to  one 
of  less  than  ordinary  mental  capacity.  It  was  improper,  in  this 
case,  for  the  court  to  assume  that  a  boy  of  the  age  of  appellee, 
was  wholly  incapable  of  appreciating  danger,  or  of  exercising 
any  degree  of  care  whatever,  and  instruct  the  jury  that  the  boy's 
"knowledore  of  the  danirer  is  not  to  be  taken  into  account  in 
considering  his  right  to  recover." 

The  plaintift*  had  accepted  the  employment,  and  it  was,  as 
the  evidence  shows,  a  service  j*n  which  boys  of  his  age,  and 
even  younger,  are  most  usually  engaged;  and  the  duty  was 
imposed  on  him  to  use  that  degree  of  care  and  caution  which 
might  reasonably  be  expected  from  a  person  of  his  years  and 
understanding,  in  the  same  position  and  surrounded  by  like 
circumstances.  For  the  exercise  of  such  measure  of  capacity 
and  discretion  as  he  possessed,  he  was  responsible.  In  this 
inquiry,  ''his  knowledge  of  the  danger"  would  be  a  most  per- 
tinent and  important  element  to  be  considered,  and  it  should 
not  have   been  excluded  from  the   deliberations  of  the  jury. 
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Knowledge  of  the  danger  not  only  implies  a  knowledge  of  the 
condition  of  the  machinery  arising  from  its  being  open  to  in- 
spection, but  an  understanding  of  the  danger  resulting  from 
that  condition.  It  is  true  the  instruction  concluded  with  the 
statement  "  provided  he  used  such  a  degree  of  care  as  is  usual 
among  children  of  his  age."  But  we  are  unable  to  see  that 
this  latter  clause  cured  the  vice;  at  best,  it  but  made  the  in- 
struction insensible  and  its  two  parts  contradictory,  and  there- 
fore calculated  to  mislead.  If  the  plaintiff's  knowledge  of  the 
danger  and  capacity  to  appreciate  if  are  taken  away,  it  is  diffi- 
cult to  see  upon  what  just  theory  any  degree  whatever  of  care 
to  avoid  that  danger  can  be  required  of  him. 

The  seventh  instruction  was  as  follows:  "  7.  That  if  the  jury 
believe,  from  the  evidence,  that  the  plaintiff  was  near  machin- 
ery from  which  he  might  receive  injury,  and  was  careless  or 
negligent  in  his  conduct  or  work,  that  it  is  a  circumstance  for 
the  jury  to  consider  in  arriving  at  the  conclusion  as  to  whether 
he  was  of  an  age  capable  of  appreciating  the  danger  of  the 
position  he  occupied  or  not,  or  whether  he  was  using  such  a 
degree  of  care  as  was  usual  among  children  of  his  age."  The 
carelessness  and  negligence  of  appellee  do  not  prove  that  he 
was  exercising  the  degree  of  care  that  is  usual  with  children 
of  his  age,  nor  do  they  prove,  or  tend  to  prove,  he  was  not  of 
an  age  capable  of  appreciating  the  danger  of  the  position  he 
occupied.  It  is  hardly  sound  to  say  that  proof  of  negligence 
is  either  proof  of  a  want  of  capacity  to  appreciate  danger,  or 
is  proof  that  some  degree  of  care  was  exercised;  and  yet  this 
seems  to  be  the  substance  of  the  instruction.  The  reasoninsj 
is  sophistical  and  fallacious,  and  it  was  error  to  give  it.  The 
second  instruction  assumes  to  determine  the  degree  of  negli- 
gence of  which  defendant  was  guilty,  if  negligent  at  all,  and 
defines  it  to  be  gross.  It  is  for  the  court  to  declare  what  de- 
gree of  care  is  required  of  the  plaintiff,  and  what  degree  of 
negligence  will  render  the  defendant  liable;  but  whether  that 
degree  of  care  has  been  used  and  that  degree  of  negligence 
proven,  are  questions  of  fact  for  the  jnry.  Stratton  v.  Central 
City  R'y  Co.  95  111.  25. 

The  fiftli  and  sixth  instructions  seem  to  ignore  the  matter  of 
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the  conduct  of  appellee  and  to  make  appellant  liable,  although 
the  injury  might  have  been  the  direct  result  of  appellee's  own 
negligence.  The  evidence  shows  the  machinery  of  appellant 
was  of  the  most  approved  kind  and  was  in  perfect  order;  that 
whatever  was  dangerous  in  its  character,  was  visible  and  ap- 
parent, and  that  there  was  ample  room  and  space  for  the  em- 
ploye to  perform  his  duties  safely.  If  appellant  was  guilty 
of  negligence,  it  must  have  been  because  he  or  his  foreman 
placed  appellee,  or  knowingly  permitted  him  to  remain,  in  a 
position,  the  work  of  which  he  was  manifestly  incapable  of 
performing  with  safety,  or  because  they  failed  to  give  him 
such  information  and  instructions  as  would  enable  him,  with 
such  care  and  attention  on  his  part  as  he  would  reasonably  be 
presumed  capable  of  exercising,  to  do  his  work  there  safely. 

Only  that  degree  of  care  and  caution  is  to  be  required  of 
appellee,  it  is  reasonable  to  expect  from  and  is  usually  found 
in  a  child  of  his  age  and  mental  capacity  placed  nnder  like 
circumstances.  If  we  assume  there  was  negligence  on  his 
part,  and  that  he  did  not  use  that  care  which  the  law  imposed 
on  one  of  his  age,  then  it  is  a  question  for  the  jury  whether 
he  was  guilty  of  any  considerable  degree  of  negligence,  or 
whether  the  accident  occurred  from  some  slight  negligence  or 
inadvertence  growing  out  of  inexperience  and  want  of  reason- 
able notice  of  the  perils  tx)  which  he  was  exposed.  If  negli- 
gence is  to  be  imputed  to  both  appellee  and  appellant,  then 
there  can  be  no  recovery,  unless,  on  comparing  the  negligence 
of  appellee  with  that  of  appellant,  the  former  is  found  to  have! 
been  slight,  and  the  latter  gross,  regarded  in  the  light  of  such* 
comparison.  These  are  questions  fur  die  jury,  and  should  be 
submitted  to  them  under  proper  instructions.  For  the  errors 
in  the  instructions  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Beversed  and  remanded. 
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John  A.  Asher 

V. 

Jame8  Mitchell,  •         iX^I 

1 .  MoBTO AGE — ^Homestead— Abandonment. — ^Where  the  owner  of  real 
estate  gave  two  mortgages,  the  first  without  release  of  homestead  right,  the 
second  releasing  such  right,  and  afterwards  abandoned  his  homestead,  the 
first  mortgage  takes  precedence,  upon  such  abandonment  of  the  homestead, 
over  the  subsequent  mortgage. 

2.  Purchaser  pendente  lite. — ^A  purchaser  pendente  lite  is  bound  by 
the  decree  in  the  proceedings  pending  at  the  time  of  purchase. 

3.  Improyements  upon  hortoaoed  premises. — Neither  the  mortga- 
gor nor  his  gfrantees,  as  against  the  holdpr  of  a  mortgage,  can  make  claim 
for  improvements  placed  upon  the  premises  after  the  execution  of  the  mort- 
gage. 

4.  Damages  on  dissolution  of  injunction — ^Evidence. — In  assess- 
ing damages  upon  the  dissolution  of  an  injunction,  it  is  error  to  admit  in  evi- 
dence the  certificate  of  another  judge  of  the  court,  of  the  evidence  heard  be- 
fore him  on  a  former  assessment  of  such  damages.  The  object  of  such  cer. 
tificate  is  to  preserve  evidence  for  review  in  an  appellate  court,  but  it  is  not 
evidence  lor  any  other  purpose. 

Error  to  the  Circuit  Court  of  Jersey  county;  the  Hon.  Jesse 
J.  Phillips,  Judge,  presiding.     Opinion  filed  October  6,  1881. 

Messrs.  Warren  &  Pooue,  for  plaintiff  in  error;  that  a  pur- 
cliaser  of  land,  having  no  notice  of  a  prior  judgment  upon  it, 
who  holds  possession  with  payment  of  taxes  for  seven  years 
holds  it  discharged  of  the  judgment  sale,  cited  Yoakum  v. 
Harrison,  85  III.  202. 

The  doctrine  of  lis  pe^idejis  loses  its  force  where  successive 
continuances  occur  and  the  rights  of  third  parties  intervene  : 
Eiirman  v.  Kendrick,  1  Met.  146;  Fox  v.  Reeder,  28  Ohio  St. 
181;  Preston  v.  Tublin,  1  Vern.  286;  Murray  v.  Ballon,  1 
Johns.  Cli.  566;  Watson  v.  Wilson,  2  Dana,  407;  Clarkson  v. 
Morgan,  6  B.  Mon.  446;  2  Sugden  on  Vendors,  535. 

As  to  the  riglit  to  recover  for  improvements  placed  upon 
the  premises:  Krans  v.  Means,  12  Kan.  338;  Graeme  v.  Cul- 
len,  23  Gratt.  266;  Cole  v.  Johnson,  53  Miss.  100;  Dothage  v. 
Stuart,  35  Mo.  255;  Whitney  v.  Richardson,  31  Vt.300;  Steb- 
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bins  V.  Guthrie,  4  Kan.  366;  Craton  v.  Wright,  16  la.  137; 
Saunders  V.  Wilson,  19  Tex.  194;  Dorn  v.  Dunham,  24  Tex. 
379;  McConnell  V.  Holobush,  11  111.61;  Bradley  v.  Snyder, 
14  111.  263;  Miller  V.  Thomas,  14  111.  428;  Eossv.  Irving,  14 
IH.  171;  Hart's  Heirs  v.  Bagley,  Hard.  597;  Jones  v.  Jone^, 
4  Gill.  88;  Montag  v.  Linn,  27  III.  328:  Blair  v.  Chamberlain, 
39  111.  521;  Morgan  v.  Clayton,  61  111.  35;  Smith  v.Kuoebel, 
82  111.  392;  North  v.  North,  84  111  442;  Thomas  v.  Thomas, 
16  B.  Mon.  420;  Whitney  v.  Kichardson,  31  Vt.306;  Cawder 
V.  Lewis,  1  Young  &  Coll,  433;  Green  v.  Biddle,  1  Wheat.  77. 
Upon  the  question  of  damages  on  dissolution  of  the  injunc- 
tion: Fisher  v.  Tribbey,  6  Brad  well  335;  Steele  v.  Thatcher, 
56  111.  257;  Hedges  v.  Myers,  5  Brad  well  347;  Alexander  v. 
Colcord,  85  111.  328. 

Mr.  Wm.  M.  Jackson  and  Messrs.  Snkdekrr  &  Hamilton, 
for  defendant  in  error;  as  to  notice  by  recording  of  deed,  cited 
Shannon  v.  Hall,  72  Illf  354;  Farrar  v.  Payne,  73  111.  82;  Hall 
V.  Shannon,  85  III.  473. 

A  pwrohi^ser  pende?ite  lite  is  bound  by  the  decree,  the  same 
as  parties  to  the  suit:  Jackson  v.  Warren,  32  111.  331;  Dickson 
V.  Todd,  43  ni.  604. 

Baker,  J.  At  the  March  term,  1881,  of  the  Jersey  Circuit 
Court,  a  second  amended  bill  was  filed  by  John  A.  Asher, 
complainant  in  that  court  and  plaintiff  in  error  here,  which 
said  bill  it  was  stipulated  upon  the  record  should  stand  as  a  sub- 
stitute for  the  original  and  amended  bill  theretofore  filed  herein. 
Afterwards  a  demurrer  was  sustained  to  said  second  amended 
bill,  and  it  was  dismissed  and  a  decree  entered  against  said 
Asher  for  costs.  At  the  same  time  the  court  assessed  the  dam- 
ages occasioned  by  an  injunction  (restraining  the  prosecution 
of  a  certain  ejectment  suit  for  the  recovery  of  the  lot  and 
premises  in  controversy  between  the  parties),  which  injunction 
had  been  allowed  upon  the  filing  of  the  original  bill,  and  after- 
wards dissolved,  and  suggestions  of  damages  filed.  The  court 
assessed  the  damages  of  James  Mitchell,  one  of  the  defendants, 
at  $500,  and  rendered  judgment  and  awarded  execution  there- 
for against  said  Asher. 
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The  bill  of  Aslier  shows  he  is  the  grantee  of  the  purchaser  of 
the  lot  at  a  mortgage  sale  under  a  second  mortgage,  and  that 
Mitchell  derives  his  title  under  a  decree  of  foreclosure,  sjxle- 
and  deed,  based  upon  the  prior  mortgage  in  the  same  prein-^ 
ises.     Asher  being  in  possession  under  his  title,  and  having 
no  actual -notice  of  the  senior  mortgage,  made  certain  valuable 
and  lasting  improvements  upon  the  lot;  and  the  object  of  his 
bill  is  to  recover  the  value  of  such  improvements  and  have  the- 
same  decreed  a  lien  in  his  favor  on  the  premises,  and  to  have  the- 
lot  sold,  in  default «of  payment  of  such  value,  to  pay  the  same.. 
The  demurrer  was  properly  sustained   and  the   bill  properly 
dismissed.     There  are  two  considerations,  either  of  which  nec- 
essarily leads  to  this  conclusion. 

One  Charles  H.  Boberts  was  the  mortgagor  in  both  mort- 
gages, and  Aeher  must  stand  in  his  shoes  as  respects  the  rights- 
of  those  claiming  under  the  first  mortgage.  When  Roberts 
had  given  the  first  mortgage^  and  it  had  been  duly  recorded,, 
he  had  nothing  left  for  the  subsequent  mortgage  to  cover  but 
the  equity  of  redemption.  The  bill  shows  that  Eoberts  aban- 
doned his  homestead  in  1864:,  and  that  the  equity  6f  redemp- 
tion has  been  cut  ofi^  by  the  foreclosure  suit  and  decree,  and 
the  sale  and  deed  thereunder.  The  first  mortgage,  without 
release  or  waiver  of  the  homestead  right  and  exemption,  took 
•precedence,  upon  the  abandonment  of  the  homestead,  over  the- 
subsequent  mortgage  with  such  waiver.  Asher  v.  Mitchell,. 
92  III.  481,  and  authorities  there  cited.  And  it  appears  from- 
the  facts  stated  in  the  bill,  that  Asher  purchased  the  lot  pen- 
derUe  lite^  and  he  is  therefore  bound  by  the  decree  in  the  fore- 
closure suit.  Jackson  v.  Warren,  32  111.  331;  Dickson  v.  Toddj 
43  lb.  504.  As  Hoberts  could  not  make  claim  as  against  the 
first  mortgages,  and  those  holding  under  them,  for  improve- 
ments put  by  him  upon  the  lot  after  the  execution  of  the 
mortgage,  so,  also,  his  subsequent  grantees  cannot  make  such 
claim.    The  second  consideration  is  this  : 

The  averment  in  the  last  amended  bill  is  that  complainant 
continued  to  hold  the  premises  "until  put  out  of  possession 
thereof  by  a  writ  of  possession  issued  in  an  ejectment  suit, 
commenced  by  said  James  Mitchell  against  your  orator  in  the 
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circuit  court  of  Jersey  county  aforesaid,  and  said  James 
Mitchell  has  ever  since  held  the  possession  thereof,  and  now 
has  the  possession  thereof  under  said  writ."  But,  among  the 
findings  of  the  court  below,  in  its  final  decree,  is  a  finding 
that  the  ejectment  suit,  wherein  the  said  Mitchell  is  plaintiff 
and  said  Asher  is  defendant,  "is  now  pending  in  this  court." 
Let  this  be  as  it  may.  Whether  the  ejectment  suit  is  still 
pending  and  undetermined,  or  has  beAi  finally  disposed  of,  we 
deem  wholly  immaterial  so  far  as  regards  the  maintenance  of 
this  bill.  If  the  suit  is  still  pending,  then  the  defendant 
therein  can,  if  it  shall  result  in  a  final  determination  against 
him,  move  the  law  court  for  the  appointment  of  commissioners 
to  assess  the  value  of  lasting  and  valuable  improvements,  in 
case  he  deems  himself  entitled  to  recover  therefor. 

If  the  suit  has  already  resulted  in  a  final  .judgment  against 
him  for  the  recovery  of  the  lot,  then  he  has  already  liad  an 
opportunity  to  apply  to  the  law  Qourt  for  compensation  for  his 
improvements,  or  possibly  may  still  have;  and  if  he  has  lost 
his  opportunity  to  so  apply  he  shows  no  reason  for  such  fail- 
ure, and  it  must  be  imputed  to  his  own  laches.  In  any  event, 
he  either  has  or  had  a  fit  time  and  place  in  the  law  court  for  the 
relief  he  here  seeks,  and  there  is  or  was  an  adequate  remedy  at 
law,  and  he  has  no  standing  in  the  chancery  court.  The  e-ase 
of  Montag  v.  Lynn,  25  111.  169,  is  conclusive  upon  this  point. . 

Upon  the  assessment  of  damages,  Mitchell,  defendant  in 
error,  offered  in  evidence  the  certificate  of  Judge  Burr,  of  the 
evidence  heard  before  him  on  the  second  day  of  April,  1S79, 
on  a  hearing  had  at  that  time  upon  the  assessment  of  dam- 
ages caused  by  the  same  injunction,  and  probably  based  on  the 
same  suggestions.  This  certificate  was  admitted  in  evidence 
over  the  objections  of  plaintiff  in  error.  We  think  this  cer- 
tificate of  another  judge  of  the  testimony,  submitted  to  him 
upon  a  former  hearing  of  the  same  matter  was  not  competent 
testimony,  unless  by  agreement  of  parties,  upon  this  subse- 
quent trial.  The  object  of  the  certificate  was  the  preservation 
of  the  testimony  heard  on  the  former  trial,  for  the  purposes 
of  a  review  of  that  trial  in  an  appellate  court,  and  for  the  pur- 
poses  of  such  review  it  was  conclusive  evidence,  but  it  was 
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not  evidence  for  any  other  purpose.  Such  certificate  has  not 
the  safeguards  that  surround  depositions.  Both  y.  Smith,  54 
111.  431;  M.  P.  E.  R  Co.  v.  Keep,  22  lb.  9;  1  Greenl.  166. 

It  is  assigned  for  error  upon  the  record  that  the  "  circuit 
court  erred  in  admitting  improper  evidence  in  behalf  of  de- 
fendants on  the  trial  of  the  assessment  of  damages;"  and  we 
are  of  opinion  this  assignment  is  well  made.  The  decree  of 
the  circuit  court  dismissing  complainant's  bill,  and  against 
him  for  costs  is  affirmed.  The  judgment  of  the  court  for  $500 
damages  upon  the  suggestions  is  reversed.  A  judgment  will 
be  entered  here  against  Mitchell,  defendant  in  error,  for  the 
costs  of  this  court,  as  to  the  matter  of  the  assessment  of  dam- 
ages on  the  suggestions,  the  cause  is  remanded. 

Affirmed  in  part;  reversed  and  remanded  in  part. 


Village  of  Bethalto 

V. 

Patrick  Conley. 


1.  Okdinaitces — ^Proof. — Where  ordinances  are  published  in  pamphlet 
form,  and  state  that  they  are  so  published  by  authority  of  the  board  of  trus- 
tees, they  are  admissible  in  evidence,  without  further  proof. 

2.  OsjEcnoHS  TO  TESTIMONY. — In  the  introduction  of  testimony  all  for- 
mal objections  that  can  be  cured  should  be  pointed  out;  it  is  too  late  to  raise 
them  in  an  appellate  court. 

I      Etkob  to  the  Circuit  Court  of  Madison  county;  the  Hon. 
AV.  .^.  Shydee,  Judge,  presiding.     Opinion  filed  October  6, 

1881. 

Mr.  B.  B.  BuBBOUGHS,  for  plaintiff  in  error;  that  the  ordi- 
nance was  sufficiently  proved,  cited  Kev.  Stat.  1874,  223; 
Byars  v.  City  of  Mt  Vernon,  77  111.  467;  Schott  v.  The  Peo- 
pie,  89  m.  198. 

The  court  had  no  authority  to  direct  a  nonsuit,  as  was  done 
in  this  case:  Smith  v.  Qillett,  60  111.  290. 

Messrs.  Metcalf  &  Bradshaw,  for  defendant  in  error. 
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Baker,  J.  The  village  of  Bethalto  is  incorporated  nnder 
the  general  act  of  April  10,  1872,  R.  8.  1874,  p.  211.  Appel- 
lee  was  arrested  for  a  violation  of  an  ordinance  of  the  Tillage 
against  carrying  concealed  weapons,  and  judgment  was  ren. 
dered  against  him  before  a  jnstioe  of  the  peace.  From  this 
judgment  he  appealed  to  the  circnitT£X>urt,  where  the  case  was 
submitted  to  a  jury.  Several  witnesses  were  introduced  by 
appellant,  whose  testimony  tended  to  show  that  appellee, 
within  the  limits  of  the  village,  drew  a  revolver  from  his  back 
pocket,  and  cocked  it  and  pointed  it  at  one  Meyer,  with  whom 
he  was  engaged  in  a  controversy.  The  town  clerk  was  then 
introduced  as  a  witness,  and  identified  a  certain  printed 
pamphlet  as  having  been  printed  by  authority  and  circulated 
as  the  ordinances  of  the  village.  The  pamphlet  purported 
upon  its  face  to  be  the  "  Ordinances  of  the  Village  of  Be- 
thalto, Madison  County,  Illinois,  Published  by  authority  of 
the  Board  of  Trustees;''  and  the  ordinance,  section  32,  of 
which  the  affidavit  and  warrant  of  arrest  show  appellee  was 
prosecuted  for  violating,  is  stated  in  the  printed  memorandum 
at  its  foot  to  have  been  "  published  March  ISth,  1877." 

A  general  objection  to  the  introduction  of  the  pamphlet  in 
evidence  was  sustained  by  the  court,  and  an  exception  taken. 
Appellee  then  moved  the  court  for  a  nonsuit,  which  motion 
was  allowed,  and  a  nonsuit  granted,  and  the  jury  discharged^ 
and  a  judgment  rendered  against^  appellant  for  costs.  The  ap- 
pellant at  the  time  excepted. 

Section  65  of  the  general  incorporation  act  reads  as  follows: 
^  All  ordinances,  and  the  date  of  publication  thereof,  may  be 
proven  by  the  certificate  of  the  clerk,  under  seal  of  the  corpo- 
ration. And  when  printed  in  book  or  pamphlet  form,  and 
purporting  to  be  published  by  authority  of  the  board  of  trus- 
tees or  the  city  council,  the  same  need  not  be  otherwise  pub- 
lished; and  such  book  or  pamphlet  shall  be  received  as  evi- 
dence of  the  passage  and  legal  publication  of  such  ordinances 
as  of  the  dates  mentioned  in  such  book  or  pamphlet,  in  all 
courts  and  places,  without  further  proof  It  would  seem 
there  is  no  room  for  construction  as  to  the  meaning  of  this 
section  of  the  statute.    The  pamphlet  proved  itself.    Byars  v. 
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City  of  Mt.  Vernon,  77  111.  468;  Schott  v.  Tho  People,  89  lb. 
198.  So  far  as  concerns  the  objection  now  made  that  the 
.whole  pamphlet  was  offered  in  evidence,  and  only  section  32 
of  ordinance  8  was  relevant  to  the  issue,  saffice  it  to  say  that 
specific  objection  on  that  ground  should  have  been  made  on 
the  trial,  and  then  the  section  relied  on  could  readily  have  been 
eliminated  from  the  superfluous  matter.  In  the  introduction 
of  testimony  all  formal  objections  that  can  be  cured  should  be 
pointed  out 

The  objection  that  the  ordinance  was  not  proven  ^^  by  the 
certificate  of  the  clerk  under  the  seal  of  the  corporation,"  is  of 
no  force.  There  are  two  modes  of  proving  ordinances  pro- 
vided for  in  said  section  65,  and  they  are  cumulative,  and  each 
sufficient  in  and  of  itself;  and  a  city  or  village  is  at  liberty 
to  adopt  either  mode  of  proof  it  sees  fit. 

It  was  error  to  exclude  the  proffered,  testimony  from  the 

jury.    The  judgment  is  reversed  and  the  cause  remanded  for 

trial. 

Beversed  and  remanded. 


St.  Louis,  Altoi^  and  Terre  Haute  KauiBoad  Coh- 

PANT 
V. 

Barbara  Berger. 

1.  Ybrdtct  AGAnrsT  EViDKNCE. — ^Tho  court  is  of  opinion  the  verdict  ii 
manifestly  against  the  evidence,  and  the  judgment  is  reversed. 

2.  Ikstructions. — In  an  action  for  injuries  caused  by  being  ran  over 
by  cars,  an  instruction  is  erroneous  which  tells  the  jury  to  find  for  the  plain- 
tiff if  they  believe  that  without  fault  on  her  part,  the  injury  was  caused 
tiirough  the  fault  or  negligence  of  the  defendant.  This  is  too  general.  At- 
tention should  have  been  directed  to  the  specific  charges  of  negligenoe  al- 
leged in  the  declaration. 

Appeal  from  the  Circuit  Oonrt  of  St.  Clair  conntj;  the 
Hon.  W.  H.  SxYDBB,  Judge,  presiding.  Opinion  filed.  Octo- 
ber 6, 1881. 
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Mr.  S..A.HALBBBT  and  Mr.  0.  P.  Noetling,  for  appellant; 
that  jnries  have  no  right  to  decide  a  question  capricioaslv  and 
against  the  great  preponderance  of  the  evidence,  cited  Rob- 
ertson V.  Dodge,  28  III.  161 ;  0.  &  A.  R  R  Co.  v.  Gretzner, 
46  111.  74;  Hartford  Ins.  Co.  v.  Gray,  80  111.  28;  Evans  v. 
George,  80.111.  51. 

Mr.  Wm.  Winkblman,  and  Mr.  A.  S.  Wildbrbcan,  for  ap- 
pellee. 

Bakeb,' J.  After  a  carefal  consideration  of  all  the  testimony 
contained  in  this  record,  we  are  of  opinion  it  does  not  sustain 
the  verdict  of  the  jury.  There  can  be  no  claim  there  is  evi- 
dence even  tending  to  prove  the  third  count  of  the  declaration. 
The  only  testimony  to  prove  the  second  count,  i.  e.,  that "  while 
she  (plaintiff)  was,  with  the  consent  and  permission  of  said 
company,  and  with  due  care,  alighting  from  said  train,  the 
same  was  caused  to  be  suddenly  and  violently  started  and 
moved,  by  means  of  which  she  was  violently  thrown  to  the 
ground,  and  her  foot  run  over  by  the  cars  and  mashed,"  is  that 
which  appellee  gives  in  her  own  behalf.  The  overwhelming 
weight  of  the  evidence  shows  that  the  passenger  train  came  to 
a  full  stop  when  it  arrived  at  Freeburg  on  the  night  in  ques- 
tion, remained  at  the  station  for  a  longer  time  than  usual,  and 
for  from  three  to  five  minutes,  and  made  no  movement  after  it 
once  stopped  until  it  moved  off  from  the  station  for  St  Louis. 
And  the  evidence  conclusively  shows  it  is  a  physical  impos- 
sibility the  injury  could  have  been  occasioned  in  the  manner 
and  under  the  circumstances  stated  by  appellee  in  her  testi- 
mony, or  by  the  means  alleged  in  this  count 

The  first  count  is  of  very  doubtful  import  It  alleges  the 
train  was  not  stopped  and  slackened  at  Freeburg,  so  as  to  en- 
able plaintiff  to  get  off;  that  it  was  started  after  it  was 
stopped;  that  plaintiff  was  thrown  upon  the  ground,  and  that 
her  foot  was  crushed  between  the  platforms  of  the  cars.  As 
we  have  seen,  the  train  was  stopped  at  Freeburg,  made  a  good 
stop  and  at  the  proper  place,  and  made  no  movement  thereafter 
until  it  started  off ;  moreover,  the  evidence  shows  the  cars 
were  provided  with  Miller  platforms  and  air-brakes,  and  that 
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thej  were  all  in  good  condition.  We  find  nothing  in  the  rec- 
ord, outside  of  the  statements  of  appellee,  even  tending  to 
prove  either  the  negligence  charged,  or  negligence  of  any 
kind  on  the  part  of  appellant  or  its  employes.  The  statements 
of  appellee  are  uncertain,  contradictory,  unreasonable,  fre- 
quently in  conflict  with  numerous  other  witnesses,  and  cor- 
roborated by  no  one.  There  is  no  doubt  she  was  seriously  in- 
jured, and  probably  by  the  cars  of  appellant;  but  by  what 
particular  means  thus  injured  is  left  in  uncertainty.  Indeed, 
what  there  is  about  a  car  or  train  of  cars  that  is  capable  of  in- 
flicting an  injury  of  the  charater  of  that  received  by  her  is  a 
mystery,  a  solution  of  which  is  not  suggested  either  by  the 
numerous  experts  examined,  or  by  counsel. 

We  think  the  verdict  was  so  palpably  against  the  evidence 
that  it  cannot  stand;  and  that  the  motion  for  a  new  trial  should 
have  been  allowed.  Objection  is  made  to  the  two  instructions 
given  for  appellee.  They  are  objectionable,  and  probably 
misled  th6  jury.  The  one  directs  them  to  find  a  verdict  for 
plaintifi\,  if  they  find  she,  without  negligence  on  her  part,  was 
injured  ''through  the  fault  or  negligence  of  the  defendant;  " 
and  the  other,  if  they  find  the  injury  was  occasioned  "by  the 
negligence  of  the  defendant.^'  They  should  have  called  atten- 
tion to  the  specific  acts  of  negligence  alleged  in  the  declara- 
tion, and  without  proof  of  which,  substantially,  there  could  be 
no  recovery.  These  instructions  by  the  general  terms  used 
therein  opened  a  wide  field  for  speculation  on  the  part  of  the 
jury,  as  also  did  the  use  of  the  word  "fault"  in  the  first  in- 
struction. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Beversed  and  remanded. 

Wall,  J.,  took  no  part  in  the  decision  of  this  case. 
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Laura  Kaymond 
The  People,  etc. 

1.  IiTDiCTiiBiTT — Statement  of  offense. — Where  an  information  not 
only  charges  the  offense,  but  sets  oat  the  particular  way  in  which  it  was 
committed,  the  latter  part  cannot  be  rejected  as  surplusage. 

2.  Patbonizinq  house  of  ill-fame — Inmates. — ^The  patrons  of  a 
house  of  ill-fame,  within  the  meaning  of  the  statute,  making  it  a  misde- 
meanor, are  those  who  go  there  in  the  character  of  purchasers,  to  be  enter- 
tained in  the  way  of  a  bawdy  hoase,  and  not  women  who  are  inmates  of 
such  house. 

EBBORto  the  County  Court  of  Alexander  county;  the  Hon. 
Eeuben  S.  Yooum,  Judge,  presiding.  Opinion  filed  Octo'ber  6, 
1881. 

Messrs.  Mulket  &  Leek,  for  plaintiff  in  error;  that  evi- 
dence of  general  reputation  of  a  house  for  chastity  is  not  ad- 
missible to  prove  tlie  character  of  the  house,  in  support  of  one 
portion  of  the  offense  charged,  cited  State  v.  Boardinan,  64 
Me.  523;  Cometh  v.  Stewart,  1  Serg.  &  R  342;  Com'th  v. 
Hopkins,  2  Dana,  418;  Bex  v.  Rogers,  1  B.  &  C.  272. 

Mr.  J.  M.  Dambok,  for  defendant  in  error;  that  one  person 
living  alone  may  be  guilty  of  keeping  a  house  of  ill-fame, 
cited  Caldwell  v.  State,  17  Conn.  467;  Reg.  v.  Pierson,  1  Salk. 
882. 

Common  reputation  as  to  the  character  of  the  inmates 
and  the  houses  which  they  keep,  is  sufficient:  State  v.  Mc- 
Dowell Dudley,  346 ;  U.  S.  v.  Gray,  2  Cranch,  675 ;  State  v. 
Hand,  7  Iowa,"  411;  State  v.  Brunell,  29  Wis.  435;  Caldwell 
V.  State,  17  Conn.  467. 

Bakeb,  J.  This  was  an  information  in  the  County  Court  of 
Alexander  County,  against  plaintiff  in  error,  containing  two 
counts:  the  first  count  was  for  keeping  and  maintaining  a 
house  of  ill-fame;  and  the  second  count  charged  that  she  ''did 
unlawfully  patronize  a  house  of  ill-fame  by  being  an  inmate 
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and  patron  of  the  said  liouse  of  ill-fame.''  A  motion  to  qnasli 
the  second  connt  of  the  information  was  overruled  by  the 
court,  and  an  exception  taken.  Siibseqnently  a  trial  was  had 
•before  a  jury,  and  plaintiff  in  error  was  acquitted  upon  the 
first  count,  but  found  guilty  upon  the  second  count.  Motions 
for  a  new  trial  and  in  arrest  of  judgment  were  overruled  and 
exceptions  taken,  and  judgment  was  rendered  against  her  for 
a  fine  of  fifty  dollars  and  for  costs. 

The  language  of  section  57  of  the  criminal  code,  upon  which 
this  information  is  based  is,  ^'  Whoever  keeps  or  maintains  a 
house  of  ill-fame,  or  a  place  for  the  practice  of  prostitution  or 
lewdness,  or  whoever  patronizes  the  same,  etc."  The  act 
which  is  prohibited  by  the  latter  of  these  clauses,  and  made  a 
misdemeanor,  is  the  patronizing  of  a  house  or  place  of  the 
character  mentioned  by  the  statute.  The  primary  meaning  of 
the  verb  "patronize"  is  "  to  act  as  patron  toward."  To  say 
a  person  "  patronized  a  house  of  ill-fame,"  and  to  say  such  per- 
son. *'  was  a  patron  of  a  house  of  ill-fame,"  are  synonymous 
expressions;  and  the  words,  "  being  a  patron  of  the  said 
house  of  ill-fame,"  found  in  the  second  count,  add  nothing  to 
the  charge  made  therein  that  plaintiff  in  error  "did  patronize 
a  house  of  ill-fame,"  and  are  to  be  regarded  as  mere  words  of 
surplusage. 

The  substance  of  this  second  count  then  is  that  plaintiff  in 
error  "did  patronize  a  house  of  ill-fame  by  being  an  inmate 
of  the  said  house  of  ill-fame."  Not  only  the  act  which  by  this 
clause  of  the  section  is  made  a  misdemeanor  is  charged,  but 
the  information  sets  out  the  particular  way  in  which  this  act 
was  done,  and  it  cannot  be  rejected  as  surplusage.  1  Bishop 
Crim.  Proc  sections  482,  483  and  484.  It  is  said  in  Oomyn's 
Digest:  "  If  a  man,  by  the  allegation  of  a  thing  not  necessary, 
shows  that  he  had  no  cause  of  action,  this,  though  surplusage, 
shall  hurt" 

The  business  of  a  house  of  ill-fame  is  illicit  sexual  inter- 
course. Tlie  house  itself,  the  mere  building,  when  separated 
from  all  idea  of  a  keeper  and  the  "  inmates,"  that  is,  "  the 
persons  who  dwell  or  lodge  in  the  same  house  with"  the 
keeper,  ceases  to  be  a  house  of  ill-fame  within  the  purview 
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a  iJ  meaning  of  the  Btatnte.  Probably  under  oiir  statute  a 
house  occupied  and  controlled  by  a  single  prostitute  might, 
under  some  circumstances,  be  regarded  as  a  house  of  ill-fame; 
but  in  case  there  were  inmates,  women  other  tlian  the  keeper, 
they  also  would  form  constituent  parts  of  that  which  consti- 
tutes the  house  of  ill-fame,  and  of  that  which  the  statute 
makes  it  a  misdemeanor  to  patronize. 

The  patrons  of  the  house,  within  the  meaning  of  the  law, 
are  those  who  go  there  in  the  character  of  purchasers,  to  be 
accommodated  and  entertained  in  the  way  of  a  bawdy  house. 
Those  who  patronize  the  house  in  the  line  of  business  for 
which  the  house,  including  its  inmates,  are  kept  and  main- 
tained, are  the  persons  contemplated  by  the  statute.  Circum- 
stances may  be  imagined,  and  possibly  may  sometimes  take 
place  under  which  a  woman  would  be  guilty  of  patronizing 
a  house  of  ill-fame,  or  place  for  the  practice  of  lewdness,  within 
the  scope  and  intendment  of  this  statute.  All  persons,  whether 
male  or  female,  are  within  the  language  of  the  statute.  But  the 
patrons  of  a  house  are  not  those  who  are  occupied  in  a  house,  in 
and  about  the  business  of  the  house.  Inmates  of  bawdy  houses 
were  not  indictable  at  common  law;  and  the  ordinary  and 
usual  meaning  of  the  words  used  by  the  legislature  will  not 
be  extended  for  the  purpose  of  including  them.  If  it  had 
been  the  legislative  intention  to  include  them  as  well  as  the 
keepers  and  patronizers  of  such  houses  within  the  statute,  apt 
language  to  express  such  intention  would  have  been  used. 

Statutes  imposing  penalties  are  to  be  strictly  construed. 
The  case  made  by  this  information  is,  that  this  woman,  the 
plaintiff  in  error,  patronized  a  house  of  ill  fame,  and  that  she 
did  this,  solely  and  only,  by  being  an  inmate  of  it.  A  major- 
ity of  this  court  are  of  opinion  the  county  court  erred  in  over- 
ruling the  motion  to  quash  the  second  count  of  the  informa- 
tion.   The  judgment  of  the  court  below  is  reversed. 

Beversed. 


Fourth  District — August  Term,  1881.     347 

Wilson  V.  Keller. 


J.   M.  WiMON 
V. 

Katharine  Keller. 

1.  Gift — ^Delivert. — ^A  verbal  gift  is  necessarily  an  executed  contract, 
and  dMivery  of  the  sabject-matter  of  the  gift,  so  far  as  it  is  capable  of  a  de- 
liyeij,  is  of  the  essence  of  the  title.  If  the  thing  be  not  capable  of  deliveiy — 
as  a  chose  in  action — there  must  be  an  assignment  or  some  equivalent  instni- 
menty  and  the  transfer  must  be  actually  executed. 

2.  Agreement  to  abandon  a  claim. — An  agreement  to  abandon  a 
claim,  unless  there  be  a  consideration  shown,  is  a  mere  nudum  pactum.  In 
the  present  case  no  such  consideration  was  shown. 

Appeal  from  the  County  Court  of  Randolph  county;  the 
Hon.  Wm.  p.  Mubfhy,  Judge,  presiding.  Opinion  filed  Octo- 
ber 6,  1881. 

Mr.'  Wm.  Habtzell  and  Mr.  J.  H.  Lindsey,  for  appellant; 
that  reasonably  strict  proof  is  required  to  establish  a  parol  gift 
of  a  chattel,  cited  Boudreau  v,  Boudreau,  45  111.  480. 

A  verbal  gift  without  delivery  may  be  resumed:  Cranz  v. 
Kroger,  22  111.  74;  2  Kent's  Com.  575. 

Messrs.  Gordon  &  HpoD  and  Mr.  H.  C.  Hinckley,  for  appel- 
lee; that  a  gift  once  consummated  by  delivery  cannot  be  re- 
called, cited  Cranz  v.  Krog3r,  22  111.  74  Kent's  Com.  677. 

A  verdict  will  not  be  set  aside  althoucrh  the  evidence  is  con- 
flicting, if  there  is  evidence  to  sustain  it:  Chapman  v.  Burt, 
77  III.  337;  Edgmon  v.  Ashelby,  76  111.  161;  Kightlinger  v. 
Egan,  75  111.  141;  Calvert  v.  Carpenter,  96  111.  63;  Simons  v. 
Waldron,  70  111.  281;  Summers  v.  Stark,  76  111.  208. 

Instructions  should  not  exclude  facts  that  ought  to  be  con- 
sidered by  the  jury:  37  111.  538;  VonGlahn  v.  Von* Glahn,  46 
111.  184;  Emery  v.  Hoyt,  46  111.  258. 

Bakbr,  J.  It  was  admitted  on  the  trial  the  medical  ser- 
vices charged  in  appellant's  book  account  had  been  rendered, 
and  that  the  charges  therefor  were  reasonable.      But  it  was 
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claimed  by  appellee  that  appellant  made  her  a  gift  of  the  ac- 
count, or  released  his  claim ;  and  she  introduced  withesses  who 
testified  to  statements  of  his,  made  after  the  indebtedness  ac- 
crued, to  the  effect  he  would  not  charge  or  did  not  intend  to 
charge  her  anything^  These  statements  were  denied ;  and  the 
testimony  showed  that  shortly  before  the  commencement  of 
suit,  appellee  paid  $7.50  on  the  account,  and  when  it  was/igain 
presented  said  she  had  no  money,  would  pay  it  if  she  had  the 
money,  but  objected  to  giving  her  note;  at  the  same  time 
making  no  claim,  it  was  not  a  legal  demand  against  her.  Waiv- 
ing  all  these  latter  circumstances,  there  was  no  valid  gift,  or 
release,  or  agreement  to  release,  shown  by  appellee's  own  testi- 
mony. 

A  verbal  gift  is  necessarily  an  executed  contract;  and  deliv- 
ery of  the  subject-matter  of  the  gift  is  of  the  essence  of  the 
title.  vIChere  must  be  an  actual  delivery,  so  far  as  the  subject 
is  capable  of  delivery;  and  if  the  thing  be  not  capable  of 
actual  delivery,  there  must  be  some  act  equivalent  to  it  If 
the  thing  given  be  a  chose  in  action,  the  law  requires  an  as- 
signment, or  some  equivalent  instrument,  and  the  transfer 
must  be  actually  executed.  2  Kent's  Com.  p.  439.  If  the 
subject  be  a  common  law  chose  in  action,  the  legal  title  of 
which  is  not  assignable,  then  the  equitable  interest  passes  by 
a  delivery  with  intent  to  transfer.  Peufield  v.  Thayer,  2  E.  D. 
Smith  (N.  Y.),  305. 

In  the  case  before  us,  as  the  book  account  was  against  ap- 
pellee herself,  the  delivery  of  a  receipted  copy  of  it^  or  of  an 
acquittance,  or  possibly  of  a  copy  of  the  account  not  receipted, 
if  the  intention  to  transfer  was  clearly  shown,  would  be  a  de- 
livery suited  to  the  subject-matter  of  the  gift;  and  probably 
an  erasure  of  the  charges  from  the  account  book  would  be  re- 
garded as  an  equivalent  act.  fiut  liere,  no  one  of  these  things 
was  done,  nor  was  any  act  tantamount  thereto  done;  and  the 
intent  to  give,  if  it  ever  existed,  was  never  executed.  If  the 
intention  not  to  charge  had  existed  at  the  very  time  the  oper- 
ation was  performed  and  the  prior  services  rendered,  a  differ- 
ent question  would  be  presented. 

The  release  of  a  cause  of  action  ex  contractu^  not  based  on 
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a  bill  of  exchange  or  promUsory  note,  could  be  accomplished 
only,  at  common  law,  by  a  release  under  seal  or  by  an.  execu- 
ted ao^reement,  where  there  was  a  quid  pro  quo^  termed  in 
law  an  accord  and  satisfaction.  But  an  agreement  to  abandon 
a  claim,  unless  there  be  a  considemtion  shown,  is  a  mere  nu- 
dum pactum.  See  Addison  on  Contracts,  7th  Edn.  267,  and 
authorities  there  cited.  In  the  case  before  us,  there  was  no 
consideration  shown  for  the  agreement  to  release,  even  if  we 
assume  there  was  such  agreement.  It  follows  from  what  we 
have  said,  the  instructions  given  by  the  court  below  were  erro- 
neous, and  the  verdict  was  against  the  law  and  the  evidence, 
and  that  the  court  erred  in  overrulins:  the  motion  for  a  new 
trial.    The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


William  Deppe  et  al. 

V. 

The  People. 

iKDiCTiraKT  FOR  ADULTERY. — ^This  was  an  indictment  for  living  toother 
in  a  8  ate  of  adulteiy.  The  cour:  u  of  opinion  that  the  evidence  fails  to  sus- 
tain the  charge,  as  defined  by  the  Sapreme  C:)urt. 

Error  to  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
W.  H.  Snyder,  Judge,  presidiiig.  Opinion  filed  October  6, 
1881. 

Mr.  R.  A.  H ALBERT  and  Mr.  E.  L.  Thomas,  for  plaintiffs 
in  error;  as  to  what  constitutes  the  offense  of  living  in  an 
open  state  of  adultery,  cited  Searls  v.  The  People,  13  111.  597; 
Miner  v.  The  People*  58  111.  59. 

Mr.  R.  D.  W.  Holder,  for  defendant  in  error;  that  where 
the  evidence  is  conflicting  the  finding  of  the  jury  must  be 
conclusive,  cited  Rafferty  v.  The  People,  72  111.  35;  Gainey 
V.  The  People,  97  111.  261;  Needhani  v.  The  People,  98  111. 
279;  Rogers  v.  The  People,  98  111.  581. 


350  Appellate  Courts  of  Illinois. 

p.  D.  &  E.  R.  R.  Co.  V.  Lyons. 

Baker,  J.  This  is  an  indictment  a;rain8t  plaintiffs  in  error 
for  living  together  in  an  open  state  of  adultery  and  fornication. 
It  is  based  on  section  11  of  the  criminal  code.  The  nature 
and  character  of  the  offenses  provided  for  in  this  section  of  the 
statute,  were  determined  by  the  Supreme  Court  in  the  cases  of 
Searls  v.  The  People,  13  111.  597,  and  Miner  v.  The  People,  58 
111.  59.  We  are  of  opinion  the  evidence  in  this  record  does  not 
sustain  the  verdict  of  the  jury  and  judgment  of  the  court 

The  judg  tient  is  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 


Pjeoria,  Decatur  and  Evansville  Railroad  Co. 

V. 

James  G.  Lyons. 

1.  Railroads — Crossing  street. — It  is  the  duty  of  a  railroad  company 
in  constructing  its  track  across  a  street  to  restore  the  street  to  its  former 
state,  or  to  such  a  state  as  not  unnecessarily  to  impair  its  usefulness,  and  to 
keep  such  crossing  in  repair. 

2.  Obstructing  streets — ^Ten-minute  ijmit.— Appellee  sued  appel- 
lant for  injuries  occasioned  by  appellant's  cars  obstructing  the  street  crossing. 
The  cars  in  question  had  been  placed  or  left  there  by  some  boys,  and  without 
the  knowledge  of  app3llant's  servants.  Held,  that  the  ten-minute  rule  as 
found  in  section  52,  chapter  114,  revised  statutes,  has  no  application  in  such 
a  case,  and  it  was  error  to  include  that  el3m3nt  in  an  instruction  to  the  jury. 
It  is  the  affirmative  act  of  obstructing  the  highway  that  is  prohibited  by  the 
above  statute,  and  appellant  could  not  be  held  liable  for  an  act  done  by  oth- 
ers, unless  it  had  notice  of  such  obstruction  and  neglected  to  remove  it 

Appeal  from  the  Circuit  Court  of  Richland  county;  the 
Hon.  Wm.  C.  Jones,  Judge,  presidinoj.  Opinion  filed  October 
6,  1881. 

Mr.  John  B.  Cohes  and  Mr.  J.  P.  Eobinson,  for  appellant. 

Mr.  J.  C.  Allen  for  appellee. 

Bakes,  J.  The  appellant  company  owned  and  operated  a 
"  Y  "  track,  which  extended  across  South  street,  in  the  city  of 
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Olney;  and  about  noon  of  Saturday,  the  23rd  day  of  October, 
1880,  left  some  of  its  cars  standing  on  this  switch,  but  not  on  the 
street  crossing.  About  two  or  three  o'clock  on  Sunday  after- 
noon, some  boys  were  playing  .on  and  around  these  cars,  started 
them  on  the  down  grade  towards  the  street,  and  then  ran  awa3\ 
One  Barbero,  who  was  not  in  the  employ  of  the  company,  got 
on  the  moving  cars,  set  the  brakes,  and  stopped  them  directly 
across  the  street  crossing;  if  he  had  not  set  the  brakes  the  cars 
would  not  have  stopped  on  the  crossing,  as  the  grade  was  to  the 
south,  and  they  were  running  in  that  direction.  He  failed  to 
notify  any  of  the  agents  of  the  company  of  what  had  hap- 
pened, or  that  the  street  was  obstructed,  and  the  cars  re- 
mained in  the  same  position  he  left  them  until  after  the  injury 
to  appellee. 

On  South  street  there  was  an  up-grade  from  the  east  to 
the  crossing,  and  the  approach  from  that  direction  was  about 
the  center  of  the  street,  and  from  ten  to  twelve  feet  wide  on 
top  and  a  gradual  slope  up,  the  embankment  being  three  feet 
high,  twenty  feet  east  of  the  crossing,  and  possibly  six  feet 
high  close  to  the  track.  Between  seven  and  eight  o'clock  Suti- 
day  evening,  appellee  drove  a  horse  and  buggy  up  this  grade, 
going  west,  until  the  horse  stopped;  he  tried  to  urge  it  for- 
ward but  it  would  not  go;  he  then  discovered  a  flat  car  stand- 
ing across  his  road  and  entirely  obstructing  the  street  crossing. 
This  flat  car  was  between  two  box  cars,  and  these  box  cars  he 
had  seen  before  he  drove  onto  the  grade.  He  had  crossed  the 
street  on  tliat  grade  several  times  before;  and  it  was  a  clear 
night,  not  very  dark,  and  appellee  thinks  he  could  have  seen 
an  object  the  size  of  a  man  at  the  distance  of  flfty  yards. 
When  he  discovered  the  flat  car  he  attempted  to  turn  round 
and  in  doing  so  upset  the  buggy  and  broke  his  ri<i:ht  arm. 

There  is  some  testimony  tending  to  prove  that  he  by  back- 
ing his  horse  down  hill  some  thirty  feet,  would  have  reached  a 
point  where  he  could  have  drivl^n  off  of  the  grade  with  ease 
and  safety.  But,  as  the  case  must  be  submitted  to  another 
jury,  we  deem  it  unnecessary  to  discuss  the  evidence  tending 
to  show  contributory  negligence  and  a  want  of  ordinary  care 
on  his  part. 
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It  was  the  duty  of  appellant,  in  constructing  its  switch-track 
across  South  street,  to  restore  tlie  street  to  its  former  state,  or 
to  such  state  as  not  unnecessarily,  to  impair  its  usefulness,  and 
to  keep  such  crossing  in  repair.  The  only  testimony  we  find 
in  the  record  tending  in  any  degree  to  show  the  condition  of 
the  street  before  the  construction  of  this  "  Y  "  track,  and  a 
change  for  the  worse  at  or  since  that  time,  is  the  statement  of 
one  witness  that  the  crossing  ^^  is  not  in  as  good  fix  as  before 
the  road  was  built,  not  so  wide;"  this,  however,  we  deem  suffi- 
cient to  justify  the  court  in  giving  the  third  instruction  for 
appellee,  of  which  complaint  is  made. 

The  court  in  its  fourth  instruction  for  appellee,  said  to  the 
jury  "  that  if  they  bslieve  from  the  evidence  that  the  defend- 
ant left  a  car  standing  on  their  railroad  switch  in  the  night 
time,  across  a  public  highway  or  street,  for  a  longer  space  of 
time  than  ten  minutes;  and  if  the  jury  further  believe  from 
the  evidence  that  the  plaintiff  was  injured  in  consequence 
thereof,  without  negligence  on  liis  part,  then  the  jury  should 
find  for  the  plaintiff  and  assess  his  damages. "  The  fact  the 
car  stood  upon  the  crossing,  would  not,  in  this  action,  make 
appellant  liable,  except  upon  the .  theory  such  obstruction,  in 
connection  with  the  condition  of  the  street,  not  only  prevent- 
ed appellee  from  pursuing  his  drive,  but  occasioned  the  injury 
while  he  was  seeking  to  avoid  the  obstruction  and  using  or- 
dinary care.  The  ten  minute  rule,  which  was  given  to  the 
jury  in  this  instruction,  and  which  was  probably  based  on 
Section  52  of  chapter  114,  K.  S.  1874,  has  no  application  to  this 
case;  and  in  that  section  it  is  the  affirmative  act  of  obstruct- 
ing the  public  highway  that  is  prohibited  under  a  penalty;  and 
the  ten  minutes  there  spoken  of  have  application  only  to  the 
exceptions  provided  for  in  the  section. 

In  this  case  the  company  would  not  be  liable  to  respond  in 
damages  for  an  injury  caused  by  the  cars  standing  upon  the 
street  crossing,  unless  it  appeaiaed  either  that  it  or  some  of  its 
agents  or  employes  placed  them  there;  or  were  guilty  of  some 
negligence  in  leaving  them  upon  the  switch  track  in  the  con- 
dition in  which  they  were  there  left;  or  that  it  or  some  proper 
agent  had  actual  notice  the  crossing  was  obstructed,  and  rea- 
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Bonahle  time  to  remove  the  obstruction;  or  that  the  crosaiiig 
had  been  obstructed  for  such  length  of  time  that  it  would  be 
presumed  appellant  had  sufficient  notice,  upon  the  ground  it 
was  its  duty  to  know  and  it  was  bound  to  know  the  existence 
of  the  obstruction  from  the  length  of  time  it  had  continued. 
The  inquiry  whether  appellant  had  actual  or  constructive  no- 
tice would  be  a  question  for  the  jury.  It  is  manifest  that  for 
the  act  of  the  boys,  and  for  the  act  of  Barbero,  the  company 
could  not,  upon  any  just  ground,  be  made  responsible,  without 
Bome  negligence  on  its  part  in  connection  therewith.  The  in- 
struction under  consideration  was  not  based  on  the  testimony, 
and  was  erroneous.  It  affirmatively  appeared  from  the  evi- 
dence the  cars  were  not  placed  on  the  crossing  by  appellant,  or 
by  any  one  for  whom  it  was  answerable.  There  can  be  no  jus- 
tice in  saying,  as  this  instruction  read  in  the  light  of  the  testi- 
mony does  say,  that  a  mere  trespasser  by  placing,  in  the  night 
time,  a  car  of  a  railroad  company  across  a  public  highway  and: 
leaving  it  there  for  a  longer  space  of  time  than  ten  minutes,, 
can  render  the  company  liable  lor  all  injuries  to  persons  and 
property  occasioned  thereby.     The  judgment  is  reversed  and. 

the  cause  remanded. 

Beversed  and  remanded. . 


The  Union  Railway  and  Transit  Company 

V. 

Jeremiah   Leahy. 

Kegligence. —  Appellee  was  iiviured  while  engasr3d  in  clearing  the  ash 
pan  underneath  his  eng^Ine.  It  was  not  necessary  that  it  should  have  been 
done  at  that  particular  tims,  and  the  place  where  the  engine  was  stopped 
was  one  of  especial  hazard.  The  court  is  of  opinion,  from  all  the  circum- 
stances of  the  case,  that  the  ii\jury  was  caused  by  appellee's  own  negligence, 
and  hence  he  is  not  entitled  to  recover. 

Appeal  from  the  Circuit  Court  of  St.  Clair  countv:  the 

V     7 

Hon.  "W.  H.  Snydbei,  Judge,  presiding.     Opinion  tiled  Octo- 
ber 6,  1881. 

Vol.  IZ.         S 
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Messrs.  G.  &  G.  A.  Koerneb,  for  appellant. 

Mr.  Charles  W.  Thomas,  for  appellee. 

Baker,  J.  The  Union  Railway  and  Transit  Company,  ap- 
pellant herein,  had  quite  an  extensive  system  of  side  tracks, 
switclies  and  cut-offs  at  East  St.  Louis,  lying  north  of  Cahokia 
creek,  which  were  used  for  the  exchanging  of  cars  between  a 
number  of  the  railroads,  terminating  at  East  St.  Louis  and 
the  Transit  Company,  said  company  being  engaged  in  the 
business  of  transferring  cars  for  these  several  railroad  compa- 
nies across  the  bridge  and  through  the  tunnel  to  St.  Louis, 
and  from  St.  Louis  to  these  and  other  side  tracks,  where  they 
were  taken  in  charge  by  the  particular  company  for  which  they 
were  intended.  One  of  these  side  tracks  was  known  as  the 
old  east  track,  and  it  was  connected,  on  the  south,  with  the 
main  track  of  the  Transit  Company,  and,  just  north  of 
Stock  Yard  Avenue,  by  a  switcli,  with  the  tracks  of  the  To- 
ledo, Wabash  &  Western  RV  Co.  The  switcli  connecting 
this  old  east  track  with  the  Wabash  tracks  belonsfed  to  and  was 
controlled  by  the  Wabash  Company.  South  of  this  connection, 
and  south  of  the  point  where  the  injury  here  in  controversy 
was  received,  were  still  other  switches  which  connected  this 
old  east  track  with  the  tracks  of  the  Chicago  &  Alton  and 
Indianapolis  &  St.  Louis  railways.  These  several  side  tracks, 
including  the  old  east  track,  were  owned  by  the  Transit  Com- 
pany, and  were  under  the  control  of  its  yard  master.  The  old 
east  track  was  used  principally  for  d3livering  and  receiving  cars 
to  and  from  the  Wabash  Company,  but  quite  frequently,  cars 
of  the  other  roads  we  have  mentioned,  and  Stock  Yard  cars, 
were  delivered  and  received  on  this  track.  The  locomotives  of 
the  Transit  Company  were  quite  constantly  upon  it,  moving, 
switching,  leaving  and  taking  freight  cars;  so  also,  but  less 
frequently,  were  the  locomotives  of  the  AV abash;  and  still  less 
frequently  the  locomotives  of  the  C.  &  A.,  the  I.  &  St.  L.,  and 
other  roads  were  there  engaged  in  like  occupations.  About 
four  o'clock  on  the  afternoon  of  November  15th,  1876,  a 
Wabash  switch  engine,  on  which  appellee  was  fireman,  came 
on  this  old  east  track  from  the  Wabash  switch,  but  whether  to 
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receive  cars  from  the  bridge  connection,  or  for  purposes  liav- 
ino^  no  relation  thereto,  is  uncertain,  as  the  testimony  is  con- 
flicting on  that  point.  At  all  events,  it  remained  there,  quiet 
upon  the  track,  facing  and  close  up  against  a  long  row  of  box 
cars  to  the  south  of  it,  for  ten,  fifteen  or  twenty  minutes,  or 
more.  It  was  a  ^mall  pony  switch  engine,  and  narrower  than 
the  box  cars  to  the  south,  and  it  stood  from  thirty  to  forty 
feet  south  of  Stock  Yard  Avenue,  the  switch  connection  with 
the  Wabash  track  being  immsJiately  north  of  the  avenue. 

The  object  of  the  delay  was  for  the  purpose  of  leaving  the 
main  track  of  the  AVabash  road  clear  for  a  passenger  train 
then  about  due.  While  thus  waiting  on  this  bridge  connection 
track,  appellee,  who  was  only  fifteen  years  old,  but  had  been 
railroading  for  some  considerable  time,  and  had  been  firing 
on  this  switch  enscine  for  about  three  months,  and  knew  the 
nses  this  old  east  track  was  put  to,  got  down  off  of  his  engine 
and  got  under  it,  for  the  purpose  of  cleaning  out  the  ash  pan. 
No  one  directed  him  to  clean  it  out,  and  his  engineer  was  oc- 
cupied in  fixing  something  in  the  cab,  and  did  not  know  he 
was  under  the  engine.  The  ash  pan  needed  cleaning,  but  there 
was  no  pressing  necessity  for  its  being  emptied  immediately, 
or  before  the  engine  would  get  back  to  tiie  Wabash  yards.  A 
short  time  before  coming  upon  this  side  track  the  engineer  had 
told  him  '*  perhaps  the  ash  pan  was  full;"  and  one  Howell, 
who  was  also  in  the  employ  of  the  Wabash  Company,  told  him,, 
after  the  engine  stopped,  that  "  if  he  wished  to  clean  out,  he 
had  plenty  of  time."  A  locomotive  of  the  appellant  company, 
with  a  long  train  of  cars  from  St.  Louis,  came  in  on  the  track 
on  which  the  Wabash  engine  was  standing,  from  the  south, 
pushed  the  cars  which  stood  ahead  of  it  on  the  track,  and 
shoved  the  Wabash  switch  engine  a  short  distance,  variously 
stated  at  from  three  to  twelve  feet.  Appellee,  who  was  under 
th^  latter  engine  cleaning  the  ash  pan,  as  soon  as  he  heard  the 
alarm  given  by  one  of  his  fellow  servants,  and  the  slack  of  the 
cars  running  up  on  'the  engine,  started  to  get  out  as  quickly 
as  he  could,  but  the  engine  wheel  caught  him  and  ba3ked  over 
his  left  leg,  just  above  the  ankle;  and  the  leg  was  afterwards 
amputated  between  the  ankle  and  knee. 
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We  are  unable  to  see  there  was  negligence  on  the  part  of 
appellant;  it  rightfully  came  in  there  on  its  side  track  with  its 
locomotive  and  train  of  cars;  this  locomotive  had  Westing- 
house  steam  brakes  and  could  be  stopped,  and  was  stopped, 
within  a  very  short  distance;  it  was  proceeding  very  slowly^ 
at  the  rate  of  about  two  miles  an  hour,  and  the  cars  ahead  of 
it  on  the  track  were  being  coupled  as  it  went,  without  slowing 
the  train.  The  engineer  and  other  employes  on  the  traia 
were  all  at  their  posts,  and  attending  to  their  respective  du- 
ties. The  Wabash  engine  was  narrower  than  the  numerous 
intervening  box  cars,  and  neither  it  or  any  smoke  or  steam 
from  it  could  be  seen  from  the  approaching  train.  The  yard 
master  of  the  Transit  Company,  who  had  charge  of  the  bridge 
connection  side  tracks,  had  not  been  notified  the  Wabash 
switch  engine  would  remain  idle  upon  this  side  track.  Nor, 
could  he,  or  any  of  the  hands  on  the  transit  train,  reasonably 
have  anticipated,  even  had  they  known  the  other  engine  was 
on  this  track,  that  the  fireman  would  attempt,  in  such  a  place, 
to  get  under  his  engine  and  clean  out  the  ash  pan.  And  they 
had  a  right  to  assume  that  the  employes  of  the  several  rail- 
road companies  who  had  occasion  to  use  this  bridge  connection 
track,  would  have  knowledge  and  notice  of  the  manner  in 
which  and  purposes  for  which  it  was  being  constantly  used, 
and  would  shape  their  own  conduct  accordingly.  As  matter 
of  course,  the  Wabash  engine  could  rightfully  go  in  on  that 
old  east  track  for  the  purposes  of  delivering  and  receiving 
cars,  and  doing  all  necessary  switching.  Even  assuming  the 
right  of  the  switch  engine  to  remain  there  unoccupied  and 
idle  without  permission  from  the  yard  master  of  the  Transit 
Company;  at  all  events,  if  it  did  so,  the  employes  in  charge 
were  bound  to  regulate  their  conduct  with  due  reference  to 
the  ordinary  ^d  constant  uses  made  of  this  track,  not  only 
by  appellant  but  by  other  and  different  railroad  companies. 

We  think,  from  the  facts  in  the  case,  from  the  nature  of  the 
place,  and  from  tlie  expert  testimony  in  this  record,  that  this 
bridge  transfer  track  was  no  proper  or  safe  place  for  stopping 
an  engine,  and  even  more  especially  a  small  pony-engine,  that 
would  be  hid  from  view  by  intervening  box-cars,  and  getting 
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under  such  engine  for  the  purpose  of  cleaninjj  its  asli  pan.  To 
do  80  was  culpable  negligence;  bat  to  what  extent  it  was  the 
negligence  of  appellee  himself,  or  to  what  extent  the  negli- 
gence of  his  fellow  servants;  or  to  what  extent  the  negligence 
of  the  Wabash  company,  in  employing  so  young  and  indis- 
creet a  person  iu  so  luizardous  a  service  as  firing  a  switch- 
engine  in  so  dangerous  a  locality,  or  otherwise,  we  deem  it 
unnecessary  to  here  discuss.  For  the  negligence  of  no  one  of 
these  is  appellant  responsible. 

We  find  it  impossible  to  arrive  at  any  other  conclusion  than 
that  this  transfer  track,  where  the  switching  and  moving  of 
cars  and  engines  was  constantly  going  on,  and  that,  too,  by  the 
employes  of  many  difierent  railroad  companies,  was  a  very 
unsafe  and  hazardous  place  for  such  work  as  appellee  was  en- 
gaged in.  Where  a  jury  has  passed,  and  that  more  than  once, 
upon  the  facts  of  a  case,  we  hesitate  to  interfere  with  their 
verdict,  and  will  make  all  reasonable  intendments  in  favor  of 
the  findings.  But  we  have  examined  with  more  than  ordinary 
care  all  the  evidence  to  be  found  in  this  record,  and  think  the 
verdict  so  greatly  against  the  evidence  that  it  would  work  a 
palpable  injustice  to  compel  appellant  to  pay  appellee  the 
$2,201  awarded  him  as  damages  by  the  verdict  of  the  jury  and 
judgment  of  the  circuit  court.  The  court  below  erred  in 
overruling  the  motion  for  a  new  trial.  The  judgment  is  re- 
versed and  the  cause  remanded. 

^  Ee versed  and  remanded. 

f 


J.  F.  Arnold,  Sup't  of  Schools, 

V. 

Henry  Tharpe  et  al. 

Certioraiit — Costs. — ^Thia  was  a  proceedinff  by  certiorari  to  quash  the 
order  of  appellant  attaching  certain  territory  to  district  No.  5.  Upon 
hearing,  the  order  was  quashed,  and  judgment  for  C08t«  against  appellant. 
Heldf  that  the  judgment  for  costs  was  erroneous. 

Error  to  the  Circuit  Court  of  Jasper  county;  the  Hon. 
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Wm.  C.  Jones,  Judge,  presiding.     Opinion  filed  October  6, 
1881. 

Mr.  John  H.  Halley,  for  plaintiff  in  error;  that  costs  can- 
not be  given  unless  allowed  by  statute,  cited  Smith  v.  Mc- 
Laughlin, 77  111.  696;  Rev.  Stat.  1880,  294,  §  7. 

Messrs.  Bbown  &  Gibson,  for  defendant  in  error;  that  costs 
may  be  i-ecovered,  cited  Uev.  Stat.  1874,  Chap.  53,  §§  14, 19. 

Bakeb,  J.  This  was  a  proceeding  by  the  common  law  writ 
of  certiorari,  the  object  of  which  was  to  quash  the  record  of  a 
certain  order  made  by  plaintiff  in  error,  as  superintendent  of 
schools  of  Jasper  county,  in  the  matter  of  a  supposed  appeal, 
prosecuted  by  A.  J.  Lowe  and  Michael  Green,  directors  of  dis- 
trict No.  4,  from  the  decision  of  the  trustees  of  schools,  attaching 
certain  territory  to  school  district  No.  5.  The  writ  of  certiorari 
was  issued  upon  the  petition  of  defendants  in  error;  and  such 
proceedings  were  afterwards  had  thereunder,  as  that  the  said 
record  was  quashed,  and  a  judgment  entered  against  thee  junty 
superintendent  for  costs  and  execution  awarded  therefor.  The 
judgment  of  the  circuit  court,  so  far  as  it  was  to  quash  the 
order  made  by  the  superintendent  of  schools  was  right  aud 
proper,  but  it  was  erroneous  to  render  a  judgment  against  him 
for  costs.  The  quashing  of  his  order  was  punishment  enough 
for  making  a  bad  record,  without  subjecting  him  to  the  pay- 
ment of  costs.  For  the  error  in  so  doing  the  judgment  is  re- 
versed, and  the  cause  remanded. 

Eeversed  and  remanded. 
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The  Brooklyn  Life  Insurance  Company 

V. 

Jenny  Weck. 

1.  Insurance  contract — CANCBiiLATioN. — An  insurance  company, 
after  the  payniBnt  of  several  premlumd,  assumed  to  cancel  the  policy  on  the 
ground  that  the  assured  had  engaged  in  a  hazardous  employment  forbidden 


Fourth  District — August  Term,  1881.      £59 

Brooklyn  Life  Ins.  Co.  v.  Week. 

—  _  _. 

by  the  contract.  Upon  such  attempted  cancellation  of  the  contract,  the  as- 
sured may  elect  to  consider  the  contract  in  full  force,  and  by  proceeding  in 
chancery  compel  its  performance,  or  he  may  consider  it  at  an  end  and  sue  the 
company  for  the  breach. 

2.  Mbasurjs  of  DASf  ages  in  the  latter  case. — In  case  the  assured 
elects  to  consider  the  contract  at  an  end,  the  measure  of  damages  would  be 
the  value  of  the  policy  at  the  timi  of  the  forfeiture,  which  would  be  the  differ- 
ence between  the  amount  paid  and  the  cost  of  carrying  the  risk  during  the 
time  the  contract  was  in  force. 

3.  Beneficiary  may  sue. — Where  an  insurance  company  seeks  to  cancel 
its  contract  of  insurant,  the  bineficiary  his  a  right  of  action  for  violation 
of  the  contract  during  the  life  of  the  assured. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  W.  H.  Snydee,  Judge,  presiding.  Opinion  filed  Octo- 
ber 6,  1881. 

Mr.  Ford  Smith,  for  appellant;  that  the  beneficiary  cannot 
maintain  the  action  during  the  life  of  the  assured,  cited  Rev. 
Stat.  1874,  607;  Pingree  v.  Jones,  SO  111.  177;  Norwood  v. 
Guerdon,  60  111.  253;  Manhattan  Life  Ins.  Co.  v.  Warwick,  20 
Gratt.  614;  Dolby  v.  Life  Ass.  Co.  15  C.  B.  365;  Daniels  v. 
Newton,  IM  Mass.  530;  McPlierson  v.  Walker,  40  111.  871; 
NaBon  V.  Holt,  114  Mass.  541. 

There  has  been  no  such  breach  of  the  contract  as  to  entitle 
the  assured  to  treat  it  as  rescinded:  Selby  v.  Hutchinson,  4 
Gihn.  319;  Doggett  v.  Brown,  28  111.  493;  Wentz  v.  Hafner, 
78  III.  27. 

The  action  for  money  had  and  received  cannot  be  maintained : 
Hussell  V.  Gilmore,  54  111.  147;  Phoenix  Mut.  Life  Ins.  Co.  v. 
Baker,  85  111.  410. 

The  plaintiff,  if  entitled  to  a  recover}',  can  only  recover  the 
value  of  the  policy  at  the  date  when  premiums  were  refused: 
King  v.  Gilson,  32  111.  348;  Phoenix  Mut.  Life  Ins.  Co.  v.  Ba- 
ker,  85  III.  410;  Worthington  v.  Charter  Oak  Life  Ins.  Co. 
41  Conn.  372;  Smith  v.  Charter  Oak  Life  Ins  Co.  64  Mo.  330; 
Day  v.  Conn.  Gen.  Life  Ins.  Co.,  45  Conn.  480. 

Mr.  Edwabd  L.  Thomas,  for  appellee;  that  the  assured  could 
treat  the  contract  as  at  an  end,  and  recover  rU  premiums  paid 
nnder  it,  cited  Bliss  on  Life  Ins.  673;  McKee  v.  Phoenix  Ins. 
Co.  28  Mo.  383;  1  Chitty  on  Contracts,  925. 
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Wall,  J.  This  was  an  action  of  assumpsit  by  the  ap- 
pellee against  the  appellant.  The  declaration  contained  the 
common  counts,  for  money  had  and  received  for  money  due 
on  account  stated,  and  for  interest.  It  appears  that  the  de- 
fendant company  had  issued  a  policy  of  insurance  upon  the 
life  of  John  Week,  husband  of  the  plaintiflF  below,  for  $2,000, 
payable  to  the  plaintiff  below  upon  the  death  of  her  said  hus- 
band. The  premiums  upon  this  policy  were  payable  annually, 
and  the  payments  were  reji^ularly  made  for  several  years,  the 
defendant  company  receiving  the  same  and  giving  receipts 
therefor  in  the  usual  form,  until  tlie  year  1879,  when  it  re- 
fused to  receive  further  premiums,  and  declared  the  policy 
cancelled,  for  the  alleged  reason  that  the  insured  had  become 
engai^ed  in  a  hazardous  occupation  prohibited  by  the  policy, 
and  for  which  cause  it  claimed  the  right  to  cancel  the  contract 
of  insurance.  The  plaintiff  below  recovered;  the  court  fixing 
the  measure  of  damages  at  the  amount  of  premiums  paid  and 
interest  thereon.  It  is  objected  that  the  action  cannot  be 
maintained  by  the  plaintiff,  until  the  death  of  her  husband. 

The  contract  of  insurance  was,  so  far  as  the  company  was 
concerned,  to  pay  the  sum  insured  upon  the  death  of  the  in- 
sured; and  in  order  to  secure  the  rights  offered  by  the  con- 
tract, the  insured  had  only  to  pay  the  premiums  promptly,  as 
retjuired  by  the  terms  of  the  policy. 

If  the  company  undertook  or  assumed  to  cancel  the  policy 
for  a  reason  not  allowed  by  the  contract,  or  not  true  in  point 
of  fact,  such  assumption  would  be  nugatory,  and  the  assured 
could  not  be  prejudiced;  but  if  the  alleged  ground  of  forfeit- 
ure was  well  taken,  of  course  the  company  would  be  dis- 
charged; and  in  regard  to  this  matter  the  company  acts  at  its 
peril,  and  must  take  the  risk  of  being  able  to  make  good  the 
reason  assigned  for  the  cancellation.  But  the  assured,  upon 
receiving  notice  of  such  an  intention,  mity  elect  to  consider 
the  contract  of  insurance  at  an  end,  or  in  full  force.  If  he 
elects  to  consider  the  policy  at  an  end,  then  the  question 
arises  whether  the  company  was  justified  in  the  declaration  of 
forfeiture.  If  it  was,  there  can  be  no  further  liability;  if  it 
was  not,  then  the  assured  ought  to  have  the  value  of  the  pol- 
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icy  at  tlie  time  of  the  forfeitnre.  \ln  this  case  the  court  as- 
sumed that  the  amonnt  paid  by  way  of  premiums,  with  inter- 
est, would  properly  measure  that  value;  but  it  must  be  ap- 
parent that  such  cannot  be  the  correct  view,  for  the  reason 
that  during  the  time  when  the  premiums  were  paid,  the  in- 
sured was  carried  by  the  company,  and  has  had  the  benefit  of 
the  insurance  during  that  period;  for  if  he  had  died  during 
that  time,  the  company  must  have  paid  the  amount  secui*ed 
by  the  policjM  If  the  business  has  been  properly  conducted, 
the  ditference  between  the  amount  paid  and  the  cost  of  carry- 
ing the  risk,  onght  to  be  the  then  value  of  the  policy  to  the 
assured;  for  with  that  sum  he  ought  to  be  able  to  secure  other 
insurance  upon  as  good  terms  as  those  of  the  policy  in  question. 
J  It  may  be,  however,  that  by  reason  of  impaired  health,  or  other 
cause  for  which  he  is  not  to  be  charged,  he  is  no  longer  insur- 
able upon  the  usual  terms,  and  if  such  be  the  case,  he  ouglit 
not  to  acquiesce  in  the  company's  declaration  of  forfeiture,  but 
insist  upon  his  right  that  the  policy  should  be  continued  in 
force;  and  to  this  end  he  may  institute  a  proceeding  in  chan- 
cery to  have  it  adjudged  in  force,  and  the  rights  of  tlie  parties 
may  thus  be  speedily  determined,  and  the  question  of  forfeit- 
ure set  at  rest;  or  he  may  tender  his  premiums,  and  if  refused, 
wait  until  the  policy  by  its  terms  shall  be  payable,  and  bring 
an  action  on  the  policy.  /  Day  v.  Conn.  Life  Ins.  Co.  45  Conn. 
480;  N.  T.  Life  Ins.  doTv.  Statham,  93  U.  S.  24;  Phoenix  Ins. 
Co.  v.  Baker,  85  111.  210. 


It  is  objected  that  the  action  can  not  be  maintained  by  the^ 
present  plaintiff,  but  we  see  no  ground  for  the  objection.  She  y 
was  the  beneficiary  and  the  person  entitled  to  enjoy  the  ad- 
vantages to  be  derived  under  the  contract,  and  no  reason  has 
been  assigned  why  she  mav  not  enforce  whatever  rights  may 
arise  upon  a  cancellation  of  it.  Nor  is  there  any  force  in  the 
objection  that  no  recovery  can  be  had  under  the  common 
counts,  for  tlie  reason  that  by  stipulation  of  the  parties  the 
declaration  was  to  be  regarded  as  containing  a  special  count 
adapted  to  the  case  to  be  made  by  the  proof  In  our  opinion 
the  court  erred  in  fixing  the  measure  of  damages,  and  for  this 
reason  the  judgment  will  be  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 
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64  ^130 

ies  ^  FbANK  W.   BrICKEY 

V. 

I 

J.  B.  Davis  et  al. 

Gaunishment — Practice  when  oabnisheb  summoned  in  different 
SUITS. — \\niere  a  garnishee  is  sammoned  in  two  different  suitn,  and  in  the 
last  one  answers,  admitting  an  indebtedness,  bat  stating  that  he  had  been 
previously  summoned  at  the  suit  of  another  party,  which  suit  was  still  pend- 
ing, the  proper  practice  would  be  to  suspend  final  judgmant  in  the  last  case 
until  the  termination  of  the  first  suit. 

Appeal  from  the  Conoty  Court  of  Randolph  county;  the 
Hon.  Sample  G.  Parks,  Judge,  presiding.  Opinion  filed  Oc- 
tober 6,  1881. 

Messrs.  Gordon  &  Hood,  for  appellant;  that  judo;ment 
should  have  been  ^iven  against  tlie  (garnishees,  cited  Imp.  Ins. 
Co.  V.  Gunning,  81  111.  236;  Gillilan  v.  Nixon,  26  III.  50; 
Stahl  V.  Webster,  11  111.  611. 

Wall,  J.  Brickej  sued  out  of  the  county  court  of  Ran- 
dolph county  a  writ  of  attachment  ao^ainst  J.  B.  Davis  &  Co., 
and  caused  the  Commissioners  of  Drainage  District  Ko.  1,  etc., 
to  be  summoned  as  garnishees.  At  the  June  term,  1881,  the 
plaintiff  in  attachment  obtained  a  judgment  by  default  against 
the  defendants  in  attachment,  and  the  garnishees  answered, 
admitting  that  they  were  indebted  to  the  defendants  in  the 
sum  of  $262.42,  but  setting  up  that  they  had  been,  befoie 
the  commencement  of  this  suit,  summoned  as  garnishees  in 
respect  of  the  same  indebtedness,  at  the  suit  of  Wm.  Swan- 
wick,  returnable  to  the  Sept.  term,  1881,  of  the  circuit  court 
of  said  county.  For  this  reason  the  court  discharged  tiie  gar- 
nishees, and  the  plaintiff  appealed.  Assuming  that  the  money 
in  the  hands  of  the  garnishee  was  the  proper  subject  of  such  a 
proceeding,  which  was  not  questioned,  and  that  Swanwick 
would  have  the  better  position  in  regard  to  it  by  reason  of  his 
prior  service  and  suit  in  a  different  court,  still  we  think  the 
proper  practice  was  to  suspend  final  judgment  until  the  termi- 
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nation  of  Swanwick's  case.  It  may  be  he  will  not  succeed  in 
holding  the  fund,  and  that  it  will,  in  the  end,  be  subject  to 
Brickey's  claim.  The  court  has  ample  power  to  make  all  sncli 
orders  as  are  equitable  and  necessary  to  protect  the  rights  of 
the  parties.  R  S.  1874,  Ch.  62,  Sec.  24;  and  in  this  instance 
the  most  suitable  order  would  have  been  to  continue  the  case, 
and  await  the  action  of  the  circuit  court.  The  judgment  is 
reversed  and  cause  remanded. 

Beversed  and  remanded. 


9    968 
47    41^ 


Fbedoline  Bross 

V. 

The    Cairo    and    Vixcennes    Railroad  Company, 

use,  etc. 

1.  Recoupment. — Mutual  demands  arising  out  of  the  same  subject-mat- 
ter and  capable  of  being  balanced  against  each  other,  may  be  adjusted  in 
one  action  by  recoupment.  It  is  not  necessary  the  opposing  claims  should  be 
of  the  same  character;  a  claim  originating  in  contract  may  be  set  up  againsv 
one  founded  in  tort,  if  they  arise  out  of  the  same  subject-matter,  and  are  sus- 
ceptible of  ac^justment  in  one  action.  So,  in  an  action  upon  a  note  given  to 
aid  the  construction  of  a  railway,  the  defendant  may  prove  by  way  of  recoup- 
ment, damages  arising  from  the  construction  of  the  railway  across  his  own 
lands,  in  violation  of  an  agreement  not  to  do  so,  made  at  the  time  of  giving 
the  note. 

2.  Contradicting  writing  by  parol. — ^The  rule  excluding  parol  evi- 
dence in  cases  of  written  instruments  does  not  apply  in  cases  where  the  orig- 
inal contract  was  verbal  and  entire,  and  a  part  only  was  reduced  to  writing; 
nor  where  a  failure  or  want  of  consideration  is  set  up  as  a  defense. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
Hon.  David  J.  Baker,  Judge,  presiding.  Opinion  filed  Oc- 
tober 6,  1881. 

Messrs.  Linegab  &  Lanrden,  for  appellant;  that  parol  evi- 
dence of  the  contein})oraneun8  ac^reement  was  admissible, 
cited  Shugart  v.  Moore,  78  Pa,  St.  469;  Pike  v.  Fay,  101  Mass. 
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134:;  Pierce  v.  Woodward,  6  Pick.  206;  Mann  v.  Siayser,  76 
111.  365;  Ruff  V.  Jari-ett,  94  III.  475;  Barclay  v.  Wainwright, 
86  Pa.  St.  191;  Van  Brnnt  v.  Day,  81  N.  Y.  251;  Weaver  v. 
Fletcher,  27  Ark.  510;  Basshor  v.  Forbes,  36  Md.  154. 

Upon  the  riglit  to  recoup  damages:  Edwards  v.  Todd,  1 
Scam.  462;  Nichols  v.  Rnckels,  3  Scam.  298;  Kaskaskia 
Bridge  Co.  v.  Shannon,  1  Gilm.  15;  Sanger  v.  Fincher,  27 
111.  346. 

Damages  may  be  recouped  under  the  general  issue:  Babcoek 
V.  Trice,  18  111.'^  420;  Murray  v.  Carlin,  67  111.  286;  Cook  v. 
Preble,  80  111.  381. 

llecoupment  has  always  received  favorable  consideration 
from  the  courts:  Stow  v.  Yarwood,  14  111.  424;  Streeter  v. 
Streeter,  43  111.  155;  Peck  v.  Brewer,  48  III.  54. 

Messrs.  Green  &  Gilbert,  for  appellee;  relied  upon  C.  & 
V.  R.  R  Co.  V.  Parker,  84  III.  613. 

Wall,  J.  This  was  an  action  of  assumpsit  by  appellee 
against  appellant  upon  an  instrument  in  writing  in  the  words 
and  figures  following : 

"Cairo,  III.,  Dec.  18, 1867. 

"  For  value  received,  I  promise  to  pay  to  the  order  of  the 
Cairo  and  Vincennes  Railroad  Company  the  sum  of  two  hun- 
dred dollars;  this  note  to  become  due  and  payable  when  the 
track  of  said  railroad  shall  be  laid  from  Cairo  through  Pulaski 
count3',  and  cars  shall  have  run  thereon.  F.  Bross.*' 

The  declaration  contained  two  special  counts^  and  the  common 
money  counts.  The  first  special  count  set  out  the  said  instru- 
ment in  haec  verha^  and  alleged  that  the  said  railroad  was  laid 
Cairo  through  Pulaski  county,  and  that  cars  had  run  thereon, 
from  on  December  15, 1872.  The  second  special  count  set  out 
the  legal  effect  of  the  instrument,  and  alleged  that  the  track  of 
said  road  bad  been  laid  and  i;ars  had  run,  etc.,  as  stated  in  the 
first  count,  and  that  the  defendant  had  notice  thereof,  etc. 

The  defendant  pleaded  the  general  issue,  and  five  other  pleas. 
The  plaintiff  demurred  to  the  2nd,  3rd,  5th,  and  6th  pleas,  and 
replied  specially  to  the  fourth  plea. 
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The  fourth  was  a  plea  of  want  of  consideration.  To  this 
plea  the  plaintiff  replied  that  upon  the  faith  of  the  said  instrn- 
ment  in  writing,  and  other  donations  and  subscriptions,  the 
railroad  company  had  expended  more  than  a  million  of  dollars 
in  the  construction  of  its  road,  etc.  The  court  sustained  the 
demurrer  to  the  2nd,  3rd,  5th,  and  6th  pleas,  and  the  defendant 
stood  by  the  pleas. 

It  is  urged  that  the  court  erred  in  sustaining  the  demurrer 
to  the  2nd  and  3d  pleas.  The  2nd  plea  alleged  that  the  de- 
fendant was  the  owner  of  a  large  quantity  of  real  estate  situ- 
ate on  Commercial  Avenue,  in  Cairo,  Illinois,  of  great  value; 
that  the  note  was  given  upon  the  understanding  between  de- 
fendant and  the  plaintiff  that  the  road  should  not  be  built 
along  said  avenue,  as  had  been  the  previous  intention;  that 
the  defendant  had  formerly  refused  to  give  the  note  in  suit 
for  the  reason  that  he  believed  the  road,  if  built,  would  be 
built  along  said  avenue,  and  would  greatly  injure  his  prop- 
erty, but  that  when  he  was  informed  by  said  company  that 
said  road  would  not  be  built  along  said  avenue,  and  was 
again  requested  .to  give  said  note,  he  consented  to  do  so  upon 
said  understanding- and  agreement;  that  after  the  making 
*of  the  said  note,  which  was  really  but  a  donation  to  the  com- 
pany to  induce  it  to  build  the  road,  the  company  proceeded 
to  build  the  road,  and  did,  in  violation  of  its  said  agreement 
and  understanding,  lay  the  track  along  said  avenue,  and  in 
front  of  the  property  of  the  plaintiff  and  against  his  protest 
and  objection,  and  to  his  injury. 

The  third  plea  set  up  substantially  the  same  facts  as  the 
second;  alleged  that  the  property  of  defendant  was  damaged 
by  reason  of  the  building  of  the  road,  in  the  sum  of  fifteen 
hundred  dollars,  and  offered  to  set  off  so  much  thereof  as 
would  cover  the  amount  due  on  the  note.  No  point  is  made 
as  to  the  ruling  of  the  court  on  the  5th  and  6th  pleas.  On  the 
trial  the  defendant  offered  to  prove  the  facts  set  up  in  the 
third  plea  by  way  of  recoupment  under  the  general  issue,  but 
the  court  declined  to  hear  the  proof,  and  the  plaintiff  having 
first  introduced  the  note  and  proved  the  completion  and  opera- 
tion of  the  road  prior  to  Jan'y  1,  1873,  recovered  a  judgment 
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for  the  amount  due  on  the  note.  It  is  urged  by  counsel  for 
appellee — plaintiff  below — that  the  questions  arising  in  this 
case  have  been  settled  by  the  Supreme  Court  in  the  case  of  the 
C.  &  V.  K.  R  Co.  V.  Parker,  84  111.  613.  In  that  case  a  note 
similar  to  this  was  involved,  and  the  maker  sought  to  prove 
that  it  was  given  upon  the  express  understanding  that  the  road 
should  be  fuU}^  built  and  completed  within  two  years  from  the 
date;-  that  such  understanding  was  the  sole  consideration  of 
the  note;  that  tlie  road  was  not  built  within  the  time  fixed, 
and  so  the  consideration  failed.  The  Supreme  Court  were  of 
opinion  that  the  defense,  if  allowed,  would  amount  to  an  alter- 
ation or  change  of  the  terms  of  the  note,  and  applied  the  fa- 
miliar rule  that  parol  contemporaneous  evidence  is  not  admis- 
sible to  change  the  legal  force  and  effect  of  a  written  instru- 
ment, or  to  make  the  contract  different  from  what  the  writing 
imports,  and  therefore  disallowed  the  defense.  Upon  the 
question  whether  the  Parker  case  is  fully  in  point  and  controls 
this,  so  far  as  the  second  plea  is  concerned,  the  members  of  the 
court  sitting  in  this  case  are  not  perfectly  agreed,  and  as  the 
case  may  be  disposed  of  on  other  grounds,  and  without  con- 
sidering that  branch  of  it,  no  opinion  need  be  expressed  upon  it. 
The  third  plea  was  in  substance  a  plea  of  recoupment,  and 
this,  as  well  as  the  offer  of  the  evidence  under  the  general 
issue,  presents  the  question  whether  the  matters  contained  in 
that  plea  can  be  shown  by  way  of  recoupment.  In  Stow  v. 
Yarwood,  14  111.  429,  the  Supreme  Court  of  this  State  placed  ■ 
the  doctrine  of  recoupment  on  a  solid  basis  and  announced  the  ' 
broad  rule  that  mutual  demands  arising  out  of  the  same  subject- 
matter,  and  capable  of  being  balanced  against  each  other,  may 
be  adjusted  in  one  action  by  recoupment;  that  it  is  not  nec- 
essary the  opposing  claims  should  be  of  the  same  character. 
A  claim  originating  in  contract  may  be  set  up  against  one 
founded  in  tort,  if  the  counter  claims  arise  out  of  the  same 
subject-matter  and  are  suseeptabic  of  adjustment  in  one  action. 
This  doctrine  tends  to  promote  justice  and  prevent  needless 
litigation.  It  avoids  circuity  of  action  and  multiplicity  of 
suits.  Our  Supreme  Court  have  repeatedly  approved  the 
views  expressed  in  Stow  v.  Yarwood,  and  the  doctrine  is  prom- 
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inent  in  the  various  States  of  the  Union,  and  comports  with 
the  common  practical  demand  for  asueedy  adjustment  of  con- 
troversies with  the  fewest  possible  complications. 

But  it  is  urged  by  counsel  that  this  doctrine  cannot  be^in- 
voked  here  because  to  prove  the  facts  set  up  in  the  third  plea 
would  be  to  vary  by  parol  the  terms  of  the  written  instru- 
ment. As  we  read  that  instrument  it  expresses  how  much 
money  shall  be  paid,  when,  to  whom,  and  by  whom.  It  does 
not  in  terms  give  the  consideration  on  which  it  is  based;  it 
does  not  in  any  manner  refer  to  the  location  of  the  road,  and 
to  prove  the  facts  alleged  does  not  contradict  or  vary  anything 
that  is  written,  but  only  establishes  by  parol  a  stipulation  made 
at  the  time  the  note  was  given,  but  which  was  not  then  reduced 
to  writing.  The  rule  excluding  parol  evidence  does  not  apply 
in  cases  where  the  original  contract  was  verbal  and  entire,  and 
a  part  only  was  reduced  to  writing:  1  Gr.  Ev.  Sec.  284,  a. 
Nor  where  a  failure  or  want  of  consideration  is  set  up  as  a 
defense.  G.  W.  Ins.  Co.  v.  Eees,  29  111.  272.  AVatermaa 
on  Set-off  thus  states  the  doctrine  on  this  point  as  appli- 
cible  to  the  subject  of  recoupment,  Sec.  468:  " But  whe.»*e  the 
part  of  the  contract  upon  which  the  action  is  brought  con- 
sists of  mutual  stipulations,  made  at  the  same  time  and 
relating  to  the  same  subject-matter,  there  may  be  a  recoup- 
ment of  damages  for  tlie  breach  of  another  part;  whether  the 
different  parts  are  contained  in  one  instrument  or  in  several, 
and  although  one  part  is  in  writing  and  the  other  by  parol." 
And  as  follows.  Sec.  542:  "There  can  be  no  difference  in  prin- 
ciple, whether  the  whole  transaction  is  embodied  in  one  writ- 
ten instrument,  setting^  forth  the  cross-ob!i<]:ations  of  the  par- 
ties,  or  whether  it  takes  the  form  of  a  separate  and  distinct 
undertaking  by  each  party,  nor  can  it  make  any  substantial 
difference  that  the  undertaking  of  one  party  has  been  reduced 
to  writing,  while  the  engagement  of  the  other  party  remains 
in  parol;"  and  the  same  views  are  clearly  stated  in  Batterman 
V.  Pierce,  3  Hill,  171;  Branch  v.  Wilson,  13  Fla.  543.  But 
aside  from  tliis  aspect  of  the  case,  and  ignoring  the  element 
of  the  alleged  agreement,  that  the  road  should  not  be  built 
along  Commercial  avenue,  we  are  inclined  to  think  that  the 
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proof  was  competent  as  tending  to  make  out  a  right  of  action, 
independent  of  the  contract.  In  a  word,  the  offer  then  was  to 
show  that  by  reason  of  the  construction  of  the  road  along  the 
street  in  front  of  the  defendant's  property,  he  had  sustained  a 
direct  and  special  injury.  Does  not  such  an  oflFer  tend  to  show 
^ prhna  facie  cause  of  action? 

The  road  was  built,  as  the  evidence  tends  to  show,  since  the 
adoption  of  the  present  Constitution,  which  declares,  Sec.  13, 
Art.  2,  that  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation.  Without  discussing  the  sub- 
ject in  its  details,  we  are  disposed  to  hold  that  the  evidence 
oiFered  made  a  prima  facie  case,  subject,  perhaps,  to  be  over- 
come by  a  full  development  of  all  the  facts  which  might  have 
followed  in  the  investigation  thus  commenced.  City  of  Pekin 
V.  Brcnton,  67  111.  477;  Stone  v.  Fairburg,  etc.  R  R  68  III. 
394;  Stock  v.  City  of  East  St.  Louis,  85  111.  377.  Did  this, 
then,  arise  out  of  the  same  subject-matter  as  that  upon  which 
the  plaintiff  sued?  "We  think  it  must  be  so  considered,  and 
that  it  would  be  an  undue  refinement  of  language  to  say  oth- 
erwise. For  the  reasons  given  we  are  of  the  opinion  that  the 
judgment  of  the  circuit  court  should  be  reversed  and  cause 
remanded  for  another  trial,  and  it  is  so  ordered. 

Eeversed  and  remanded. 


Sophia  Metsseb 
Amos  Thompson. 

1.  Banks— LiXbh^ity  of  stockholder  at  law. — 'By  the  charter  of  the 
People's  Bank  of  Belleyille,  the  stockholders  were  made  individually  liable 
to  depositors  for  default  of  the  corporation  in  making  payment  of  any  debt. 
This  was  a  purely  legal  liability  and  the  remedy  against  a  stockholder  is  at 
law  and  not  in  equity. 

2.  Individual  liability.— The  word  ''individually**  as  used  in  the 
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charter,  means  separately,  and  an  action  can  be  maintained  a^fainst  a  single 
stockholder. 

8.     RbLATION  of  stock HOLDEllS  TO  EACH  OTHER — SuiT  BY  ONE  AGAINST 

ANOTHER. — In  respect  of  claims  ac*ainst  the  bank,  the  stockholders  stand  in 
the  relation  of  co-partn^rs,  and  one  cannot  sue  the  other  at  law.  If  one  has: 
been  sued  and  paid  the  recovery,  he  may  have  contribution  from  the  other 
stockholders  by  proceeding  in  equity,  but  stockholders  cannot  by  confessing 
judgments  in  favor  of  each  other  and  paying  such  judgments,  evade  the 
liability  imposed  upon  them  by  law.  The  provision  was  made  for  the  protect- 
tion  of  the  creditors  of  the  bank,  and  not  for  the  stockholders. 

Appeal  from  the  City  Court  of  Eivst  St.  Louis;  the  Hon.. 
Chas.  T.  Ware,  Judge,  presiding.  Opinion  filed  October  6^ 
1881. 

Mr.  Wm.  C.  Kueffner,  for  appellant;  as  to  the  liability  of 
stockholders,  and  that  such  liability  may  be  enforced  at  law,, 
cited  Wincock  v.  Turpin,  96  111.  143;'Cul7er  v.  Third  Nat.  Bank, 
64  III.  528;  Corwith  v.  Culver,  69  111.  503;  Tibballs  v.  Libby,. 
87  III.  142;  Fuller  v.  Ledden,  87  III.  310;  Avery  v.  Weir,  89' 
111.  25;  McCarthey  v.  Lavasche,  89  111.  270. 

An  action  will  not  lie  by  one  stockholder  against  a  fellow 
stockholder  to  enforce  a  personal  liability  for  a  debt  of  the- 
company:  Richardson  v.  Abendroth,  43  Barb.  165;  Beers  v. 
Waterbury,8  Bos  worth,  397;  Bailey  v.  Baucker,  3  Hill,  190;. 
Weber  v.  Fickey,  47  Md.  200. 

One  who  participates  in  the  profits  of  a  corporation  by  re«- 
ceiving  dividends,  is  a  stockholder:  Thompson  on  Stockholder's^ 
Liabilities,  §  168;  Hoan's  Case,  2  John.  5  H.  229;  Gouth^ 
waite's  Case,  3  De  G.  &  Em.  258;  Phil.  R  R  Co.  v.  Cowell,. 
28  Pa.  St.  329;  Trumbull  v.  Pay  son,  95  U.  S.  418. 

Mr.  Charles  W.  Thomas,  for  appellee;  that  the  remedy 
against  the  stockholder  is  in  equity,  cited  Smith  v.  Hackabee, 

53  Ala.  191. 

If  a  stockholder  pays  off  the  debt  of  the  bank  to  the  extent 
of  his  shares  of  stock  he  has  done  all  the  statute  requires  of 
liim:  Kipp  v.  Bell,  86  111.  577;  Tallmadgev.  Fishkill  Iron 
Co.  4  Barb.  382;  Robinson  v.  Bank  of  Darien,  18  Ga.  109; 
Boyd  v.  Hall,  56  Ga.  363. 

Vol.  IX.         M 
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Wall,  J.  The  People's  Bank  of  Belleville  was  a  corpora- 
tion engaged  in  the  bnsiness  of  banking  under  a  special  charter 
which  contained  this  provision:  "Whenever -default  shall  be 
made  in  the  payment  of  any  debt  or  liability  contracted  by 
the  corporation,  the  stockholders  shall  be  held  individually 
responsible  for  an  amount  equal  to  the  amount  of  stock  held 
by  them  respectively." 

The  bank  suspended.  Thompson,  the  defendant  below,  was 
a  stockholder  to  the  amount  of  one  thousand  dollars,  and  was 
sued  by  Meisser,  the  plaintiff  below,  who  was  a  depositor. 
The  verdict  and  judgment  were  for  defendant  below.  In  the 
cases  of  Culver  v.  Third  National  Bank,  64  111.  528;  Fuller  v. 
Ledden,  87  111.  312;  McCarthy  v.  Lavasche,  89  111.  270;  Win- 
cock  V.  Turpin,  96  111.  143,  it  was  determined  that  the  liability 
imposed  by  provisions  similar  to  this  was  a  purely  legal  lia- 
bility, and  the  proper  subject  of  a  suit  at  law.  It  was  said  in 
the  last  case  that  when  the  statute  creates  a  liability,  the  rem- 
edy is  invariably  at  law,  unless  the  statute  provides  for  pro- 
ceedings in  equity;  that  this  is  almost  axiomatic,  and  so  well 
understood  as  to  require  no  discussion  or  citation  of  authority. 
It  is  urged,  however,  in  this  case,  that  the  liability  imposed  by 
this  charter  is  joint,  and  cannot  be  enforced  by  suit  against  a 
.  single  stockholder.  It  will  be  noticed  that  in  some  of  the 
cases  referred  to,  the  word  "  each  "  is  used,  and  in  some  the 
word  "severally;"  and  it  is  argued  that  the  word  "indi- 
vidually," as  used  here,  is  in  no  sense  equivalent  to  either  of 
those  words,  and  that  there  is  no  several  liability.  The  word 
individually  means  separately,  and  this  again  means  singly. 

Again,  the  word  severally  means  separately.  To  separate 
is  to  disunite,  to  divide,  to  disconnect,  to  sever.  Things  which 
are  equal  to  the  same  thing  are  equal  to  each  other.  It  is 
urged  that  "  individually  "  is  used  to  designate  a  character  as 
contrasted  to  the  corporate  existence  or  condition.  If  that  is 
all  it  is  inserted  for,  it  is  of  no  significance,  for  the  same  idea 
would  be  conveyed  by  the  sentence  if  this  word  were  wholly 
omitted;  and  in  that  case  it  would  be  clear  that  a  personal  as 
opposed  to  a  corporate  liability  was  meant,  and  the  result 
would  be  that  with  that  meaning  only,  the  word  serves  no  real 
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use  and  signiiieB  nothing.  It  is  contrary  to  all  rules  of  con- 
struction to  so  read  the  language  employed  in  a  statute.  Every 
word  is  supposed  to  have  a  substantial  meaning.  If  this  is 
not  the  true  construction,  then  it  would  be  necessary  whenever 
a  creditor  seeks  to  enforce  the  liability  here  provided  for  to 
join  all  the  stockholders,  thus  imposing  much  additional  costs, 
and  producing  endless  confusion.  Indeed,  we  cannot  under- 
stand how  it  would  be  practicable  to  enforce  a  joint  liability  at 
law,  for  reasons  which  are  obvious.  The  law  makers  knew  the 
rule  that  a  liability  imposed  by  statute  is  enforcible  at  law, 
unless  the  remedy  by  bill  in  equity  is  provided  for,  and  it 
would  seem  unreasonable  that  they  intended  to  use  a  word  in 
such  a  strained  sense  as  to  produce  this  result  But  so  far  as 
the  present  case  is  concerned,  can  the  objection  be  now  made 
that  the  liability  is  joint  and  not  several?  We  think  not; 
but  that  it  must  be  by  plea  in  abatement,  and  comes  too  late. 
1  Ch.  on  PI.  46.  If  the  liability  is  legal,  and  that  is  settled 
by  the  repeated  rulings  of  the  Supreme  Court,  this  suit  was 
properly  brought,  or  at  least  the  objection  cannot  be  enter- 
tained upon  the  present  state  of  the  pleadings. 

The  plaintiff  below  made  out  a  case  as  alleged  in  the  dec- 
laration, and  the  question  now  for  consideration  arises  upon 
the  defense  which  was  successfully  interposed.  It  was  shown 
on  behalf  of  defendant  that  after  the  bank  failed,  an  arrange- 
ment was  entered  into  between  defendant  and  three  other 
stockholders,  Heintzelman,  Mans  and  Krafft,  by  which  the  de- 
fendant confessed  a  judgment  to  Heintzelman  for  $1,000. 
Heintzelman  confessed  a  similar  judgment  to  Mans,  Mans  con- 
fessed a  similar  judgment  to  Erafft,  and  Erafft  confessed  a 
similar  judgment  to  defendant  The  defendant  then  paid 
Heintzelman  theamountof  his  judgment,  $1,000;  Heintzelman 
paid  Mans,  Mans  paid  Krafft,  and  Erafft  paid  the  same  money 
back  to  the  defendant  The  defendant's  money  thus  went 
around  and  paid  four  thousand  dollars  of  claims  held  by  stock- 
holders against  the  bank.  The  bank  owed  defendant  $1,000, 
which  was  the  basis  of  his  judgment  against  Erafft  Heint- 
zelman's  judgment  was  based  upon  an  account  with  the  bank 
for  some  $98,  and  sundry  certificates  of  deposits  acquired 
from  third  parties. 
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The  Supreme  Court  in  discussing  the  position  of  shareliolders 
under  similar  statutes,  have  treated  them  as  co-partners  in  re- 
spect to  this  liability.  Fuller  v.  Ledden,  McCarthy  v.Lavasche, 
and  Wincock  v.  Tnrpin,  siipra*  and  similar  views  have  been 
expressed  in  other  States,  and  the  rule  announced  that  there- 
fore one  shareholder  could  not  sue  another  at  law.  Burr  v. 
Jf  Waterbury,  8  Bosworth,  N.  Y.  397;  Bailey  v.  Bunker,  iTHill, 

190;  Eichardson  v.  Alendrith,  43  Barbour,  165;  Thayer  v. 
Union  Tool  Co.  4  Gray,  80;  Weber  v.  Fickey,  47  Md.  200. 

Of  course  the  liability  imposed  by  this  provision  gives  credit 
and  standing  to  the  bank.  Any  one  about  to  deal  with  the 
institution  would  inquire  who  were  the  stockholders,  and  what 
their  pecuniary  condition,  and  would  consider  this  a  substan- 
tial guarantee.  But  if  the  position  assumed  by  this  defense  is 
well  taken,  the  supposed  guarantee  is  worthless,  and  whenever 
the  stockholder  chooses  to  become  himself  a  creditor  of  the 
'  bank  by  becoming  a  depositor  himself,  he  may  give  it  the  money 
which  the  charter  meant  should  go  to  the  outside  depositor. 
This  provision  was  inserted  as  security  for  somebody — was  it 
for  the  stockholder?  We  think  such  was  not  the  purpose  of 
the  legislature. 

Now  this  transaction,  so  far  as  defendant  is  concerned 
amounts  to  a  cancellation  of  what  the  bank  owed  him,  and  in 
effect  the  defense  is  that  because  the  bank  was  his  debtor,  he 
is  discharged  from  liability.  In  other  words,  a  claim  held  by 
a  stockholder  against  the  bank  is  a  valid  set-off  to  the  demand 
of  a  creditor  against  a  stockholder.  The  defendant  urged  that 
his  case  stood  upon  the  ground  that  he  had  paid  off  the  judg- 
ment rendered  against  him  at  the  suit  of  Heintzelman, 
and  therefore  he  was  discharged.  On  the  other  hand,  it  was 
urged  that  Heintzelman,  who  was  also  a  stockholder, 
could  not  maintain  the  suit  against  defendant  That 
in  substance  he  was  suing  upon  a  demand  for  which 
himself  was  in  part,  if  not  wholly,  responsible;  that  the 
relation  of  the  parties  was  in  effect  that  of  co-partners,  and 
therefore  the  proceeding  was  nugatory  and  unavailing.  It  is 
replied  to  this  that  no  matter  whether  the  suit  was  well  con- 
ceived or  not,  the  subject-matter  and  the  result  was  such  as  to 
constitute  a  substantive  payment  of  so  much  of  the  corporate 
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debt.  It  must  be  apparent  that  in  proportion  to  the  amount 
of  his  stock,  Heintzelman  was  as  much  bound  for  the  subject- 
matter  of  the  judgment  as  Thompson  was,  and  that  his  only 
just  demand  against  Thompson  was  for  contribution,  not  for 
one-half  or  one-third,  or  any  other  aliquot  part,  to  be  ascer- 
tained by  considering  only  the  shares  held  by  the  two  men, 
but  for  his  proportion  with  the  other  stockholders,  all  other 
such  demands  being  taken  into  account 

In  the  case  of  Bailey  v.  Bunker,  su^pra^  the  Supreme  Court 
of  New  York,  in  discussing  a  similar  statute,  says:  ^^  They 
(shareholders)  do  not  come  within  the  reason  and  policy  of  the 
law  which  was  made  for  the  protection  of  third  persons  dealing 
with  the  company,  and  not  for  the  benefit  of  stockholders  or 
co-partners.  They  are  left,  and  should  in  justice  be  left,  to 
such  remedies  as  had  already  been  provided  by  law  for  the  ad- 
justment of  partnership  transactions.  They  may  go  into 
chancery  for  an  account,  and  have  the  claims  of  all  parties 
settled  on  equitable  principles." 

In  the  case  of  Wincock  v.  Turpin,  9upra^  our  Supreme  Court 
say,  incidentally,  page  143,  that  after  a  shareholder  has  been 
sued  and  paid  the  recovery,  he  is,  no  doubt,  entitled  to  contri- 
bution from  all  the  other  shareholders,  and  in  enforcing  si^ch 
right  it  may  be  equity  would  be  the  proper  forum,  as  he  could 
thus  compel  each  shareholder  to  contribute  pro  rata^  according 
to  the  number  of  shares  held  by  him.  If  this  provision  is  in- 
tended for  the  benefit  and  protection  of  non-stockholders,  and 
if  stockholders  are  for  this  purpose,  and  in  the  adjustment  of 
this  liability,  to  be  regarded  as  co-partners,  then  the  defense 
here  interposed  must  fail. 

That  such  is  the  true  view,  we  think,  is  amply  sustained  by 
reason  and  authority.  The  judgment  will,  therefore,  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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C.  M.  Wakefield 

V. 

George  W.  Pennington. 

PRA.CTICB— Failubb  TO  FiLB  DBCLA.RATioif. — ^WheTO  the  record  shows 
that  no  declaration  was  filed  in  the  cause,  the  judgment  is  erroneous  and 
must  be  reversed. 

Ebbob  to  the  Circuit  Coart  of  Jasper  county ;  the  Hon. 
John  H.  Halley,  Judge,  presiding.  Opinion  filed  October 
6,  1881. 

Mr.  John  H.  Hallet,  for  plaintiff  in  error;  cited  Practice 
Act,  §  48. 

Wall,  J.  Defendant  in  error  brought  an  action  of  assump- 
sit  against  plaintiff  in  error.  The  summons  was  duly  served, 
and  at  the  return  term  a  default  was  entered  and  damages  as- 
sessed at  $324.44.  The  record  fails  to  show  that  a  declaration 
was  ever  filed  in  the  case — rather,  it  shows  that  there  was  none 
— ^nor  has  a  diminution  been  suggested  or  any  reason  for  sup- 
posing that  there  was  a  declaration  and  that  it  has  been  mis- 
placed.   The  judgment  must  therefore  be  reversed,  and  the 

cause  remanded. 

Beversed  and  remanded. 


The  People,  use,  etc. 

V. 

Beverly  Wiltshire  et  al. 

1.  Replevin— ExBOUTiow  op  wnrr.— The  prime  object  of  an  action  of 
replevin  is  to  put  the  plaintiff  in  possession  of  the  property,  and  when  a  writ 
is  sued  out  and  proper  bond  given,  it  is  the  first  duty  of  the  officer  to  seize 
the  property  and  then  read  the  writ  to  the  defendant,  if  he  can  be  found,  etc. 
It  is  not  a  compliance  with  his  duty  to  merely  read  the  writ  to  the  defendant. 
Whether  the  defendant  may  feel  disposed  to  deliver  up  the  property  or  not, 
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is  of  no  conseqaence  to  the  officer;  it  is  his  imperative  duty  to  seize  the  profh 
erty  if  it  can  be  foand. 

2.  Insoltenct  of  defendant  iCAT  BE  SHOWN. — In  an  action  against 
a  sheriif  upon  his  official  bond,  for  a  failure  to  serve  a  replevin  writ,  evidence 
of  the  insolvency  of  the  defendant  in  replevin  is  admissible. 

3.     VulDABLB  SALE — MORTOAOEB  PUBCHASINa  AT  HIS  OWN  SALE. — ^The 

fact  that  the  property  in  question  was  purchased  by  the  plaintiff  in  replevin 
at  his  own  sale  as  mortgagee  cannot  be  inquired  into  in  this  proceeding  upon 
the  sheriff's  bond.  At  the  bei«t  such  sale  was  only  voidable,  and  could  only 
be  avoid  3d  in  equ'.ty  by  the  mortg.igor  or  eeatui  que  trust  upon  proper  appli- 
cation within  a  reasonable  time.  The  objection  cannot  be  raised  by  third 
parties. 

4.  MoHTGAOEE  ENTITLED  TO  POSSESSION. — But  if  the  salo  had  been  void, 
the  mortgagee  might  Jiave  taken  possession  under  the  insecurity  clause  in  the 
mortgage;  and  if  such  possession  had  been  disturbed,  he  could  regain  it  by 
action  of  replevin. 

EuROB  to  the  Circuit  Court  of  Randolph  county;  the  Hon. 
Amo8  Watts,  Judge,  presiding.     Opinion  filed  October  6, 1881. 

Mr.  John  Micitan  and  Mr.  Albert  N.  Spraoub,  for  plain- 
tiflf  in  error;  as  to  the  execution  of  a  writ  of  replevin,  cited 
Kev.  Stat.  1874,  852;  Wells  on  Replevin,  165;  Abrams  v. 
Jones,  4  Wis.  806. 

Sales  to  a  mortgagee  are  merely  voidable  at  the  suit  of  the 
mortgagor  or  cestui  que  tfnist:  4  Kent.  Com.  515;  N.  Y.  Cent. 
Ins.  Co.  V.  Nat  Pro.  Ins.  Co.  20  Barb.  470;  2  Wait's  Actions 
and  Defenses,  210;  1  Story's  Eq.  §321;  Bispbam's  Eq.  136; 
1  Perry  on  Trusts,  §  195;  Forbes  v.  McCullom,  1  Gilm.  614; 
McConnell  v.  Gibson,  12  111.  128;  FoUansbee  v.  Kilbreth,  17 
111.  522;  Lockwood  v.  Mills,  39  111,  602;  Kruse  v.  Steffens,  47 
111.  112;  Hamilton  v.  Lnbukee,51  111.  415. 

A  return  by  an  officer  is  conclusive  against  him,  but  is  not 
final  in  his  own  favor:  Freeman  on  Executions,  604;  Rorer 
on  Judicial  Sales,  293. 

A  party  cannot  make  testimony  for  himself:  Morgan  v.  Peet, 
32  III.  281;  McCausland  v.  Wonderly,  66  111.  410;  Aiken  v. 
Hodge,  61  III.  436. 

Evidence  of  the  insolvency  of  the  defendant  in  replevin  was 
admissible,  as  showing  the  actual  injury  suffered  by  neglect  of 
the  sheriff:    Sedgwick  on  Damages,  633. 
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Mr.  J.  Perry  Johnson,  for  defendants  in  error;  that  the  law 
requires  only  reasonable  diligence  of  a  sheriff  in  serving  a 
writ,  and  this  is  a  question  for  the  jury,  cited  Freeman  on  Ex- 
ecutions, §§  107,  252;  Trigg  v.  McDonald,  2  Humph.  386; 
Barnes  v.  Thompson,  2  Swan,  313;  Hindman  v.  Borden,  10 
Wend.  368;  Wells  on  Replevin,  §  298. 

An  officer  is  not  protected  by  his  writ  in  taking  property 
from  the  possession  of  one  not  named  in  the  writ:  State  v. 
Jinkins,  10  Ohio  S:.  73;  Ramsdell  v.  Biiswell,  54  Me.  546; 
Willard  v.  Kimball,  10  Allen,  201;  Simpson  v.  Reynolds,  14 
Barb.  506:  Butler  v.  Montgomery,  50  N.  T.  353;  Ottis  v. 
Williams,  70  K  Y.— ;  2  Hilliard  on  Torts,  344;  Lyon  v. 
Qeere,  15  Ala.  360;  Perkins  v.  Thornburg,  10  Cal.  189. 

Want  of  title  in  the  plaintiff  may  be  set  up  as  an  excuse  for 
not  serving  the  writ:  Stephens  v.  Frazier,  2  B.  Mon.  250; 
Crosby  V.  Baker,  6  Allen,  295;  Com'th  v.  Kennard,  8  Pick. 
133;  Brush  v.  Fowler,  36  III.  53;  Jansen  v.  Acker,  23  Wend. 
480;  Perkins  v.  Thormburg,  10  Cal.  189. 

If  the  officer  finds  the  property  in  possession  of  one  named 
in  the  writ,  he  should  return  the  writ:  Morris  on  Replevin, 
170;  Bird  v.  Colboth,  3  Wall.  334;  Wells  on  Replevin,  §  298. 

The  sheriff  could  not  serve  the  writ  outside  his  own  county: 
Isett  V.  Stuart,  80  111.  404. 

A  new  trial  will  not  be  granted  merely  on  a  preponderance 
of  testimony  against  the  Verdict:  Blair  v.  Field,  5  Kan.  68 ; 
Goldsmith  v.  Boersch,  28  la.  351;  McKay  v.  Underwood,  47 
Mo.  185;  Smith  v.  Kruger,  33  Ind.  86;  Bradford  v.  Rudolph, 
45  Mo.  426. 

A  verdict  will  not  be  set  aside  when  there  is  some  evidence 
to  support  it:  Simmons  v.  Johnson,  47  111.  350;  Sheerman  v. 
0.  &  M.  R.  R.  Co.  48  111.  523;  Am.  Ex.  Co.  v.  Bruce,  60  lU. 
201. 

Or  when  the  evidence  is  conflicting:  Young  v.  Rock,  48  111. 
42;  Hope  Ins.  Co.  v.  Lonergan,  48  111.  49;  Union  Hide  and 
Leather  Co.  v.  Shoenman,  48  111.  74;  Farr  v.  Scott,  50  Ind. 
490;  Moss  v.  Vroman,  5  Wis.  147;  Turner  v.  Turner,  17  Ohio 
St.  449;  Staples  v.  Wellington,  58  Mo.  453. 
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Wall,  J.  This  was  an  action  of  debt  on  the  official  bond  of 
Wiltshire,  as  sheriff  of  Randolph  countj.  It  is  allesjed  in  the 
declaration  that  Crawford,  for  whose  use  the  suit  was  brought, 
had  sued  out  of  the  circuit  court  a  writ  of  replevin  to  recover 
the  possession  of  fourteen  stacks  of  wlieat,  then  held  by  one 
Smith;  and  that,  though  the  proper  bond  was  given,  and  the 
sheriff  having  accepted  the  same,  undertook  to  execute  the  writ 
of  replevin,  yet  that  he  neglected  to  do  so,  whereby  the  wheat 
was  not  replevied  according  to  the  command  of  the  writ,  and 
the  plaintiff  suffered  loss  accordingly.  A  trial  was  had,  re- 
sulting in  a  verdict  and  judgment  for  defendant.  The  evidence 
shows  that  the  wheat  had  originally  belonged  to  one  Watson, 
who  had  given  a  chattel  mortgage  upon  it. to  Crawford,  the 
plaintiff,  and  the  latter,  under  a  provision  contained  in  his 
mortgage,  had  taken  possession,  and  had  caused  the  property 
to  be  advertised  and  sold,  himself  becoming  the  purchaser, 
one  Blair  having  conducted  the  sale,  which  occurred  on  the 
13th  of  September,  1875.  Smith,  who  was  a  constable,  holding 
an  execution  against  Watson,  levied  upon  the  wheat  and  adver- 
tised it  for  sale  on  the  16th  of  October,  1875,  at  ten  o'clock 
A.  M.  On  the  9th  of  October,  Crawford  sued  out  this  writ  of 
replevin,  and  placed  it  in  the  hands  of  the  sheriff,  and  also 
gave  him  a  sufficient  and  satisfactory  bond;  and  the  sheriff,  on 
the  11th  or  12tli,  sent  the  writ  to  Gore,  as  his  deputy,  to  exe- 
cute. Gore  lived  at  Red  Bud,  where  Smith  also  lived.  The 
wheat  was  in  a  iield,  four  and  one-half  miles  from  Ked  Bud. 
Gore  knew  where  it  was,  and  knew  that  the  sale  was  to  be  at 
ten  o'clock  on  the  16th.  Crawford  went  to  see  Gore,  and  was 
informed  that  the  latter  had  not  vet  seen  Smith,  but  that  he 
would  certainly  attend  to  the  matter. 

It  seems  that  Smith  was  then  at  Waterloo,  in  Monroe  coun- 
ty, or  was  supposed  to  be,  and  that  it  was  understood  that  he 
was  keeping  out  of  the  way  in  order  to  avoid  being  served  with 
tills  writ  of  replevin.  Gore,  as  well  as  the  sheriff,  so  under- 
stood  it,  and,  as  he  testified,  took  considerable  care  to  watch 
the  trains  coming  from  Waterloo;  and  though  he  knew  the 
sale  was  set  for  ten  o'clock,  it  seems,  from  his  own  evidence, 
tliat  he  remained  in  Eed  Bud  until  the  train  arrived  on  the 
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16th,  between  11  and  12  o'clock;  and  when  Smith  did  not 
appear,  he  mounted  a  horse  which  he  had  ready  and  ^'  ran  him 
nearly  down  "  to  get  to  the  stacks  before  the  sale,  but  did  not 
arrive  there  till  a  little  before  one  o'clock,  though  the  distance 
was  only  four  and  a  half  miles,  and  then  found  that  the  sale 
had  taken  place.  He  then  read  the  writ  to  Smith  and  de- 
manded the  wheat,  but  did  not  get  it,  and  returned  the  writ 
served  by  reading  to  Smith,  but  that  the  property  was  not 
found  in  the  possession  of  Smith,  but  had  previously  been  sold 
by  the  latter  on  execution,  and  therefore  he  could  not  take 
and  deliver  the  same  as  he  was  in  said  writ  commanded. 
Plaintiff  proposed  to  prove  that  Smith  was  insolvent,  and  that 
a  judgment  against  him  would  have  been  worthless;  but  the 
court  refused  to  admit  the  evidence. 

By  the  statute,  Ch.  119,  it  is  provided  that  upon  the  issuance 
of  the  writ  of  replevin  the  plaintiff  shall  execute  and  deliver  to 
the  officer  receiving  the  writ,  a  bond,  etc.,  conditioned  that  he 
will  duly  prosecute  the  suit  and  make  return  of  the  property, 
if  return  shall  be  awarded,  and  save  and  keep  harmless  the 
officer  in  replevying  the  property;  and  "upon  such  bond  being 
given,  the  sheriff,  constable  or  other  proper  officer,  shall  forth- 
with execute  such  writ  by  seizing  and  delivering  the  property 
therein  mentioned  to  the  plaintiff  or  his  agent,  and  by  reading 
such  writ  to  the  defendant  if  he  can  be  found:"  Sec.  14;  and 
by  Sec.  15  it  is  provided  that  it  shall  be  the  duty  of  the  officer 
to  read  the  writ  to  the  defendant,  whether  the  property  is 
found  or  not,  unless,  when  none  of  the  property  is  found,  the 
plaintiff  or  his  agent  otherwise  directs;  and  by  Sec.  16,  when 
the  defendant  cannot  be  served  by  reason  of  non-residence  or 
absence  from  the  State,  or  concealment,  etc.,  notice  may  be 
given  him  as  in  cases  of  attachment;  and  by  Sec.  17  the  plain- 
tiff may  declare  in  trover  for  the  property  or  any  part  of  it 
that  may  not  be  found. 

The  prime  object  in  this  form  of  action  is  to  put  the  plaintiff 
in  possession  of  the  property;  and  to  secure  the  officer  against 
loss  by  reason  of  his  failure  to  establish  his  right  to  the  prop- 
erty, he  is  required  to  execute  a  bond,  which  is  a  protection  to 
the  officer,  and  to  which  the  defendant  may  resort  in  case  of 
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necessity.  When  this  bond  is  given,  the  first  duty  of  the  o£El- 
cer  is  to  seize  and  deliver  the  property  to  tlie  plaintiff,  and 
then  to  read  the  writ  to  the  defendant,  if  he  can  be  found. 
This  is  the  plain  language  of  the  statute,  and  there  is  no  room 
tor  construction.  It  is  not  a  compliance  with  his  duty  to 
merely  read  a  writ  to  the  defendant.  ^^  Whether  the  defendant 
who  has  possession  of  the  property  may  feel  disposed  to  give 
it  up  or  not,  is  a  matter  of  no  consequence.  The  ofScer  is  au- 
thorized by  the  writ,  and  it  is  his  imperative  duty  to  seize  the 
property  if  it  can  be  found,  and  deliver  it,  as  commanded  by 
the  writ."  Yott  v.  People,  91  111.  13.  The  defendant  is 
not  bound  to  take  any  affirmative  action.  The  writ  commands 
the  uheriff  to  take  the  property.  It  does  not  command  the 
defendant  to  deliver  the  property  to  the  sheriff.  The  sheriff 
must  perform  the  mandate  of  the  writ,  and  deliver  the  prop- 
erty to  the  plaintiff,  regardless  of  the  wishes  of  the  defendant^ 
or  whether  he  may  be  found  or  not.  Horr  v.  People^  etc,  95 
111.  169;  Wells  on  Eeplevin,  page  166-6.  In  this  case  the  of- 
ficer neglected  this  primary  duty  devolving  upon  him,  and 
seems  to  have  supposed  that  all  he  had  to  do  was  to  get  service 
upon  the  defendant ;  and  while  this  was  a  part  of  his  duty,  it 
was  only  a  part 

When  the  writ  came  to  his  hands,  he  should  have  gone 
promptly  and  seized  the  property,  and  delivered  it  to  the  plain- 
tiff. This  done,  he  shoqld  have  read  the  writ  to  defendant,  it 
he  could  be  found.  This  remedy  would  be  of  but  small  value 
in  many  instances,  if  the  conduct  of  the  officer  in  this  case  can 
be  justified,  for  all  the  defendant  would  have  to  do  would  be 
to  evade  service,  and  dispose  of  the  property.  But  if  the 
officer  was  correct  in  supposing  that  he  had  only  to  read  the 
writ  to  defendant,  or  that  he  must  do  that  in  the  first  instance, 
still  we  are  bound  to  say  that  he  was  extremely  negligent  and 
inefficient.  Though  he  knew  the  sale  was  to  occur  at  ten 
o'clock,  and  though  he  knew  that  Smith  was  avoiding  him,  yet 
he  remained  in  Bed  Bud  until  aller  eleven  o'clock,  taking  the 
chances  that  Smith  would  come  on  that  morning's  train  from 
Waterloo.  Even  upon  his  own  theory  as  to  his  duty,  reason- 
able prudence  would  have  dictated  that  he  should  be  at  the 
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place  of  sale  by  ten  o'clock,  for  he  had  tlie  best  reason  to  be- 
lieve or  apprehend  that  Smith  would  be  there  promptly,  and 
that  he  might  get  there  without  going  through  Red  Bud, 
especially  when  by  that  route  he  could  not  possibly  reach  the 
place  by  the  time  fixed. 

The  conrt  on  motion  of  defendants,  instructed  the  jury  as 
follows,  to- wit:  "1st.  The  court  instructs  the  jury  that  the 
sh'feriff  of  Randolph  county  cannot  serve  a  writ  of  replevin  out 
of  his  own  county,  and  in  this  case  could  not  have  served  the 
writ  until  the  defendant  in  the  writ  of  replevin,  J .  Matt 
Smith,  returned  from  Monroe  county,  and  if  the  jury  from  the 
evidence  believe  that  the  sheriff  and  his  deputy  used  all  rea- 
Bonable  diligence  in  serving  the  writ,  you  should  find  for  the 
defendants."  Given.  "  2nd.  The  court  further  instructs  the 
jury  that  a  sale  by  a  constable  under  an  execution  passes  the 
title  in  the  property  immediately  on  the  conclusion  of  the 
sale,  and  if,  from  the  evidence,  yon  believe  that  the  constable's 
sale  was  over  when  the  sheriff's  deputy  arrived  with  the  writ 
of  replevin,  he  could  not  under  the  writ  seize  the  property;  and 
if  from  the  evidence  you  believe  the  sheriff  exercised  reasona- 
ble diligence,  you  should  find  for  the  defendants."     Given. 

The  first  instruction  assumes  that  the  writ  could  onlv  be 
executed  by  service  upon  the  defendant,  ignoring  the  duty  of 
the  oflicer  to  seize  the  property  and  deliver  it  to  the  plaintiff, 
and  is  at  fault  for  that  reason.  It  is  also  erroneous,  because 
it  assumes  that  the  writ  could  not  be  served  until  the  defend- 
ant returned  from  Monroe  county.  Perhaps  it  could  not,  so 
far  as  personal  service  on  Smith  was  concerned,  but  that  was 
a  question  of  fact  for  the  jury,  and  the  implication  was  that 
nothing  could  be  done  until  then,  when  as  we  have  se^n,  the 
presence  or  absence  of  Smith  had  nothing  to  do  with  the 
matter  of  replevying  the  property. 

As  to  the  second  instruction,  it  may  be  said,  that  waiving 
the  correctness  of  the  general  proposition  intended  to  be  an- 
nounced, it  was  calculated  to  impress  the  jury  with  the  idea  that 
if  the  officer  had  been  reasonably  diligent  in  his  effort  to  serve 
the  writ  on  the  constable  before  the  sale  was  made,  the  verdict 
should  be  for  defendant,  ignoring  the  fact  that  his  duty  re- 
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quired  him  to  place  the  property  in  possession  of  the  plaintiff 
in  the  first  instance.  It  may  be  that  if  the  sale  had  been  made 
in  good  faith,  and  had  been  completed  by  payment  of  the  pur- 
chase-money and  by  delivery  to  the  buyer,  that  the  ofiicer  could 
not  properly  have  then  taken  the  property;  the  point  is  not 
raised  and  we  do  not  discuss  it;  but  the  instruction  seems  to 
be  imperfect  in  not  informing  the  jury  what  would  be  neces- 
sary to  constitute  a  valid  sale,  and  in  assuming  that  there  was 
such  a  sale  in  this  instance. 

The  plaintiff  requested  the  court  to  give  the  following 
instruction:  "  2d.  The  court  further  instructs  the  jury  that  the 
law  is  that  a  sheriff,  upon  receiving  a  writ  of  replevin,  shall 
execute  the  same  without  delay,  by  seizing  upon  the  property 
in  the  writ  of  replevin  specified,  and  also  by  reading  the  same 
to  the  defendant  in  the  writ  of  replevin  named,  if  found  in  his 
county;  and  if  the  jury  find  from  the  evidence  that  the  said 
defendant  held  said  writ  an  unreasonable  time,  and  did  not 
seize  the  within  described  property;  and  if  they  further  find 
from  the  evidence  that  it  was  in  the  power  of  said  sheriff,  his 
special  deputy,  to  serve  said  writ  by  seizure,  and  that  the  said 
sheriff  or  his  special  deputy  only  served  the  same  by  reading 
to  the  defendant  in  said  writ  mentioned,  then  they  should  find 
for  the  plaintiff."  But  the  court  refused  said  second  instruc- 
tion as  asked  by  plaintiff,  but  modified  and  chatiged  the  same 
by  inserting  therein  after  the  word  defendant  in  the  last  clause 
the  following:  "  And  that  property  was  then  in  possession  of 
defendant  in  the  writ." 

For  reasons  apparent  from  what  we  have  already  said,  we 
think  the  court  erred  in  this  modification.  The  refusal  of  the 
court  to  permit  the  plaintiff  to  show  the  insolvency  of  Smith, 
is  assigned  for  error.  If  the  property  was  not  delivered  to  the 
plaintiff,  and  if  there  was  personal  service  on  the  defendant, 
the  former  might  have  declared  in  trover,  and  upon  the  proper 
state  of  facts  might  have  obtained  a  judgment  for  the  value 
of  the  propert}',  and  if  the  defendant  was  solvent,  he  might 
thus  have  obtained  substantial  justice  in  the  end;  but  if 
through  the  neglect  of  the  oflScer  to  replevy  the  property,  a 
judgment  against  the  defendant  for  its  value  was  his  only 
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resource,  it  was  material  to  know  how  much  that  jndjcrment 
would  have  been  worth.  Hence,  we  think  the  proof  was  com- 
petent,  and  that  tlie  court  erred  in  rejecting  it  It  is 
urged,  however,  by  the  defendant  in  error,  that  the  plaintiff 
had  no  property  in  the  wheat,  for  the  reason  that  the  sale  was 
made  by  himself  through  his  agent,  and  that  he  could  not 
become  the  purchaser  at  his'  own  sale.  The  sale  was  not  void, 
but  only  voidable,  and  the  objection  could  not  be  made  by  the 
defendant,  he  having  no  interest  in  the  property.  Where  one 
who  is  a  trustee  or  mortgagee  assumes  to  purchase  at  )iis  own 
sale,  the  transaction  may  be  avoided  in  equity,  provided  the 
mortgagor  or  cestui  que  trust  within  a  reasonable  time  makes 
the  proper  application  for  that  purpose,  but  until  set  aside  it 
is  valid,  and  so  far  as  third  parties  are  concerned  they  cannot 
make  the  objection.  Eruse  v.  Steffens,  47  111.  112;  Hamil- 
ton V.  Lubekee,  51  111.  412;  Bush  v.  Sherman,  80  III.  160. 

But  if  this  sale  had  been  void,  we  have  no  doubt  tliat  the 
mortgagee  would  have  had  the  right  to  take  possession  of  the 
property.  The  mortgage  was  executed  December  30,  1874,  to 
secure  a  note  due  December  24,  1875,  and  had  been  properly 
acknowledged  and  recorded.  It  contained  what  is  generally 
known  as  the  "  insecurity  clause,"  and  when  the  constable  was 
about  to  levy  an  execution  upon  the  wheat,  this  clause  would 
have  justified  the  plaintiff  in  taking  possession  though  his 
note  was  not  yet  due;  and  if  his  subsequent  proceedings  were 
invalid,  yet  if  he  got  possession  he  might  retain  ft,  and  if  the 
property  was  taken  from  him,  might  have  regained  it  by  a  suit 
in  replevin.    The  judgment  will  be  reversed  and  the  cause 

remanded. 

Beversed  and  remanded. 
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William  Pabkeb 

V. 

The  Singer  Manufacturing  Company  et  al. 

1.  Judgment  upon  bcirs  facias. — ^A  judgment  rendered  upon  a  scire 
facias  that  the  defendant  *'  be  made  party  to  the  judgiiient  rendered  at  the 
April  term,  A.  D.  1879,  and  that  an  execution  issue  thereon,"  while  not  strictly 
formal,  is  not  a  nullity.  Whatever  may  be  the  value  of  such  a  judgment,  the 
proper  method  of  attacking  it  is  by  direct  proceedings  to  reverse  it,  and  not 
by  bill  in  equity. 

2.  Jurisdiction  in  equity. — ^Whatever  will  discharge  a  surety  in  equity 
is  also  recognized  at  law;  so,  where  a  surety,  made  a  party  to  a  judgment 
against  the  principal  by  scire  facias,  suffered  a  default,  he  could  not  after- 
wards, by  proceeding  in  equity,  seek  to  enjoin  such  judgment  on  the  ground 
that  there  had  been  an  agreement  between  the  judgment  creditor  and  his 
principal  to  stay  execution  upon  the  original  judgment.  The  surety  had  his 
day  in  court,  and  should  have  presented  his  defense  in  the  proceedings  upon 
the  scire  facias, 

3.  Dissolution  of  injunction. — ^The  record  in  this  case  failing  to  show 
that  any  iigunction  was  ever  granted,  so  much  of  the  decree  as  awards  dam- 
ages upon  dissolution  of  an  injunction,  is  reversed. 

Error  to  the  Circuit  Court  of  Eichland  county;  the  Hon. 
Wm.  0.  Jones,  Judge,  presiding.  Opinion  filed  October  6, 
1881. 

Mr.  J.  C.  Allen,  for  plaintiff  in  error;  that  an  agreement 
between  a  judgment  creditor  and  a  principal,  to  stay  execution 
upon  a  judgment  against  the  latter,  will  discharge  tlie  surety, 
cited  Brant  on  Suretyship,  §  325;  Davis  v.  The  People,  1 
Gilm.  409;  Warner  v.  Crane,  20  III.  148;  Warner  v.  Camp- 
bell, 26  111.  282;  Flynn  v.  Mudd,  27  111.  323;  Galbraith  v. 
FuUerton,  53  HI.  126;  Montague  v.  Mitchell,  28  111.  481. 

Messrs.  Bell  &  Green,  for  defendants  in  error;  that  the 
judgment  is  valid,  cited  Coursen  y.  Hixon,  78  111.  339. 

The  remedy  against  the  judgment  is  by  writ  of  error,  and 
not  by  bill  in  equity:  Choate  v.  The  People,  19  111.  64;  Crafts 
V.  Hall,  3  Scam.  131;  Gibbons  v.  Bressler,  61  111.  110;  Bryant 
V.  Ballance,  66  111.  188;  Bay  v.  Cook,  81  111.  336;  Hofferbert 
y.  KUnkhardt,  68  UL  450. 
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A  party  having  an  opportunity  to  make  a  defense  at  law 
must  do  so  in  thajti  forum,  and  lie  cannot  resort  to  equity  unless 
he  was  prevented  from  making  a  defense  at  law  by  fraud,  ac- 
cident or  mistake:  Jevne  v.  Osgood,  67  III.  340;  Hubbard  v. 
Hubbard,  61  III.  228;  Palmer  v.  Bethard,  66  111.  629;  Mel- 
lendy  v.  Austin,  69  III.  16;  Higglns  v.  Bullock,  73  III.  205; 
McJilton  V.  Love,  13  III.  487. 

"Wall,  J.  Plaintiff  in  error  filed  his  bill  in  chancery 
against  the  defendants  in  error,  averring  that  the  complain- 
ant in  the  bill,  and  one  Win.  Rhode,  became  sureties  for  ore 
Cornelius  A.  Payne  on  a  certain  bond,  executed  to  the  Singer 
Manufacturing  Co.,  for  his  (Payne's)  faithful  performance  of 
certain  duties  therein  mentioned;  that  suit  was  brought  on 
said  bond  to  the  April  term  of  the  Richland  Circuit  Court,  A. 
D.  1878;  that  Payne  and  Rhode  were  served  with  process, 
but  no  service  was  had  on  plaintiff  in  error,  and  no  appearan(  e 
was  entered  by  him;  that  at  the  April  term,  1879,  judgment 
in  favor  of  plaintiff  in  that  suit  was  rendered  against  Payne 
and  Rhode  by  default,  for  $343.36  and  cost,  under  a  stipula- 
tion between  the  Singer  Manufacturing  Co.  and  Payne,  the 
principal  in  said  bond;  that  execution  was  to  be  stayed  on 
$150.00  of  the  amount  for  six  months,  and  for  twelve  months 
on  the  balance  of  said  judgment;  that  on  the  1st  of  March, 
A.  D.  1880,  a  writ  of  acLfa.  was  issued  out  of  the  circuit  court 
against  plaintiff  in  error,  to  make  him  a  party  to  the  judgment 
against  Payne  and  Rhode;  that  said  scLfa,  was  served  upon 
plaintiff,  but  that  he  failed  to  appear,  and  that  a  default  was 
taken  against  him,  but  that  no  proper  judgment  was  rendered 
against  him  for  the  amount  of  said  former  judgment  or  for  any 
sum  of  money  whatever,  and  the  pretended  judgment  on  %cLfa^ 
was  made  part  of  the  bill. 

The  bill  charges  that  there  was  no  judgment  of  the  circuit 
court  on  which  an  execution  could  rightfully  issue  against 
plaintiff  in  error;  that  an  execution  was  issued  by  the  clerk 
and  placed  in  the  hands  of  the  sheriff,  James  I.  Richey,  on  .the 
22nd  day  of  December,  A  D.  1880,  on  said  pretended  judg- 
ment, and  that  the  sheriff  was  about  to  levy  the  same  on  the 
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goods,  chattels,  lands  and  tenements  of  said  plaintiff  in  error, 
and  that  said  execution  was  fraudulent  and  void,  for  the  reason 
that  there  was  no  judgment  against  plaintiff  in  error  on  which 
an  execution  could  issue;  that  the  agreement  between  the 
Singer  Manufacturing  Co.  and  the  said  Payne,  principal  in 
the  bond  originally  sued  on,  by  which  plaintiff  in  that  suit 
granted  a  stay  of  execution  against  Payne  and  Ehode,  on  the 
judgment  against  them,  was  made  without  the  knowledge  or 
consent  of  plaintiff  in  error,  or  the  knowledge  or  consent 
of  his  co-surety,  Wra.  Khode,  and  that  such  an  agreement  was 
a  fraud  upon  his  rights,  and  that  plaintiff  in  error  had  no< 
knowledge  of  any  such  agreement  until  long  after  he  had  suf- 
fered a  default  on  sci,  fa.  against  him. 

The  bill  makes  James  I.  Richey,  sheriff,  and  the  Singer 
Manufacturing  Co.  defendants,  and  prays  process,  that  a  tem- 
porary injunction  be  granted  against  the  sheriff,  enjoining  liim 
from  levying  said  execution  upon  property  of  plaintiff  in  error, 
and  that  the  clerk  be  enjoined  from  issuing  any  further  execu- 
tion on  said  judgment,  and  that  plaintiff  be  discharged  from 
any  further  liability  as  surety  on  said  bond  or  pretended  judg- 
ment, and  for  general  relief. 

The  court  below  sustained  a  demurrer  to  the  bill  and  dis- 
missed the  same  at  the  cost  of  the  plaintiff  in  error. 

Defendants  in  error,  having  filed  a  suggestion  of  damages 
upon  the  dissolution  of  the  injunction,  the  court  heard  evidence, 
and  assessed  the  damages  at  the  sum  of  twenty-five  dollars. 
It  is  now  urged  that  the  court  erred  in  each  of  these  matters. 

The  objection  taken  to  the  judgment  is  that  that  portion  of 
it  rendered  upon  the  scire  facias  is  not  sufficiently  in  form  to 
base  an  execution  upon,  and  that  by  the  extension  of  time  con- 
tained in  the  original  judgment  the  plaintiff  in  error  was  dis- 
charsred.  The  bill  makes* an  exhibit  of  the  order  of  the  court 
rendered  upon  the  scire  facias^  and  it  appears  that  default 
havinir  been  made,  it  was  ordered ''that  William  Parker  be 
made  party  to  the  judgment  rendered  at  the  April  term,  A.  D. 
1879,  and  that  an  execution  issue  thereof."  While  this  may 
not  be  as  formal  as  it  should  be,  we  are  not  able  to  declare  it 
a  nullity. 

Vol.  DL   "      » 
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We  think  whatever  may  be  tlie  value  of  this  jndirinent,  the 
proper  metliod  of  attacking  it  is  by  a  direct  proceeding  to  re- 
verse it,  and  not  by  bill  in  equity.  Gibbons  v.  Bressler,  61 
111.  110;  Bryant  v.  Wallace,  66  111.  188.    , 

Upon  the  other  branch  of  the  case,  it  is  no  doubt  true  that 
the  surety  may  insist  upon  being  discharged  when  the  creditor 
stipulates  in  a  binding  manner,  upon  a  sufficient  consideration 
for  a  definite  delay  in  tlie  payment  of  the  debt,  and  relief  in 
such  cases  was  originally  given  in  courts  of  equity  as  one  of 
tlie  special  heads  of  jurisdiction,  because  in  a  great  variety  of 
cases  it  was  questionable  whether  the  defense  could  be  asserted 
at  law,  though  it  could  be  in  all  cases  in  equity.  It  would 
seem  that  in  this  country  very  generally,  whatever  may  be  the 
rule  now  in  England,  every  defense  which  discharges  the 
surety  in  equity  is  recognized  also  at  law,  and  such  is  the  set- 
tled doctrine  in  this  State.  Story's  Eq.  Jur.  Sec  325,  326; 
Flynn  v.  Mudd.  27  111.  323. 

The  jurisdiction  of  equity  in  such  cases  is  frequently  exer- 
cised however,  and  circumstances  often  make  it  necessary  to 
resort  to  that  forum  to  prevent  a  failure  of  justice.  It  is  cer- 
tainly competent  to  invoke  the  aid  of  equity  where  there  has 
b3en  no  opportunity  to  make  the  defense  at  law,  and  where 
there  has  been  no  laches  upon  the  part  of  the  complainant. 
But  we  have  been  referred  to  no  case  where  a  party  who  has  had 
the  opportunity  of  making  the  defense  at  law  and  has  neglect- 
ed to  do  so,  was  relieved  in  equity.  The  cases  cited  by  coun- 
sel for  plaintiff  in  error:  Montague  v.  Mitchell,  28  111.  481; 
and  Kennedy  v.  Evans,  31  111.  269,  are  not  parallel.  In  each 
of  those  cases  the  surety  had  signed  judgment  notes,  and  after 
the  debts  matured  extensions  were  granted,  and  finally  judg- 
ments entered  upon  the  cognovets  without  the  knowledge  of 
the  surety  and  in  each  case  relief  was  afforded,  in  equity.  In 
the  case  at  bar  th^alleged  ground  of  complaint  was  the  agree- 
ment to  stay  execution,  being  a  part  of  the  judgment,  which 
by  the  scire  faciaSy  the  complainant  was  called  upon  to  in- 
spect. By  the  scire  facias  he  was  invited  to  make  known  any 
objections  he  might  have  to  becoming  a  party  to  that  very 
judgment  of  which  he  now  complains.     He  thus  had  his  day 
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in  court;  he  made  default,  and  he  cannot  be  heard  to  say  that 
lie  neglected  to  ascertain  the  character  of  that  judgment,  and 
thus  averring  his  own  negligence,  put  a  court  of  equity  in 
motion  to  enable  him  to  avail  of  a  defense,  which  but  for  his 
own  carelessness  might  as  well  have  been  interposed  at  law. 
To  permit  this  would  violate  fundamental  principles  well  es- 
tablished and  repeatedly  announced  by  our  own  courts.  Ven- 
num  V.  Davis,  35  111.  568;  Palmer  v.  Bethard,  66  111.  520; 
Allen  V.  Smith,  72  111.  331:  Higgins  v.  Bullock,  73  111.  205. 

"We  are  therefore  of  opinion  that  the  court  properly  sus- 
tained the  demurrer  to  the  bill.  We  must,  however,  reverse 
so  much  of  the  decree  as  awards  damages  upon  an  alleged  dis- 
solution of  the  injunction.  While  the  bill  prays  for  an  in- 
junction and  is  sworn  to,  and  while  the  record  recites  that  the 
injunction  had  been  dissolved,  yet,  upon  the  most  careful  ex- 
amination we  are  unable  to  find  that  an  injunction  was 
awarded  either  in  term  or  vacation,  or  that  any  such  process 
ever  issued.  It  is  manifest  that  court  and  counsel  supposed 
otherwise,  but  erroneously,  if  the  record  before  us  is  complete. 
The  mere  recital  that  the  injunction  was  dissolved  is  not 
enough  to  warrant  us  in  this  direct  proceeding  to  assume  that 
an  injunction  had  been  ordered  and  issued  when  there  is  an 
utter  absence  of  any  thing  to  establish  such  a  conclusion.  We 
cannot  act  upon  mere  inference.  The  record  shows  there  was 
no  injunction  to  be  dissolved,  and  of  necessity  there  was  no 
foundation  for  the  suggession  and  award  of  damages.  So 
much  of  the  decree  as  relates  to  the  snstainino^  of  the  demur- 
rer  to  the  bill  is  affirmed,  and  so  much  as  relates  to  the  assess- 
ment of  damages  is  reversed. 

Affirmed  in  part     Reversed  in  part. 
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Henry  Lammert 

V. 

The  Chicago  and  Alton  Bailroad  Company. 

1.  Railroads — Injuky  by  being  upon  cars — Averments  in  declar- 
ation.— ^In  an  action  for  injaries  occasioned  to  one  upon  the  cars  uf  defend- 
ant, by  reason  of  the  negligence  of  defendant's  servants,  an  averment  that 
he  was  upon  the  car  with  the  knowledge  of  the  servants  of  the  company,  and 
with  the  permission  of  the  company,  is  sufficient. 

2.  Defendant  estopped  to  bay  permission  was  not  lawful. — If 
the  party  was  upon  the  cars  with  the  knowledge  and  permission  of  the  com- 
pany, and  by  reason  of  the  latter's  negligence  an  injury  wus  occasioned,  it 
would  be  estopped  from  saying  that  the  permisBion  was  not  granted  in  pursu- 
ance of  the  lawful  rules  and  regulations  of  the  company. 

3.  Breach  op  statute — Comparative  negligence. — A  breach  of 
duty  to  the  state  on  the  part  of  the  plaintiff  will  not  absolve  the  defendant 
from  the  consequence  of  its  act,  unless  that  breach  of  duty  necessarily  con- 
tributed to  the  result,  in  which  case  the  doctrine  of  comparative  negligence 
will  apply. 

4.  Statute  prohibiting  minors  getting  on  cars — Deaf  and  dxtmb 
PERSON. — ^The  second  and  third  counts  in  the  declaration  alleged  that  the 
plaintiflP  was  a  child  under  ten  years,  and  deaf  and  dumb.  Under  the  aver^ 
ments  in  these  two  counts  the  case  is  to  be  construed  without  reference  to  the 
statute  prohibiting  minors  from  getting  on  cars,  for  the  reason  that  it  is  not 
applicable  to  one  situated  as  was  the  plaintiff,  without  proof  of  his  capacity 
to  commit  an  offense. 

5.  Company  liable. — If  a  child  of  the  age  and  condition  of  the  plaintiff* 
ignorant  as  to  the  danger  and  legal  nature  of  the  act,  is  led  to  frequent  the 
cars  of  the  company  by  the  well-meant  though  injudicious  kindness  of  the 
employe,  and  is  hurt  through  their  negligence,  while  performing  services 
within  the  scope  of  their  employment,  the  company  cannot  escape  liability 
on  the  mere  ground  that  he  was  there  without  having  lawful  permission  of 
the  company. 

Appeal  from  the  Circnit  Court  of  Madison  county;  the 
Hon.  Wm.  C.  Jones,  Judge,  presiding.  Opinion  filed  October 
6,  1881. 

Messrs.  Metcalf  &  Bradshaw,  for  appellants;  as  to  the  rule 
of  neijligence  in  cases  of  children  of  tender  years,  cited  Shear- 
man &  Redfield  on  Negligence,  §493;  C.  B.  &  Q.  R.  R.  Co.  v, 
Triplett,  38  lU.  482j  Phil.  &  Reading  R.  R.  Go.  v.  Spearen,  47 
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Pa.  St.  300;  P.  Ft.  W.  &  C.  R.  R  Co.  v.  Bumstead,  48  111.  221 ;. 
111.  Cent.  R  R  Co.  v.  Ilutchiuson,  47  III.  408;  Himd  v.  Geier, 
72  111.  393;  C.  &  A.  R  R  Co.  v.  Murray,  71  111.  601;  Weick 
V.  Lander,  75  111.  93;  Kerr.  v.  Forguc,  54  111.  482. 

Messrs.  Wise  &  D.vvis,  for  appellee;  that  the  plaintiff  was 
wrongfully  upon  the  cars  and  the  compan}'  is  not  liable,  cited 
Ilev.  Stat.  1877,  772;  T.  W.  &  W.  R  R  Co.  v.  Begins,  85  III. 
80  ;T.  W.  &  W.  R.  R  Co.  v.  Brooks,  81  111.  245;  Robertson  v. 
K  Y.  &  E.  R  R  Co.  22  Barb.  91;  C.  &  A.  R  R  Co.  v. 
Michie,  83  111.  427. 

The  negligence  of  the  parent  in  allowin*^  the  child  to  be  in 
a  position  of  danger,  is  an  element  to  be  taken  into  considera- 
tion: Chicago  V.  Starr,  42  111.  174;  T.  W.  &  W.  R  R  Co.  v. 
Millen,  76  111.  278;  O.  &  M.  R  R  Co.  v.  Stratton,  78  111.  88. 

The  plaintiff  must  show  compliance  with  the  conditions  on 
which  his  right  of  action  depends:  Ilonegsberger  v.  Second 
Ave.  R.  R.  Co.  1  Keyes,  570. 

Wall,  J.  The  only  question  is  as  to  the  suflSciency  of  the  first, 
sec*x)nd  and  third  counts  of  the  amended  declaration,  to  which 
the  circuit  court  sustained  a  demurrer.  The  objection  taken  to 
these  counts  is,  that  it  appears  from  the  averments  thereof  that 
the  plaintiff  at  the  time  the  injury  was  received  was  upon  the 
cars  of  the  defendant,  and  that  it  is  not  averred  that  he  was 
there  by  permission  under  the  lawful  rules  and  regulations  of 
the  corporation.  We  are  referred  to  Sees.  17,  18  and  19,  of  an 
act  relating  to  the  fencing  and  operation  of  railroads,  in  force 
July  1,  1874.  These  sections  make  it  an  offense  punishable  by 
fine  and  imprisonment,  to  be  upon  a  locomotive  or  car,  etc. 
unless  the  person  ''so  doing  shall  be  acting  in  compliance 
with  law,  or  by  permission  under  the  lawful  rules  and  regula- 
tions of  the  corporation  owning  or  managing  such  railroad. 
It  is  insisted  tiiat  if  a  person  is  injured  when  so  upon  a  car,  he 
must,  as  a  condition  to  recovery,  show  that  he  was  there  law- 
fully, and  if  he  cannot  show  this,  recovery  is  out  of  the  question. 
The  discussion  of  the  subject  has  taken  a  wide  range  on  both 
sides,  each  party  arguing  the  principles  supposed  to  be  involved 
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from  his  own  standpoint  as  to  the  facts.  We  have  only  to 
look  into  the  averments  of  the  declaration,  and  inquire  whether 
there  is  a  sufficient  cause  of  action  alleged.  The  first  and  sec- 
ond counts  aver  in  substance  that  the  plaintifi'  was  upon  the 
car  with  the  knowledge  of  the  servants  of  the  company  then 
operating  the  train,  and  by  permission  of  the  defendant;  that 
while  so  there  and  using  due  caution,  the  car  was  started, 
causing  him  to  fall;  that  he  hung  to  the  car,  and  while  so 
hanging,  the  brakeman  perceiving  his  danger,  signaled  the  en- 
gineer to  stop;  that  there  was  time  to  do  so  and  prevent  the 
injury,  but  that  the  engineer  negligently  and  carelessly  failed 
to  do  BO,  and  thereby  and  in  consequence  of  such  negligence 
and  carelessness  the  plaintiff  was  hurt.  In  the  second  count 
is  an  averment  not  in  the  first;  that  plaintiff  was  deaf  and 
dumb  and  of  the  age  often  years,  and  that  his  infirmities  were 
known  to  said  servants  of  the  company.  The  third  count 
avers  the  infancy  and  infirmities  of  the  plaintiff,  as  does  the 
second,  and  that  at  divers  times  the  servants  of  the  company 
had  kindly  treated  him  by  permitting  him  to  ride  with  them 
on  the  locomotives,  etc.,  thereby  inducing  him  to  suppose  it 
was  proper  and  safe  for  him  to  get  on  and  be  about  the  carsi 
and  that  by  reason  of  these  inducements  and  being  uninformed 
of  the  danger  and  unlawful  nature  of  the  act,  he  e:ot  on  the  car 
in  question,  and  was  seen  to  be  there  by  the  said  servants  of 
the  company,  they  then  being  aware  of  his  age  and  his  infirmi- 
ties, and  that  they  made  no  objection  to  his  being  there,  but 
permitted  him  to  remain  and  then  follow  the  averments  as  to 
the  details  attending  the  accident,  the  negligence  of  the  engi- 
neer, etc.,  the  same  as  set  out  in  the  first  and  second  counts. 

It  will  be  seen  that  the  plaintiff  avers  that  he  was  upon  the 
CAT  with  the  knowledge  of  the  servants  of  the  company  and 
with  the  permission  of  the  company.  If  this  be  so,  and  if  by 
reason  of  the  negligence  of  the  company  he  was  injured,  we 
think  the  latter  could  not  be  heard  to  say  that  the  permission 
was  not  granted  in  pursuance  of  the  lawful  rules  and  regula- 
tions of  the  company.  It  would  be  estopped  to  say  that  the 
permission  was  informal,  and  thereby  excuse  or  justify  its  own 
negligence.     If  the  defendant  permitted  the  plaintiff  to  be 
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there,  and  the  permission  was  not  of  such  a  character  as  to 
protect  tlie  plaintiff  against  a  prosecution  for  violating  the 
statute,  then  the  defendant  would  beat  least  in  the  position 
of  aiding  and  abetting  the  offense,  and  as  was  said  in  Mohoney 
V.  Cook,  26  Penn.  St.  349,  we  should  work  a  confusion  of  re- 
lations and  lend  a  doubtful  assistance  to  morality,  if  we  should 
allow  one  offender  who  had  injured  ano'^ier  to  set  off  against 
the  plaintiff,  that  he  too,  was  a  public  offender. 

A  broach  of  duty  to  the  State  on  the  part  of  the  plaintiff 
will  not  absolve  the  defendant  from  the  consequence  of  his  act, 
unless  that  breach  of  duty  necessarily  contributes  to  the  result, 
and  in  that  case  the  doctrine  of  comparative  negligence  as 
understood  and  often  defined  by  our  Supreme  Court,  may  well 
apply.  He  who  violates  the  law  must  sutler  its  penalties,  yet 
in  all  other  respects  he  is  entitled  to  its  remedies.  K.  K.  I.  & 
St  L.  R  R.  V.  Irish,  T2  111.  404;  Welsh  v.  Mason,  5  Gray,  505; 
Norris  v.  Litchfield,  35  N.  PL  271;  Bigelow  v.  Reed,  51  Me. 
325.  What  may  be  the  relative  character  of  the  negligence 
of  the  parties,  if  there  be  any  on  the  part  of  either,  must  be 
developed  by  the  evidence.  The  second  and  third  counts  aver 
that  plaintiff  was  deaf  and  dumb,  and  of  the  age  of  ten  years. 
He  was  therefore  of  an  age  when,  even  if  possessed  of  all  his 
faculties,  he  would  be  presumably  incapable  of  committing  an 
offense  against  the  criminal  code,  and  would  be  presumed 
ignorant  of  the  law,  as  he  is  alleged  to  be  in  the  third  count. 
R.  S.  1874,  Ch.  38,  §§  280-283;  Angelo  v.  People,  96  111. 
209;  Bishop  ^n  Crim.  Law,  Book  3,  Ch.  13.  If  this  were  a 
prosecution  against  him  for  violating  §  17  of  the  Railroad 
Act,  it  would  be  neces^sary  to  show,  if  he  is  under  four- 
teen, that  he  has  the  requisite  capacity  to  commit  crim- 
inal offense.  This  section  17  prohibits  any  person  or  minora 
etc;  but  the  language  ussd  must  be  construed  in  connec- 
tion with  the  general  provisions  of  the  criminal  code,  and  the 
term  "minor"  must  be  held  to  mean  only  such  a  minor  as 
under  those  general  provisions  could  commit  an  offense; 
otherwise  any  child,  no  matter  how  young  or  incapable  of 
comprehending  the  nature  of  the  act,  m'ght  be  convictel. 
It  follows  that  under  the  averments  of  these  two  counts  the 
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case  is  to  be  considered  without  reference  to  this  section  17, 
for  the  reason  that  it  is  not  applicable  to  one  situated  as 
was  the  plaintiff,  without  proof  of  his  capacit3\ 

Independent  of  this  view,  we  think  it  must  be  apparent 
that  if  a  child  of  the  a;^e  and  condition  here  described,  igno- 
rant as  to  the  danger  and  legal  nature  of  the  act,  is  led  to  fre- 
quent the  cars  of  the  company  by  the  well  meant  though  inju- 
dicious kindness  of  the  employes,  and  is  hurt  through  their 
negligence  while  they  are  performing  services  within  the  scope 
of  their  employment,  the  company  cannot  escape  liability  on 
the  mere  ground  that  the  child  was  there  without  having  "per- 
mission under  the  lawful  rules  and  regulations  of  the  corpora- 
tion owning  or  managing  the  railroad." 

We  are  of  the  opinion  that  the  first,  second  and  third  counts 
are  not  obnoxious  to  the  objection  taken,  and  that  they  are  sub- 
stantially good.     The  judgment  will  therefore  be  revej?sed  and 

the  cause  remanded. 

Keversed  and  remanded. 


9    392 

^-^  Johanna  Splane 

V. 

Katharine  Byrne. 

1 .  Malicious  prosecution — Want  op  probable  cause. — ^To  recover  in 
this  action  it  is  incumbent  upon  the  plaintiff  to  show  a  ^ant  of  probable 
cause,  and  malice.  Malice  may  be  inferred  from  a  want  of  probable  cause, 
but  a  want  of  probable  cause  can  never  be  inferred  from  malice. 

2.  Probable  cause — Definition. — Probable  cau^e  is  a  reasonable 
ground  of  suspicion,  supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  person  in  the  belief  that  the  person  accused  is 
guilty  of  the  offense  charged. 

3.  Malice  defined. — ^To  constitute  malice,  there  must  be  something 
more  than  mere  spite  or  hatred;  there  must  be  malus  animus,  denoting  that 
the  party  is  actuated  by  improper  and  indirect  motives. 

4.  Practijk — Continuance.  An  affidavit  for  a  continuance  which 
fails  to  show  proper  diligence  to  secure  the  attendance  of  the  witness,  or  that 
there  was  reason  to  expect  that  the  testimony  could  be  had  at  the  next  term 
of  court,  is  insufficient,  and  it  isnot  error  to  refuse  a  continuance  upon  mo- 
tion s  jpx)orted  by  such  affidavit. 
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Appeal  from  the  CircuitCourt  of  St.  Clair  county;  the  Hon. 
W.  II.  Sjsyder,  Judge,  presiding.  Opinion  tiled  October  6, 
1881. 

Mr.  E.  R  Davis  and  Mr.  Geo.  D.  Grekn,  for  appellant; 
contending  that  want  of  probable  cause  and  malice  must  con- 
cur, in  this  action,  cited  Leidig  v.  Rawson,  1  Scam.  272;  Jacks 
V.  Stimpson,  13  111.  702;  McBean  v.  Ritchie,  18  III  114;  Collins 
V.  Hayte,  50  111.  337. 

As  to  meaning  of  probable  cause:  Ritchey  v.  McBean,  17 
III.  63;  Ross  v.  Inness,  35  111.  488;  Chapman  v.  Cawrey,  50 
111.  512. 

As  to  meaning  of  malice:  Harpham  v.  Whitney,  77  111.  32. 

Mr.  William  Winkelman,  for  appellee;  that  the  statement 
in  a  bill  of  exceptions,  "  and  this  was  all  the  evidence,"  is  not 
sufficient,  cited  Henry  v.  Ilalloway,  78  111.  356;  Buckland  v. 
Goddard,  36  111.  206. 

The  affidavit  for  continuance  was  insufficient:  Richardson 
V.  The  People,  31  111.  170;  Eames  v.  Hennessy,  22  111.  628; 
Wilhelm  v.  The  People,  72  111.  468. 

Wall,  J.  This  was  an  action  on  the  case  brought  by  the 
appellee  against  the  appellant,  for  malicious  prosecution 
in  having  caused  the  arrest  of  the  former  on  a  charge 
of  arson.  Tlie  trial  resulted  in  a  verdict  for  the  p!ain- 
tiflF  below  for  $25,  upon  which  a  motion  for  a  new  trial  having 
been  overruled,  a  judgment  was  rendered.  The  court  pro- 
perly instructed  the  jury  as  to  the  law  of  iSie  case,  and  the 
only  errors  assigned  are  that  the  court  ini^^roperly  refused  a 
continuance  asked  by  the  defendant  below,  and  that  a  new 
trial  should  have  been  gr  mted,  bec-iuse  the  verdict  is  against 
ti:'^  law  and  the  evidence.  The  affidavit  for  continuance  does 
not  show  proper  diligence  to  secure  the  testimony  of  the  wit- 
ness, Sweeney,  nor  does  it  sufficiently  appear  that  there  was 
reason  to  expect  that  the  testimony  could  be  had  at  the  next 
term,  and  so  far  as  the  other  witnesses  are  concerned  it  is  ap- 
parent that  the  facts  which  they  were  expected  to  prove  were 
established  by  other  testimony,  of  which  the  defendant  below 
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had  the  benefit  upon  the  trial,  bo  that  no  injnry  was  eustained 
by  her  in  this  respect.  Therefore  tliis  is  no  jast  ground  of 
exception. 

As  to  the  merits  of  the  case  as  disclosed  by  the  evidence, 
we  think  the  position  of  appellant  is  well  taken.  In  order  to 
recover  in  this  action  it  was  incmnbent  upon  the  plaintiff  to 
show  that  there  was  want  of  probable  cause  and  malice,  and 
while  malice  may  sometimes  be  inferred  from  a  want  of  prob- 
able cause,  the  reverse  is  not  true,  and  a  want  of  probable 
cause  cannot  be  inferred  from  malice.  The  burden  is  on  tbc 
plaintiff  to  show  affirmatively  by  circumstances,  or  otherwise, 
tliat  the  defendant  had  no  cause  for  the  prosecution,  no  such 
reasonable  ground  of  suspicion  sufficiently  strong  in  itself  as 
to  warrant  a  cautious  man  in  believing  that  the  person  arrest- 
ed is  guilty  of  the  offense  charged. 

If  probable  cause  exists,  malice  weighs  nothing.  Malice  is 
in  no  case  a  legal  presumption  from  a  want  of  probable  cause, 
it  being  for  the  jury  to  find  from  the  tacts  proven,  when  there 
is  no  probable  cause,  whether  there  was  malice  or  not,  and 
even  when  there  is  a  want  of  probable  cause,  the  defendant 
mav  still  show  that  there  was  an  absence  of  malice. 

Probable  cause  i^  defined  to  be  a  reasonable  ground  of  sus- 
picion, supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautious  man  in  the  belief  that  the  person 
accused  is  guilty  of  the  offenses  charged;  and  to  constitute  mal- 
ice there  must  be  something  more  than  mere  spite  or  hatred; 
there  must  be  malvs  animv^  showing  that  the  party  is 
actuated  by  improper  and  indirect  motives.  These  general 
principles  have  been  repeatedly  declared  by  the  Supreme  Court. 
Eoss  V.  Inness,  35  111.  487;  Harphan  v.  Whitney,  77  III.  32. 
and  applying  them  to  the  case  at  bar,  we  are  clearly  of  opinion 
that  there  was  no  cause  of  action.  It  cannot  be  doubted  that 
there  was  a  malicious  attempt  to  burn  the  house  of  appellant 
in  the  night  time,  endangering  not  only  the  house,  but  the 
lives  of  some  fifteen  human  beings  then  asleep  therein;  and  it 
was  the  plain  duty  of  the  appellant  to  make  every  reasonable 
effort  to  detect  and  bring  the  criminal  to  punishment.  Society 
has  an  abiding  interest  in  the  prosecution  of  those  whose  acts 
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imperil  the  life  and  property  of  the  citizen;  and  the  Ihw  en- 
courages its  own  enforcement.  In  the  very  nature  of  things, 
many  prosecutions  must  fail  from  the  non-attendance  of  wit- 
nesses, and  from  the  want  of  sufficient  evidence  to  establish 
guilt;  and  while  the  defendant  in  a  criminal  proceeding  must 
be  acquitted  unless  proven  guilty  beyond  a  reasonable  doubt, 
yet  the  law  does  not  so  discourage  those  who  would  initiate 
prosecutions  as  to  require  them  at  their  peril  to  obtain  a  con- 
viction. Such  a  rule  would  deter  many  persons  from  inform- 
ing against  those  whom  they  might  have  the  best  of  reasons  to 
believe  guilty. 

Without  stating  the  evidence  in  detail,  we  think  there  was 
enough  to  warrant  the  reasonable  suspicion  that  the  appellee 
was  responsible  for  the  crime,  and  while  we  cannot  say  she 
was  guilty,  yet  the  circumstances  were  such  that  she  ought  not 
to  be  permitted  to  recover  in  this  proceeding.  The  appellant 
seems  also  to  have  had  no  malicious  motive,  and  seems  to  have 
taken  the  proper  care  to  obtain  the  advice  of  the  States  attor- 
ney; and  if,  upon  the  facts  in  proof,  she  can  be  held  for  mali- 
cious prosecution,  we  think  it  would  be  a  precedent  highly 
calculated  to  prevent  the  proper  administration  of  the  criminal 
code.  While  the  amount  of  the  verdict  is  small,  indicating 
that  the  jury,  though  not  properly  applying  the  very  clear  in- 
structions given  them  by  the  learned  judge  who  presided  at 
the  trial,  did  not  regard  the  plaintiff's  case  as  one  having  much 
merit,  yet  it  is  enough  to  carry ^costs,  and  for  a  bad  precedent 
if  suffered  to  stand. 

The  objection  that  the  bill  of  exceptions  was  not  presented 
within  the  time  fixed  by  the  judge,  should  have  been  made 
sooner  and  in  a  different  way,  if  well  founded,  and  the  objec- 
tion that  the  bill  does  not  purport  to  contain  all  the  evidence 
is  not  snstained  by  the  language  of  that  instrument  as  it  ap- 
pears in  the  record.  We  feel  constrained  to  reverse  the  judg- 
ment, and  as  there  is  no  cause  of  action,  the  case  will  not  be 

remanded* 

Reversed. 
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The  County  of  Richland 

V. 

Mortimer  Millard. 

Contracts — Construction. — Appellee  contracted  in  writing  with  appel- 
lant to  act  as  its  attorney  in  defense  of  certain  suits  relating  to  bonds,  and 
for  his  services  was  to  receive  $500  a^  retaining  fee,  and  an  additional  fee  of 
seven  and  one-half  per  cent,  upon  the  amount  of  bonds,  "  in  the  event  the 
county  shall  not  be  obliged  to  issue  said  bonds."  It  was  also  agreed  that 
**  if  any  compromise  is  made  without  the  consent  of  the  said  Millard  (appel- 
lee), he  shall  be  entitled  to  the  seven  and  one-half  per  cent,  on  the  whole 
amount  of  bonds  claimed,  and  such  percentage  shall  be  due  when  the  valid- 
ity of  the  bonds  is  determined  in  favor  of  said  county."  The  contract  was 
made  when  a  mandamus  was  pending  to  compel  the  issue  of  the  bonds.  The 
Sup  erne  Court,  in  another  proceeding  by  a  holder  of  certain  of  the  bonds  to 
recover  interest,  decided  that  the  bonds  were  invalid.  Held^  that  the  pres- 
ent contract  is  to  be  considered  as  one  to  prevent  the  issuance  of  the  bonds, 
and  when  this  was  decided  by  a  court  of  last  resort,  the  contingency  would 
arise  upon  which  the  p?rcontage  would  be  payable,  and  plaintiff  must  show 
that  he  has  performed  or  been  relieved  from  performance  by  the  act  of  the 
other  party,  before  he  can  recover. 

Error  to  the  Circuit  Court  of  Kicliland  county;  the  Hon. 
Wm.  C.  Jones,  Judge,  presiding.  Opinion  filed  October  6, 
1881. 

Messrs.  "Bell  &  Green,  and  Mr.  Aaron  Shaw,  for  plaintiff 
in  error;  that  the  plea  of  the  general  issue  verified,  put  in  is- 
sue the  execution  of  the  ailei^ed  contract,  cited  Ilinton  v. 
Husbands,  3  Scam.  187;  P.  &  O.  II.  R.  Co.  v.  Neill,  16  111. 
269. 

Such  contracts  can  only  be  proved  by  the  records  of  the 
board:  McIIaney  v.  County  of  Marion,  77  111.  488;  County  of 
Vermillion  v.  Knight,  1  Scam.  97. 

County  commissioners  have  no  power  to  make  a  contract, 
except  when  setting  as  a  court:  ComVs  v.  Jones,  Breese,  237. 

The  contract  is  ultra  vires  and  void:  1  Dillon  on  Mun.  Cor. 
§  381;  Marsh  v.  Fulton  Co.  10  Wall.  676;  Com'rs  v.  Cox,  6 
Ind.  408;  Estep  v.  Keokuk  Co.  18  la.  248;  Clark  v.  Polk  Co. 
19  la.  248. 
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If  void,  no  act  can  render  it  valid:  Shawneetown  v.  Baker, 
85  111.  563;  Gaddis  v.  Richland  Co.  92  111.  119. 

As  to  the  difference  between  a  county  as  a  corporation  and 
other  corporations:  Hamilton  Co.  v.  Mighels,  7  Ohio  St.  109; 
Symunds  v.  Clay  Co.  71  111.  355. 

Mr.  Ja8.  C.  Allen  and  Mr.  R.  A.  Ha^lbert,  for  defendant  in 
error;  that  a  county  may  appoint  a  committee  to  make  con- 
tracts, cited  Gillett  v.  Snp'rs,  67  111.  256;  Alton  v.  Mulledy, 
21  111.  76;  McClau^hry  v.  Hancock  Co.  46  111.  357;  Galena  v. 
Corwith,  48  111.  423;  Town  of  Mt.  Vernon  v.  Patton,  94  111.  65. 

A  municipal  corporation  may  ratify  the  unauthorized  acts 
of  its  agents,  which  are  within  the  corporate  powers:  Walter 
V.  Trustees,  12  111.  64;  Dillon  on  Mun.  Corp.  §385;  Shawnee- 
town V.  Baker,  85  111.  565;  Town  of  New  Athens  v.  Thomas, 
82  111.  259. 

The  county  is  estopped  from  denying  the  existence  as  well 
as  the  validity  of  this  contract:  Mortel  v.  City  of  E.  St.  Louis, 
94  111.  67;  Logan  Co.  v.  City  of  Lincoln,  81  111.  156;  C.  E.  L 
&  P.  R.  R.  Co.  V.  Joliet,  79  111.  25. 

Contingent  fees  to  an  attorney  are  not  against  law  or  public 
policy:  Newkirk  v.  Cone,  18  111.  449. 

In  respect  to  contracts  made  within  the  scope  of  their  pow- 
ers, municipal  corporations  stand  on  the  same  footing  as  pri- 
vate corporations:  City  of  E.  St.  Louis  v.  E.  St.  Louis  G.  &  C. 
Co.  98  111.  415. 

In  construing  a  contract,  the  court  will  look  to  the  motive 
which  led  to  it,  and  the  object  intended  to  be  affected  by  it: 
Davis  V.  Barney,  1  Gill.  &  J.  382. 

Wall,  J.  The  declaration  in  this  case  alleged  that  an  action 
by  mandamus  was  pending  in  the  Circuit  Court  of  Lawrence 
county,  to  compel  the  board  of  supervisors  of  Richland  county 
to  issue  $100,000  of  its  bonds,  in  part  payment  of  an  alleged 
subscription  of  $200,000  to  the  stock  of  the  Grayville  &  Mat- 
toon  Railroad  Company;  that  the  defendant  county  having 
determined  to  contest  said  suit  and  other  suits  that  miorht  be 
brought  to  obtain  its  bonds  in  payment  of  said  supposed  sub- 
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Bcrii)tion,  and  not  to  issue  its  bonds  until  compelled  by  the 
court  of  last  resort,  made  a  written  agreement  with  the  plaintiff, 
employing  him  as  an  attorney  at  law,  to  act  in  conjunction 
with  the  States  attorney  in  defending  all  suits  then  or  to  be 
brought  to  compel  the  issuing  of  said  bonds,  and  take  such 
steps  as  might  be  necessary  to  protect  the  legal  rights  of  the 
county  in  the  premises,  and  to  pay  for  such  servicesj  $500  as  a 
retainer,  and  the  further  sura  of  $15,000  in  the  event  it  should 
be  determined  by  the  court  to  which  the  question  might  be 
carried,  that  the  defendant  was  not  required  by  law  to  issue 
such  bonds,  or  in  case  the  bonds  should  bo  issued  without  the 
oonsentof  plaintiff  before  the  liability  to  do  so  was  established 
by  the  court  of  last  resort;  that  plaintiff  in  pursuance  of  the 
contract,  took  such  steps,  and  such  proceedings  were  had  in  the 
said  mandamus  case;  that  the  same  was  taken  by  the  said 
county  from  the  judgment  of  the  circuit  court  to  the  Appellate 
Court  4th  District  Ills.,  and  said  Appellate  Court  determined 
that  said  county  was  not  by  law  required  to  issue  said  bonds, 
which  was  the  only  suit  prosecuted  to  final  judgment  ever 
instituted  to  compel  the  issuance  of  said  bonds;  that  said  suit 
was  not  taken  to  the  Supreme  Court,  and  that  in  a  certain 
suit  in  which  one  Gaddis  was  plaintiff  and  said  county  was 
defendant,  involving  the  question  whether  the  county  was 
bound  to  issue  said  bonds,  the  Supreme  Court  determined  that 
said  subscription  was  void,  and  that  the  county  was  not  bound 
to  issue  said  bonds.  The  plea  of  non  assumpsit  was  filed,  and 
the  cause  tried  by  the  court  without  a  jury.  Plaintiff  recov- 
ered the  sum  of  $15,000,  and  the  county  brings  the  case  here 
for  review. 

The  plaintiff  introduced  in  evidence  the  following  contract, 
signed  by  the  chairman  of  the  board  of  supervisors,  and  by 
four  persons  as  a  committee  of  the  board  on  behalf  of  the 
county,  and  by  the  plaintiff  on  behalf  of  himself:  "  This  agree- 
ment, made  by  and  between  the  county  of  Eichland,  Illinois 
and  M.  Millard,  witnesses,  that  the  said  M.  Millard  is  here- 
by  retained  and  employed  as  counsel  for  said  county,  to  act 
in  conjunction  with  the  State's  attorney  in  defending  all  such 
suits  as  are  or  ^nay  be  instituted  against  said  county,  folr  the 
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purpose  of  compelling  it  to  issue  bonds  to  the  Grayville  and 
Mattoon  Kailroad  Company,  and  to  take  such  steps  in  re- 
spect to  the  issuing  of  said  bonds  as  may  be  necessary  to  save 
and  protect  the  legal  rights  of  the  county  in  the  premises;  and 
in  consideration  thereof  the  said  M.  Millard  shall  receive,  as  con- 
sideration for  his  services,  the  sum  of  five  hundred  dollars  as  a 
retaining  fee,  and  seven  and  a  half  per  cent,  in  addition,  in  the 
event  thewcounty  shall  not  be  obliged  to  issue  said  bonds  on  the 
amount  claimed  by  said  company,  being  $200,000.  It  is  also 
agreed,  that  if  any  compromise  is  made  without  the  consent 
of  the  said  M.  Millard,  he  shall  be  entitled  to  the  seven  and  a 
half  per  cent  on  the  whole  amount  of  bonds  claimed;  and 
such  percentage  shall  be  due  when  the  validity  of  such  bonds 
is  determined  in  favor  of  said  county  by  the  court  to  which 
the  question  of  the  validity  of  such  bonds  may  be  finally  de- 
cided, it  being  understood  the  services  of  said  M.  Millard 
shall  be  performed  when  a  decision  is  obtained  which  deter- 
mines that  said  county  is  not  required  by  law  to  issue  said 

bonds. 

"  Dated  February  8,  1877." 

It  is  urged  that  the  evidence  fails  to  show  that  the  county  by 
the  proper  action  of  its  boards  of  supervisors,  made  this  con- 
tract  or  empowered  the  chairman  or  committee  to  make  it. 
There  is  evidence  to  show  that  the  county  board  by  resolutions 
duly  passed,  authorized  the  employment  of  counsel  to  defend 
the  mandamus  case  in  Lawrence  county,  and  the  bill  of  ex- 
ceptions contains  the  statement  that  there  was  in  evidence, 
^  also  the  proceedings  of  the  board  of  su|>ervisor8  of  Eichland 
county,  by  which  the  retaining  fee  of  five  hundred  dollars, 
mentioned  in  the  above  contract,  was  fully  paid  by  said 
countv." 

There  was  other  record  evidence  that  the  board  recognized 
the  existence  of  the  contract  but  declined  to  pay  the  claim 
made  under  it,  upon  the  ground  that  the  services  had  not 
been  fully  performed;  and  there  was  also  proof  that  the 
county  had  paid  the  bills  for  printing  and  other  expenses 
incurred  by  plaintiff's  order  in  the  several  suits  which  involved 
these  bonds,  and  we  are  of  opinion  that  there  was  testimony 
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sufficient  to  warrant  tlie  conclusion,  that  wliile  the  contract  as 
made  embraced  a  wider  scope  tlian  contemplated  by  the  origi- 
nal resolution  (which  related  merely  to  the  defense  of  tlie  one 
case  in  Lawrence  county),  yet  that  the  contract  as  made  by 
the  chairman  and  committee  was  ratified.  To  say  the  least, 
the  evidence  tended  to  establish  that  proposition  and  was  pri- 
ma facie  enough. 

It  is  objected  that  the  contract  is  vicious  and  mua*  be  con- 
demned, because  it  contains  the  provision  that  the  pLnintifF 
should  be  entitled  to  receive  his  whole  fee  in  case  the  county 
should  by  compromise  i,ssue  the  bonds  or  any  part  of  them 
without  his  consent.  We  discover  nothing  objectionable  in 
such  a  provision.  The  plaintiff  proposed  to  make  a  full  and 
complete  defense  for  the  county,  involving  an  unknown  amount 
of  effort,  and  upon  the  contingency  of  success  was  to  receive 
a  per  centage  upon  the  bonds  in  question,  and  it  was  not  im- 
proper to  insert  that  he  should  not  be  deprived  of  his  fee  with- 
out his  consent.  It  is  quite  clear  we  think  that  if  tlie  contract 
had  not  contained  this  provision,  he  might  have  insisted  upon 
substantially  the  same  result,  for  if  he  was  willing  and  ready 
to  perform  his  undertaking,  he  could  require  the  county  to  do 
the  same.     Town  of  Mt.  Vernon  v.  Patton,  94:  111.  65. 

Nor  can  we  say  that  the  sum  contracted  for  is  so  much  out 
of  proportion  to  the  amount  involved,  and  the  services  prob- 
ably necessary  as  to  be  deemed  unconscionable,  or  to  raise  an 
imputation  of  fraud  or  of  any  indirect  or  sinister  ac  ion  by  the 
county  officials.  Whether  the  contract  might  be  deemed 
ultra  vires  because  it  stipulates  for  a  contingent  fee,  we  do  not 
now  determine,  as  we  think  that,  on  another  ground,  the  case 
must  be  reversed.  It  appeared  on  the  trial  that  the  Appellate 
and  Supreme  Courts  had  decided,  as  alleged  in  the  declaration, 
the  decision  of  the  former  being  upon  a  writ  of  error  sued 
out  by  the  county  upon  the  adverse  decision  of  the  circuit 
court  in  the  mandamus  case,  and  the  decision  of  the  Supreme 
Court  being  in  a  suit  brought  by  one  Gaddis  to  recover  upon 
certain  coupons  which  were  attached  to  certain  of  the  bonds  in 
question,  and  there  was  also  in  evidence  "  the  files  and  records 
of  the  Circuit  Court  of  Kichland  county  in  a  chancery  suit  to 
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enjoin  the  issuing  of  $50,000  of  said  bonds,  and  the  levying 
of  a  tax  to  pay  the  interest  on  those  before  issued,  said  suit  be> 
ing  brought  by  tax  payers  of  the  county." 

It  seems  therefore  that  a  part  or  all  of  these  bonds  in  dis- 
pute  were  in  fact  issued,  and  that  litigation  arose  concerning 
them.  How  they  came  to  be  issued  or  when  does  not  appear. 
Possibly  it  was  in  coYisequence  of  the  decision  of  the  manda- 
mus case  by  the  circuit  court,  and  before  the  writ  of  error  was. 
prosecuted. 

It  is  not  shown  that  there  was  any  other  proceeding  to  com- 
pel the  county  to  issue.  It  does  not  appear  that  the  county  vol- 
untarily issued,  with  or  without  the  consent  of  plaintiff,  yet  it 
is  sure  the  bonds,  or  some  of  them,  were  issued.  Now,  upon, 
examination  of  the  contract  it  will  be  seen  that  the  percentage^ 
provided  for  is  to  be  paid  to  the  plaintiff  upon  a  strict  and. 
certain  contingency,  to-wit:  "In  the  event  the  county  shall, 
not  be  obliged  to  issue  said  bonds,"  or  in  the  event  of  a  com- 
promise without  the  consent  of  plaintiff.  Heliance  is  placed 
by  appellee  upon  the  language  found  in  the  subsequent  clause,, 
that  it  is  "  understood  the  services  of  the  said  W.  Millard 
'shall  be  performed  when  a  decision  is  obtained  which  deter- 
mines that  said  county  is  not  by  law  required  to  issue  said, 
bonds."  This  language  is  to  be  read  with  what  precedes, 
and  in  the  light  of  the  then  situation,  which  was  that  a  man- 
damus case  was  pending  to  enforce  the  issuance  of  the  bonds,, 
and  was  in  contemplation  of  the  result  in  that  proceeding- 
or  other  proceedings  to  compel  the  county  to  issue,  in  which 
the  question  was  to  be,  must  the  county  issue  the  bonds?  la 
the  county  required  by  law  to  issue  said  bonds?  Not,  have 
the  bonds  been  issued  under  circumstances  which  render  them 
valid?  or,  was  the  county  required  by  law  to  do  so?  Giving 
the  language  this  reading  makes  it  harmonize  with  what  pre- 
cedes. 

It  seems  to  have  been  suggested,  perhaps,  in  connection 
with  the  provision  protecting  the  plaintiff  against  the  result 
of  a  compromise  without  his  consent.  Whatever  may  have 
been  the  special  object  of  its  insertion,  we  cannot  consider  it 
as  in  any  just  sense  a  qualiticatiou  of  the  unambiguous  terms 

You  IX.  36 
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contained  in  the  first  clause  of  the  contract.    Taking  the  whole 
contract  and  construing  all  its  provisions  in  view  of  the  cir- 
cumstances, we  think  it  very  clear  that  the  true  scope  and  pur- 
pose of  it  was  to  prevent  the  issuance  of  the  bondsj  and  when 
this  was  accomplished,  through  the  decision  of  the  court  of 
last  resort,  or  if  there  was  a  compromise  without  plaintiff's 
consent,  the  contingency  would  arise  upon  which  the  per  cent- 
age  would  be  payable,  and  this  is  manifestly  a  contract  differ- 
ent from  that  laid  in  the  plaintiff's  declaration.      To  prevent 
the  issuance  of  the  bonds  is  one  thing;  to  procure  an  adjudica- 
tion after  they  are  issued  that  they  are  invalid,  is  quite  an- 
other thing.      No  doubt  the  Supreme  Court  has  determined 
that  the  subscription  was  void,  and  that  the  bonds  were  ille- 
gally issued,  yet  this  decision  was  in  a  suit  upon  the  coupons 
of  some  of  the  very  bonds  which  plaintiff  had  undartaken  to 
restrain,  aud  presumably  these  bonds  are  outstanding  and  may 
yet  become  the  source  of  much  annoyance  to  the  county. 

It  may  be,  notwithstanding  this,  that  plaintiff  is  entitled  to 
his  fee;  that  these  bonds  were  issued  through  the  fault  of  the 
county  and  without  the  fault  or  consent  of  the  plaintiff;  but 
this,  if  true,  is  not  shown.  As  we  read  the  contract  the 
plaintiff  was  to  prevent  the  issuance  of  the  bonds,  unless 
issued  under  a  compromise  without  his  consent,  and  to  recover 
the  amount  fixed  by  the  contract,  he  must  show  that  he  has 
performed,  or  by  the  act  of  the  other  party  been  relieved  from 
performing  his  part  of  it.  In  reply  to  the  suggestion  that  the 
judgment  may  rest  on  the  common  count,  it  may  be  said  that 
there  is  no  proof  of  the  value  of  the  services.  We  are  of 
opinion  that  the  proof  does  not  support  the  finding  on  the 
special  count.  \ 

The   judgment  will  be  reversed  and  the  cause  remanded 

for  another  trial. 

Beversed  and  remanded. 


Fourth  District — August  Term,  1881.     403 

Payne  v.  Miller.  Ward  v.  Ward. 


Delia  L.  Patne  et  aii. 

V. 

Valentine  Miller  et  al. 

Fbkkhoij).— This  case  inyolving  a  freehold,  is  disnussed  for  want  of  juri»- 
diction. 

Eeror  to  the  Circuit  Court  of  Madison  county;  tho  Hon. 
Amos  Watts,  Judge,  presiding.  Opinion  filed  October  6, 
1881. 

Mr.  David  Qillbspie,  for  plaintiffs  in  error. 

Messrs.  Metoai.f  &  Bradshaw,  for  defendants  in  error. 

Per  Curiam.  This  case  involves  a  freehold,  and  we  must 
therefore  dismiss  the  writ  of  error,  because  we  have  no  juris- 
diction.   6  Bradwell,  389-394;  7  Bradwell,  128. 

The  record  may  be  withdrawn.    Writ  of  error  dismissed. 


William  J.  Ward 

V. 

Marietta  E.  Ward. 


Yerdigt  8U8TAIKED.— In  this  case  the  verdict  is  sustained  by  the  evi- 
dence, and  the  instractions,  though  objectionable,  could  not  ii^jarioasly  affect 
i^pellant. 

Appeal  from  the  Circuit  Court  of  Massac  county;  the  Hon. 
David  J.  Baker,  Judge,  presiding.  Opinion  filed  October 
6, 1881. 

Messrs.  LuirBGAR  &  Lansden,  for  appellant. 

Mr.  J.  F.  MoCartnst,  for  appellee. 

Per  Curiam.  The  abstract  in  this  case  is  very  defective 
After  a  careful  consideration  of  the  testimony  in  the  record. 
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we  think  the  verdict  of  the  jury  is  right,  and  conld  not  hav© 
been  different.  The  testimony  as  to  the  allegation  of  extreme 
and  repeated  cnielty  on  the  part  of  appellant,  justified  the 
verdict  of  the  jary.  The  sixth  and  twelfth  instructions  given 
on  the  part  of  appellee  by  the  court,  are  objectionable.  But  the 
instructions  given  on  the  part  of  appellant,  were  so  plain  that 
the  jury  could  not  have  been  misled.  Besides,  as  we  have 
already  stated,  the  testimony  undoubtedly  showed  that  appel- 
lant had  been  guilty. of  extreme  and  repeated  cruelty  toward 
his  wife,  and  we  cannot  see  that  the  instructions  referred  to 
could    injuriously  affect    appellant.     The  judgment  of  the 

circuit  court  is  afiSrmed. 

Judgment  affirmed. 

Baker,  J.^  did  not  participate  in  the  hearing  of  this  cause. 


William  Bhode  et  al. 

T. 

Mattie  McLean. 

EviBENCB— Admissions.— The  court  is  of  opinion  the  evidenoe  offered  was 
competent. 

Ebbob  to  the  Circuit  Court  of  Richland  county;  the  Hon. 
Wm.  C.  Jones,  Judge,  presiding.  Opinion  filed  October  6, 
1881. 

Messrs.  Bell  &  Gbeen  and  Mr.  J.  P.  Robinson,  for  plain- 
tiffs in  error. 

Messrs.  Wilson  &  Hutchinson  and  Mr.  J.  M.  LoNGBNECKBSy 
for  defendant  in  error. 

Feb  Cubiam.  The  only  serious  question  in  the  case  seems 
to  have  been  whether  the  proper  foundation  was  laid  for  sec- 
ondary evidence  of  the  contents  of  the  bond.  Blatter's  admis- 
sion was  competent  against  him.  It  was  not  objected  that 
while  it  might  be  competent  as  to  him,  it  did  not  bind  the  oth- 
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ers.  Had  this  been  suggested,  the  plaintiff  could  have  placed 
Blatter  on  the  stand,  and  obviated  any  possible  difficulty.  But 
we  think  Blatter's  admission  was  competent  against  all;  and 
while  it  belongs  to  the  class  of  admissions  that  may  be  rebutted, 
it  was  prima  facie  enough  for  the  purposa  1  Gr.  Ev.  Sec. 
174,  and  cases  cited;  Wharton  on  Ev.  Sec  1088-1192-1199; 
Cross  V.  Bidingfield,  35  Eng.  C.  R  35. 


Benedict  Fishback 

V. 

Emil  Quelich  et  al. 


JuDOHBirr  AFFiRiCED. — The  court  is  of  opinion  that  no  iDJnBtice  has  been 
done,  and  as  no  objection  is  taken  to  other  instructions,  they  will  not  be  no- 
ticed. 

Appeal  from  the  City  Oourt  of  Alton;  the  Hon.  Henry  S. 
Baker,  Judge,  presiding.    Opinion  filed  October  6, 1881. 

Mr.  JoHK  J.  Brehholt,  for  appellant;  that  possession  of  a 
promissory  note  is  jprvma  facie  evidence  of  ownership,  cited 
Jewett  &  Boot  v.  Cook,  81  HI.  260;  Palmer  v.  Gardiner,  77  Bl. 
148;  Walker  v.  Douglass,  70  HI.  445;  Curtis  v.  Martin,  20 
ni.  657. 

Where  payment  is  alleged  by  defendant  and  denied  by  plain- 
tiff, the  prod  action  of  the  note  in  his  possession  by  plaintiff, 
uncancelled,  corroborates  his  testimony  to  the  extent  that  will 
give  him  a  right  to  recover.  Steambaugh  v.  Hallan,  48  111. 
305;  Wade  v.  Atkins,  58  111.  64. 

Messrs.  Wise  &  Davis,  for  appellees;  that  the  verdict  not 
being  manifestly  against  the  weight  of  evidence,  it  will  not  be 
set  aside,  cited  Aurora  F.  Ins.  Co.  v.  Eddy,  65  111.  213;  City 
of  Peru  V.  French,  55  111.  317;  Lawrence  v.  Hagerman,  56  111. 
58;  Kuhnen  v.  Blitz,  56  111.  171;  T.  P.  &  W.  R  E.  Co.  v. 
Firth,  60  111.  451;  Walker  v.  Martin,  59  Bl.  348;  Young  v. 
Schorling,  60  IlL  148;  Keller  v.  Bossbach,  61  Dl.  342. 
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Feb  Cubiam.  We  cannot  eay  that  injustice  was  done  by 
the  verdict,  nor  that  there  is  such  vice  in  the  third  instruction 
as  to  warrant  a  reversal  for  that  cause  alone. 

Ko  objection  is  taken  in  the  brief  or  argument  to  the  other 
instructions,  and  we  do  not  feel  called  upon  to  search  for  de- 
fects that  are  not  suggested.  The  judgment  will  therefore  be 
affirmed. 

Affirmed. 


The  City  of  Cairo 
v. 
Fbeboline  Bboss. 

1.  Special*  charter — Oroanizatiok  ukdbb  general  law. — ^In  Uie 
change  from  a  special  charter  to  the  general  law,  all  laws  and  parts  of  laws 
not  inconsistent  with  the  general  law,  are,  by  the  provisions  of  Section  6, 
preserved. 

2.  CoNSTRUonoK  OF  BAYiNa  CLAUSE.— The  thing  saved  mnst  be  a  law 
or  part  of  a  law.  If  a  part,  it  must  be  such  a  sabstantive  member,  having 
tnch  individual  features  that  it  can  be  treated  as  a  distinct  entity,  and  which 
might  be  imported  into  the  new  law  without  marring  its  harmony  or  uni- 
formity. 

8.  Power  to  licensb  or  tax. — ^By  the  special  charter  power  was  given 
to  license,  tax  and  regulate  certain  trades.  The  general  law  provides  a  list 
of  trades  which  may  be  licensed,  embracing  some  of  those  found  in  the  spe- 
cial charter,  but  not  all,  and  including  others  not  contained  in  the  charter. 
To  import  one  subject  of  taxation  from  the  special  charter  and  add  it  to  the 
subjects  embraced  in  the  general  law,  would  be  the  taking  of  a  mere  frag- 
ment of  the  old  law,  and  would  be  inconsistent  with  the  harmony  of  the  new 
law. 

Ebbob  to  the  Circnit  Court  of  Alexander  county;  the  Hon. 
David  J.  Bakeb,  Judge,  presiding.    Opinion  filed  October  6, 

1881. 

Messrs.  Gbben  &  Gilbert,  for  plaintiff  in  error. 

Messrs.  Linbgab  &  Lansdek,  for  defendant  in  error;  cited 
Law  V.  The  People,  87  III.  387;  The  People  v.  Young,  38  111. 
490;  The  People  v.  Cooper,  83  111.  585;  Culver  v.  Third  Nat. 
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Bank,  64  III.  628;  Andrews  v.  The  People,  75  III.  605;  Devine 
V.  Com'w,  84  111.  590;  Guild  v.  Chicago,  82  111.  472;  U.  S.  v. 
Claflin,  7  Ott»,  646;  Sacramento  v.  Bird,  15  Cal.  294;  State  v. 
Conkling,  19  Cal.  601;  Swan  v.  Buck,  40  Miss.  268;  Plank 
Eoad  V.  Allen,  15  Barb.  15;  Rawson  v.  Bawson,  52  IlL  62. 

Peb  Guriah.  In  the  transfer  from  the  special  charter  to 
the  general  law,  all  laws  and  parts  of  laws  not  inconsistent 
with  the  general  law,  were  by  the  express  provision  of  Sec.  6, 
preserved.  This  section  prevents  the  application  of  the  rule 
that  presumes  a  repeal  when  the  new  law  is  a  complete  re-cast 
of  the  subject  of  the  old.  Now  what  is  necessary  to  eifect  a 
saving  under  Sec.  6?  1st  The  thing  saved  must  be  a  law  or 
a  part  of  a  law.  2d.  It  must  be  not  inconsistent  with  the 
new  law.  It  is  claimed  that  here  there  is  a  saving  of  a  part 
of  a  law.  A  part  (Latin  pars)  is  defined  to  be  one  of  the 
portions  equal  or  unequal,  into,  which  anything  is  divided,  or 
regarded  as  divided — a  piece,  a  fragment,  division,  a  member,  a 
constituent — and  is  synonymous  with  section.  We  think  the 
term  as  here  used  must  be  regarded  as  signifying  not  merely 
a  fragment  of  a  specific  provision,  but  a  substantive  member, 
division  or  section  having  such  individual  features  that  it  may 
be  treated  as  a  distinct  entity,  that  might  be  imported  wholly 
into  the  new  law  without  marring  its  harmony  or  uniformity. 
The  18th  clause  of  Sec.  1,  Art  5  of  the  special  charter,  gives 
power  to  license  tax,  and  regulate  a  dozen  or  more  trades  and 
occupations,  merchants  included. 

This  authority  might  be  deemed  a  constituent  part,  member, 
division  or  section  of  the  law  embracing  a  distinct  subject  of 
taxation — a  special  source  of  revenue,  particularly  fit  for  the 
locality  in  view  of  the  business  features  of  the  place  and  the 
other  means  of  income  elsewhere  provided  for;  but  to  single 
out  one  of  these  trades  when  others  have  been  or  have  not  been 
covered  by  the  general  law,  and  carry  it  to  the  aid  of  the  city 
now  operating  under  the  general  law,  would,  as  it  seems  to  us, 
be  to  preserve,  not  a  part  of  a  law,  but  rather  a  mere  frag- 
ment of  a  part  Again,  it  seems  not  consistent  with  the  gen- 
eral law.    The  latter  provides  a  list  of  trades  and  occupations 
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— say  thirty-five — which  may  be  licensed,  embracing  some  of 
those  contained  in  the  18th  danse  of  Sec.  1,  Art.  5,  of  the 
charter,  and  including  also  several  that  are  not  in  it  Now,  it 
was  the  policy  of  the  charter  that  the  income  of  the  city,  so  far 
as  this  scarce  of  revenue  was  involved,  should  be  collected  from 
the  list  named  in  clause  18,  but  it  is  the  policy  of  the  general 
law  to  place  it  upon  a  different  list;  so  we  think  these  provis- 
ions must  be  inconsistent  in  this:  that  they  would  not  be 
equally  well  adopted  to  the  wants  and  resources  of  the  city 
under  both  organizations. 

Under  the  new  organization  there  are  oth^r  modes  of  raising 
revenue,  as  there  were  under  the  old,  but  there  are  not  the 
same  in  both,  and  in  each  those  other  modes  were  framed  and 
adjusted  no  doubt  in  view  of  what  was  to  be  derived  from  the 
licenses,  so  that  to  import  all  the  subjects  of  license  known  to 
the  old,  and  incorporate  them  with  and  add  them  to  the  new, 
would  necessarily  derange  the  system  and  produce  results  not 
contemplated  by,  and  inconsistent,  with  it.     The  judgment  of 

the  circuit  court  will  be  affirmed. 

Affirmed. 


TfiUMAN  K  Andrews  et  al. 

* 

Content  P.  Andrews  et  al. 

FRSsnoiiD. — ^The  case  involvingr  the  question  of  freehold  this  court  has 
no  jurisdiction,  and  the  writ  of  error  is  dismissed,  with  leave  to  withdraw 
the  record. 

Ebror  to  the  Circuit  Court  of  Randolph  county;  the  Hon. 
Amos  Watts,  Judge,  presiding.  Opinion  filed  October  6, 
1881. 

Mr.  J.  B.  Jones  and  Mr.  J.  H.  Lindsey,  for  plaintiff  in  error. 

Messrs.  Johnson  &  Hobneb,  Mr.  Wm.  Habtzell  and  Mr. 
W.  N.  Wilson,  for  defendants  in  error. 
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Pee  Curiam.  There  is  a  freehold  involved  in  this  case. 
We  must  therefore,  dismiss  the  writ  of  error  on  onr  own  mo- 
tion, because  we  have  no  jurisdiction  of  the  subject  matter. 

Sess.  Laws  1879,  Sec.  2,  page  222;  Gage  v.  Busse,  94  III. 
590;  People  v.  Hotz,  92  111.  426;  Same  v.  Wright,  92  111.  696. 

The  record  may  be  withdrawn. 

Writ  of  error  dismissed. 


City  op  East  St.  Louis 

V. 

Spencer  M.  Kase. 

Orbikakce. — ^Where  the  charter  of  a  city  provides  that  an  office  shall  be 
an  annual  one,  so  much  of  an  ordinance  as  provides  that  the  term  of  such 
office  shall  be  one  year  or  during  the  pleasure  of  the  council,  must  be  disre- 
garded, because  the  ordinance  cannot  override  the  charter. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  W.  H.  Snyder,  Judge,  presiding.  Opinion  filed  Octo- 
ber 6,  1881. 

Mr.  B.  H.  Canbt,  for  appellant 

Mr.  L.  H.  Hite  and  Mr.  G.  D.  Green,  for  appellee. 

Per  Curiam.  Tlie  appellee  was  appointed  bv  the  Mayor 
and  confirmed  by  the  council.  Under  the  charter  the  oiBce 
was  an  annual  one,  and  so  much  of  the  ordinance  as  provides 
that  the  term  shall  be  for  one  year  or  during  the  pleasure  of 
the  council,  must  be  disregarded,  on  the  clear  ground  that  the 
ordinance  could  not  in  this  way  override  the  charter.  Appel- 
lee was  therefore  in  and  could  not  be  removed  without  cause. 
The  salary  was  $500  per  annum.  The  appellee  did  not  hold 
a  fall  year,  but  the  point  seems  to  have  been  expressly  waived 
below  (see  page  13  of  abstract),  and  is  not  urged  here  that  he 
was  not  entitled  to  pay  for  a  full  year.  Had  it  been  argued, 
perhaps  a  remittitur  as  to  the  excess  would  have  been  neces- 

Barj.    As  it  is,  the  judgment  will  be  afiirmed. 

Affirmed. 
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^^  David  Baylor  et  al. 

Mary  A.  Baylor  et  al. 


i 


NiTNcuPATiYB  WILL. — The  courfc  is  of  opinion  the  evidenoe  contains  aJl 
that  is  necessary  to  a  valid  nuncupative  will,  and  therefore  reverse  the  case. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon. 
Wm.  C.  Jones,  Judge^  presiding.     Opinion  filed  October  6, 

1881. 

Messrs.  Shaw  &  McGilton,  Hagle  &  Finch,  Bell  &  Green, 
and  Mr.  J.  C.  Allen,  for  appellants;  in  support  of  the  will, 
cited  Wier  v.  Chidester,  63  111.  453;  Aruett  v.  Arnett,  27  111. 
247;  Harrington  v.  Stees,  82  111.  50  ;  Kelly  v.  Kelly,  9  B. 
Mon.  554. 

As  to  testamentary  capacity:  Yoe  v.  McCord,  74  111.  33; 
Carpenter  v.  Calvert,  83  111.  62;  Rutherford  v.  Morris,  77 
111.  397. 

Mr.  F.  G.  CocKBELL,  for  appellees. 

Per  Curiam.  A  majority  of  the  court  are  of  the  opinion 
that  the  evidence  in  this  record  contains  all  that  is  necessary 
to  a  valid  nuncupative  will,  and  that  there  is  no  sufficient  war- 
rant for  the  verdict.  As  the  testimony  now  before  us,  and 
perhaps  other  evidence  on  both  sides,  will  be  submitted  to 
another  jury,  we  forbear  a  further  discussion  of  it.  The  in- 
structions complained  of,  the  first  and  sixth  are  perhaps  subject 
to  the  criticism  suggested  by  counsel,  but  as  on  the  motion 
for  new  trial,  certain  points  in  writing  were  specified,  and  as 
this  was  not  one  of  them,  the  objection  cannot  be  made  now. 
O.  O.  &  F.  R.  R.  Co.  V.  McMath,  91  111.  104. 

The  judgment  will  be  reversed  and  cause  remanded  for  an- 
other trial. 

Jleversed  and  remanded. 
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stem  V.  The  People. 


Chbistian  Stern  et  al, 

V. 

The  People,  use,  etc. 

Iktere8T—Wheh  altjOwabls. — As  to  the  allowance  of  interest  in  actions 
purely  ex  contractu^  the  statute  is  an  absolute  guide;  but  where  there  is  an 
admixture  of  tort — where  money  is  tortiously  retained — ^interest  may  be  al- 
lowed as  damages,  independent  of  the  statute,  and  it  is  not  a  question  for 
the  juiy  to  find,  whether  there,  has  been  nnreasonable  delay. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
W.  H.  Snyder,  Judge,  presiding,-  Opinion  filed  October  6, 
1881.  • 

Messrs.  G.  &  G.  A.  Koerner,  for  appellant;  that  interest  is 
only  allowable  as  provided  by  statute,  cited  111.  Cent.  B.  B. 
Co.  V.  Cobb,  72  111.  148;  Chicago  v.  Alcock,  86  111.  148. 

It  is  not  allowable  on  open  account,  on  balance  of  account, 
unless  there  has  been  unreasonable  delay,  nor  in  actions  upon 
official  bonder  Flake  v.  Carson,  33  111.  518;  Myers  v.  Walker, 
24  111.  135;  Gage  v.  Chicago,  95  111.  593. 

Messrs.  Wilderman  &  Hamill,  Messrs.  Koetlikg  &  Hal- 
BEST,  and  Mr.  R  D.  W.  Holder,  for  appellees;  that  the  law 
requiring  periodical  examinations  of  the'  accounts  of  public 
officers  is  directory  merely,  for  the  benefit  of  the.  public,  and 
not  to  protect  the  sureties  of  the  officer,  cited  Detroit  v.  Weber, 
26  Mich.  284;  U.  S.  v.  Kirkpatrick,  9  Wheat.  720;  U.  S.  v. 
Vanzandt,  11  Wheat.  184;  U.  S.  v.  Nicholl,  12  Wheat.  505;  U. 
S.  V.  Boyd,  15  Pet.  187;  Jones  v.  U.  S.  18  Wall.  662;  Gibbons 
V.  U.  S.  8  Wall.  269:  Osborne  v.  IT.  S.  19  Wall.  577. 

The  negligence  of  the  county  board  in  failing  to  remove  the 
officer  does  not  absolve  the  sureties:  Coons  v.  The  People,  76 
III.  383;  Cawley  v.  The  People,  95  HI.  249;  Eyan  v.  C.  S 
19  Wall.  514. 

Upon  the  right  to  recover  interest:  Frazier  v.  Laughlin,  1 
Gilm.  185;  Magner  v.  Knowles,  67  111.  325;  Crane  v.  Dygert, 
4  Wend.  675;  Bedell  v.  Janney,  4  Gilm.  193;  Chapman  v. 
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Burt,  77  HI.  337;  Dodge  v.  Perkins,  9  Pick.  368;  U.  S.  v. 
Curtis,  100  U.  S.  119;  U.  S.  v.  Meeker,  30  Leg.  Int.  344;  Chi- 
cago V.  Gage,  95  111.  693;  Hughes  v.  The  People,  82  111.  78; 
Bond  V.  Lockwood,  83  111.  212;  Barnard  v.  Bartholomew,  22 
Pick.  291;  Greeley  v.  Hopkins,  10  Wend.  96. 

Per  Curiam.  "We  have  duly  considered  all  the  points  pre- 
sented in  this  case,  and  deem  it  unnecessary  to  say  anything 
except  as  to  one — ^relating  to  the  allowance  of  interest.  In  ac- 
tions purely  ex  contractu^  it  is  certain  the  statute  is  an 
absolute  guide  in  this  respect  Sammis  v.  Clark,  13  111.  544; 
Hitt  V.  Allen,  lb.  592.  But  where  there  is  an  admixture  of 
tort — where  money  is  tortiously  retained — interest  may  be 
allowed  as  damages,  independent  of  the  statute,  and  it  is  not  a 
question  for  the  jury  to  find  whether  there  has  been  vexations 
delay,  etc. 

We  think  the  court  properly  instructed  the  jury  in  the  pres- 
ent instance.  LaSalle  v.  Simmons,  5  Gilm.  513;  Magner  v. 
Knowles,  67  111.  325;  Chapman  v.  Burt,  77  111.  337;  2  Sedg- 
wick  on  Damages,  7  Ed.  167. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Affirmed. 


City  op  East  St.  Lours 

T. 

Chables  W.  Thomas. 

1.  Defattlt— Sbttikg  Asms.— The  affidavit  on  motion  to  set  aside  the 
default)  in  this  case  wholly  fails  to  show  such  a  state  of  facts  as  would  require 
the  court,  in  the  exercise  of  its  discretion,  to  set  aside  the  default. 

2.  Set-ofp — Plaintiff  casttot  take  nonsuit. — After  a  defendant 
has  filed  a  plea  of  set-off,  the  plaintiff  cannot  dismiss  his  action  of  its  own 
accord. 

8.  Rule  to  answer  set-off. — A  defendant  is  not  required,  upon  filing 
a  plea  of  set-off,  to  take  a  rule  upon  plaintiff  to  answer  his  plea. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county.  Opin- 
ion filed  October  6, 1881. 
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Mr.  B.  H.  Canby,  for  appellant;  that  the  motion  to  set 
aside  the  default  should  have  been  granted,  cited  Cook  v. 
Wood,  24  111.  295;  Murray  v.  Beckwith,  41  111.  391;  Smith  v. 
Wilson,  26  111.  186;  Constantino  v.  Wells,  83  111.  192;  Mason 
V.  McNamara,  57  111.  274;  Souerbry  v.  Fisher,  62  111.  135; 
Chicago  y.  Adams,  24  111.  492;  Simmons  v.  Church,  31  la. 
284;  Harvey  v.  Wilson,  44  Ind.  231;  Johnson  v.  Eldred,  13 
Wis.  482;  Adams  v.  Hickman,  43  Mo.  168;  Hold  en  v*  Kirby, 
21  Wis.  149. 

Leave  to  answer  after  default  should  not  be  granted  unless 
the  party  has  a  good  defense  upon  the  merits:  Macomber  v. 
The  Mayor,  17  Abb.  Pr.  35;  Wilson  v.  Guthrie,  Col.  &  C.  K 
(N.  Y.)  477;  Gwin  v.  Harris,  1  Smed.  &  M.  528;  Graham  v. 
Elwood,  Harr.  265. 

Upon  a  motion  to  set  aside  a  default,  counter  affidavits 
should  not  be  heard:  Mendall  v.  Kimball,  85  111.  582;  Granier 
V.  Weir,  45  Cal.  53;  Francis  v.  Cox,  33  Cal.  323;  Hanford  v. 
McNair,  2  Wend.  286. 

Trial  by  a  jury,  in  the  absence  of  plaintiff,  upon  defendant's 
plea  of  set-off  which  was  unanswered,  was  error:  Seavey  v. 
Eogers,  69  111.  534;  Williams  v.  Brunton,  3  Gilm.  621;  Peck 
V.  Hubbard,  4  Brad  well,  566;  Stephens  on  PI.  109;  Lindsay 
V.  Stout,  59  III.  491. 

Defendant  should  be  required  to  take  a  rule  upon  plaintiff 

to  answer  his  plea  of  set-off:  Seavey  v.  Rogers,  69  111.  534; 

Peck  V.  Hubbard,  4  Brad  well,  566;  Delano  v.  Bennett,  61  111. 

83;  Wriglit  v.  Howell,  24  la.  150;  Rollins  v.  Coggshell,  29  la. 
510. 

Mr.  A.  S.  WiLDERMAN  for  appellee;  that  the  affidavit  is  in- 
sufficient; it  discloses  nothing  but  an  instance  of  oversight  or 
negligence  on  the  part  of  plaintiff's  attorney,  for  which  plain 
tiff  must  be  held  equally  responsible,  cited  Kern  v.  Strasburger, 
71  111.  413;  Mendall  v.  Kimball,  85  111.  582;  Owens  v.  Ram- 
stead,  22  111.  161;  Singer  M'f'g  Co.  v.  May,  86  111.  398;  Clark 
v.  Ewing,  93  111.  592;  Theilman  v.  Berg,  73  111.  293;  Keeley 
V.  O'Brien,  66  111.  358. 

The  affidavit  does  not  show  that  affiant  had  any  knowledge 
of  the  facts  which  he  expected  to  prove:    Heacock  v.  Herzer, 
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90  111.  543;  Cowan  v.  Smith,  35  III.  416;  Grossman  v.  Wohll- 
ben,  90  111.  537. 

The  law  favors  a  plea  of  set-off:  McCarthy  v.  New,  91  111. 
127;  U.  S.  Sav.  Inst.  v.  Brockschmidt,  72  111.  370;  Eev.  Stat. 
Chap.  110,  §  31. 

The  rales  of  court  have  the  force  of  law  and  must  be  obeyed 
as  snch:  Owens  v.  Eaustead,  22  111.  161;  Neiman  v.  Win- 
taker,  85  111.  468;  Moir  v.  Hopkins,  21  111.  567;  Linuemeyer 
V.  Miller,  70  111.  244;  Holloway  v.  Freeman,  22  111.  197. 

Per  Curiam.  We  think  the  circuit  court  properly  refused 
to  set  aside  the  default  upon  the  affidavit  filed  by  appellant 
The  affidavit  does  not  show  that  appellant  at  any  time  called 
on  the  clerk  of  the  court  for  the  papers,  or  that  he  was  in  any 
way  whatever  misled  by  the  defendant.  The  affidavit  wholly 
fails  to  show  such  a  state  of  facts  as  would  require  the  court 
in  the  exercise  of  a  reasonable  discretion,  to  set  aside  the  de- 
fault and  judgment.  Appellee  filed  a  plea  of  set-ofil  .This 
plea  is  in  the  nature  of  a  cross-action,  and  after  being  filed  the 
plaintiff  could  not  dismiss  its  action  of  it«  own  accord.  It 
could  only  do  so  by  the  consent  of  the  defense,  or  it  was  a 
matter  resting  in  the  discretion  of  the  court.  Sec  31,  Ch.  110, 
Underwood  Statute.  The  defendant,  if  he  saw  proper  so 
to  do,  might  have  added  a  similiter  to  the  plea.  Gillespie  v. 
Smith  et  al.  29  111.  473.  The  rule  announced  in  Seavey  v. 
Kogers,  69  111.  534,  requiring  that  the  defendant,  after  filing  a 
plea  of  set-off,  should  take  a  rule  upon  the  plaintiff  to  answer, 
etc.,  does  not  apply  in  this  case  because  the  statute  is  now 
quite  different  from  what  it  was  when  the  judgment  in  the 
circuit  court  in  that  case  was  entered,  and  because  if  the  rule 
of  that  case  was  applied  to  the  one  now  before  us,  it  would  al- 
low the  plaintiff  to  do  precisely  what  it  is  prohibited  from 
doing  by  said  section  31.  We  see  no  error  in  the  record  in 
this  cause,  and  the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Dennis  O'Connor* 

V. 

Nelson  Morris. 

Inbubahcb— IiroiviDUAL  UABiLiTT  OF  8T0CKH0LDEK.— The  questions 
in  these  cases  are  the  same  that  were  decided  in  Shafeldt  v.  Carver  et  al.  8 
BiadweU,  545. 

Error  to  the  Superior  Court  of  Oook  county;  the  Hon.  Jo- 
seph E.  Gary,  Judge,  presiding.  Opinion  filed  November  11, 
1881. 

Messrs.  Shufbldt  &  Wbstovrr,  for  plaintiffs  in  error. 

Per  Curiam.  The  qnestions  arising  in  these  cases  are  pre- 
cisely identical  with  those  decided  at  the  last  term  of  this 
court  in  Shnfeldt  y.  Carver,  8  Bradwell,  545,  and  Fogg  v.  Sid- 
well,  Id!  551.  Upon  the  authority  of  those  cases  and  of  the 
decisions  of  the  Supreme  Court  there  cited,  these  judgments 
must  be  reversed,  and  the  causes  remanded  to  the  superior 
oonrt  for  further  proceedings. 

Judgments  revcsed. 

•And  eight  other  casea 

(416) 
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Gaschnor  y.  Keith. 


Henry  Gitschnor,  use,  etc. 

V. 

OsBORN  R.  Keith. 

1.  Contract— Statement  op  date  under  a  vidkltcit. — A  videlicit 
is  used  to  particularize  that  which  is  general  before,  and  to  explain  that 
which  is  indilferent,  doubtful  or  obscure;  but  it  must  be  neither  oootxary  to 
the  premises,  nor  increase  nor  diminish  the  precedent  matter.  A  statement 
of  a  date  under  a  videlicU  which  is  inconsistent  with  a  preceding  aTerment, 
must  be  rejected. 

2.  Policy  of  insurance — Averment  that  it  is  in  force. — ^The  date 
of  the  loss  as  stated  positively  and  without  a  videlicU  being  after  the  policy 
described  in  the  declaration  had  expired,  the  declaration  is  not  strengthened, 
upon  demurrer,  by  an  averment  that  at  the  time  the  loss  occurred  the  policy 
was  in  full  force. 

EsROB  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding.  Opinion  filed  November 
7, 1881. 

Messrs.  Schuffxdt  &  Westover,  for  plaintiff  in  error;  cited 
Shufeldt  V.  Carver,  8  Bradwell,  545. 

Mr.  Edwin  F.  Baylky,  for  defendant  in  error;  as  to  state- 
ment under  a  videlicity  cited  1  Ohitty's  PI.  317 ;  Stephen's 
PI.  294. 

When  two  different  meanings  present  themselves,  that  con- 
struction should  be  adopted  which  is  most  unfavorable  to  the 
pleader:  1  Chitty's  PL  272 ;  Woodworth  v.  Paine,  Breese, 
374;  Halligan  v.  C.  &  R  1.  R  R  Co.  15  111.  558;  Henkel  v. 
Hey  man,  91  111.  96. 

Bailey,  J.  Tliis  suit  was  brought  by  Henry  Guschnor,  who 
claims  to  be  a  creditor  of  the  Commercial  Insurance  Company 
of  Chicago,  against  Osborn  B.  Keith,  a  stockholder  in  said 
company,  to  enforce  the  personal  liability  imposed  by  the  six- 
teenth section  of  the  act  to  incorporate  and  govern  fire  insur* 
ance  companies  doing  business  in  the  State  of  Illinois,  approved 
March  11,  1869.  A  general  demurrer  to  the  declaration  being 
sustained,  judgment  was  rendered  in  favor  of  the  defendant  for 
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costs.  We  think  the  declaration  fails  to  show  that  the  plain- 
tiff is  a  creditor  of  the  insurance  company,  and  consequently, 
that  the  demurrer  was  properly  sustained. 

The  claim  set  up  is  for  a  loss  under  a  policy  of  insurance;. 
It  is  alleged  that  on  the  thirtieth  day  of  June,  1869,  said  com- 
pany, for  a  valuable  consideration,  issued  and  delivered  to  the? 
plaintiff  a  policy  of  insurance,  dated  that  day,  whereby  it  in- 
sured the  plaintiff,  in  the  sum  of  $900,  against  loss  or  daimao^e* 
by  fire,  upon  certain  property,  from  the  thirtieth  day  of  June,, 
1869,  at  noon,  to  the  thirtieth  day  of  June,  1870,  at  noon;  that^ 
"on  the  fourth  day  of  June,  1871,  the  said  corporation,  for  ai 
valuable  consideration,  issued  and  delivered  to  said  plaintiff  a. 
renewal  certificate,  dated  that  day,  wherein  the  said  corpora- 
tion agreed  to  continue  said  policy  of  insurance  in  force  for 
one  year  from  the  date  of  the  expiration  of  said  original 
policy,  to  wit:  from  the  thirtieth  day  of  June,  1871,  at  noon; 
that  afterwards,  on  the  ninth  day  of  October,  1871,  and  while 
Siiid  policy  of  insurance  was  in  full  force,  the  said  property  de- 
scribed therein  was  totally  destroyed  by  fire,  etc." 

According  to  these  averments,  the  original  policy  having  ex- 
pired June  30,  1870,  and  the  renewal  being  for  one  year  from 
that  date,  it  follows  that  the  loss,  which  happened  Octol^er  9, 
1871,  was  after  the  expiration  of  the  renewal,  and  while  the 
policy  was  no  longer  in  force. 

The  only  question  is,  as  to  how  far  the  averment  that  the 
renewal  was  for  one  year  from  the  expiration  of  the  original 
policy,  is  to  be  regarded  as  qualified  or  controlled  by  the  subse- 
quent statement  of  a  date,  under  a  videliciL  The  rule  in  re- 
lation to  the  use  of  the  videlicitj  as  laid  down  by  Lord  Hobart 
in  Stukeley  v.  Butler,  Hob.  168,  and  followed  by  all  the  later 
authorities,  is,  that  it  is  to  particularize  that  which  is  general 
before,  and  to  explain  that  which  is  indifferent,  doubtful  or 
obscure;  but  it  must  neither  be  contrary  to  the  premises,  nor 
increase  nor  diminish  the  precedent  matter.  See  Dakin's  case, 
3  Wms.  Saund.  note  and  authorities  there  cited;  1  Chitty's 
Plead.  317,  note.  In  Blackwell  v.  The  Board  of  Justices,  2 
Blackf.  143,  it  is  held  that  a  statement  of  a  date  under  a  vide- 
licUj  which  is  inconsistent  with  a  preceding  averment,  must  be 
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rejected.  See  also,  Yail  v.  Lewis,  4  Johns.  450;  Dicken  y. 
Siqith,  1  Littell,  209.  It  follows  then,  that  in  this  case,  the 
sUtement,  under  a  viddicit  of  the  30th  day  of  June,  1871,  as 
tlie  day  upon  which  the  term  covered  by  the  renewal  certificate, 
began  to  run,  must  be  disregarded. 

Nor  is  the  case  made  by  the  declaration  strengthened  or 
modified  in  the  least  by  the  averment,  that  at  the  date  of  the 
loss  the  policy  of  insurance  was  in  full  force.  Such  aver- 
ment is,  at  best,  a  mere  conclusion  of  law,  and  is  not  only 
unsupported  by,  but  is  inconsistent  with  the  facts  as  they  are 
alleged.  The  date  of  the  lods,  as  stated  positively  and  without 
a  videlicit^  is  October  9,  1871,  while  the  policy  described  in 
the  declaration  expired  by  its  own  terms  on  the  30th  day  of  the 
previous  June.  The  demurrer  having  been  properly  sustained, 
the  judgment  of  the  court  below  will  be  afiirmed. 

Judgment  affirmed. 


Clifford  A.  Walkee,  ImpVd,  etc. 

V. 

The  Courier  Company  of  Chicago. 

Decrbb  and  supplemental  decree. — By  tlie  orig^al  decree,  plain- 
tiff in  error,  Walker,  was  required  within  ten  days  to  paj[  for  certain  shares 
of  stock  held  by  him,  and  in  default  of  such  payment,  siich  stock  was  to  be 
surrendered  ap  for  cancellation.  This  was  not  an  unconditional  decree  for 
the  payment  of  money,  neither  could  such  payment  be  enforced  by  the  com- 
pany, and  a  supplemental  decree  afterwards  entered  awarding  an  execution 
against  plaintiff  in  error  for  the  amount,  was  unauthorized  and  improper,  it 
not  being  in  execution  of  the  provisions  of  the  original  decree. 

Error  to  the  Snperior  Court  of  Cook  county;  the  Hon.  C. 
H.  Wood,  Judge,  presiding  by  stipulation.  Opinion  tiled 
November  7,  1881. 

The  defendant  in  error,  a  corporation,  brought  its  bill  in 
chancery  against  Webb,  Lyman  &  Smith,  May  25th,  1875,  to 
enjoin  them  from  organizing  or  claiming  to  act  as  directors  of 
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th^  corporation.  After  the  filing  of  answers  by  the  defend- 
ants, complainant  amended  its  bill,  making  plaintiff  in  error, 
Clifford  A.  Walker,  and  others,  additional  parties  defendants, 
and  praying  among  other  things,  that  the  right  to  certain 
shares  of  stock  in  the  corporation,  held  by  them,  ^  might  be 
judicially  determined  and  decreed." 

Various  cross-bills  were  filed  by  certain  of  the  defendants, 
to  which  there  were  replications,  and  the  case  was  finally 
heard  and  decided  May  17,  1876. 

In  the  complainant's  bill,  as  amended,  it  is  alleged  that  the 
stock  issued  to  Walker,  prior  to  January  13th,  1875,  had  never 
been  paid  for,  and  the  bill  prayed  that  all  such  stock  might  be 
annulled  and  canceled. 

The  decree  found  that  200  shares  of  the  capital  stock  of  the 
company,  of  the  par  value  of  twenty  dollars  each,  had  been 
issued  to  Walker,  of  which  only  seven  shares  had  been  paid 
for,  leaving  one  hundred  and  ninety-three  shares,  amounting 
to  $3,860,  unpaid  for.  It  was  thereupon  decreed  that  within 
ten  days  from  the  date  of  the  decree,  Walker  pay  to  the  com- 
plainant the  said  sum  of  $3,860,  and  that  upon  said  payment 
his  stock  should  become  validated;  but  upon  failure  to  pay 
said  sum  within  the  time  limited.  Walker  should  deliver  up  to 
the  company,  to  be  canceled,the  shares  of  stock  thus  unpaid  for, 
and  the  same  should  be  canceled  and  annulled,  and  be  so  en- 
tered upon  the  books  of  the  company;  and  it  was  further  de- 
creed that  from  and  after  the  expiration  of  the  said  ten  days, 
without  payment  as  aforesaid.  Walker  be  debarred,  enjoined 
and  foreclosed  from  having  or  claiming  any  right,  title  or  in- 
terest to,  or  in  anv  shares  of  stock  or  other  interest  in  said 
corporation,  except  as  to  said  seven  shares  of  stock. 

The  decree  provided  that  the  complainant  might  at  anytime 
thereafter  apply,  at  the  foot  of  the  decree,  for  such  further  or- 
ders as  might  be  necessary  to  enforce  the  provisions  of  the 
decree. 

From  this  decree  an  appeal  was  prosecuted  to  the  Supreme 
Court,  which  appeal  was  subsequently  dismissed,  and  b, proce- 
dendo was  awarded  to  the  court  below.  After  the  filing  of  the 
mandate  Irom  tlie  Supreme  Court,  the  superior  court  entered 
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a  decree  July  5,  1878,  which,  after  reciting  that  Walker  had 
neither  surrendered  the  stock  held  by  him,  nor  paid  the  amount 
ae  found  in  the  original  decree,  it  was  ordered  and  adjudged 
that  the  amount  so  found  due  upon  Walker's  unpaid  stock  was 
absolutely  due  and  owing  by  him  to  the  company,  and  that 
execution,  as  upon  a  judgment  at  law,  issue  against  him  to 
collect  the  same. 

Messrs.  Gary,  Codt  <fe  Gaby,  for  plaintiff  in  error. 

WiLSoK,  P.  J.  The  supplemental  decree  of  July  5,  1878, 
awarding  an  execution,  was  inconsistent  with,  and  wholly 
unauthorized  by  the  original  decree.  That  decree,  being  final 
in  its  nature,  settled  the  rights  and  liabilities  of  the  respective 
parties,  and  the  supplemental  decree  could  create  no  other  or 
different  liabilities  than  those  imposed  by  the  original  decree. 
Tlie  original  decree  was  not  a  decree  for  the  unconditional 
payment  of  the  amount  due  on  Walker's  unpaid  stock.  True, 
it  required  him  to  pay  the  money  within  a  fixed  time,  upon 
doing  which  his  stock  was  to  be  validated;  but  it  also  required 
him  to  surrender  the  stock  for  cancellation  if  he  failed  to  pay 
the  money  within  the  time  fixed.  Having  neglected  to  make 
payment,  he  could  not,  after  the  expiration  of  the  ten  days 
limited  for  that  purpose,  tender  the  money  and  demand  the 
validation  of  his  stock,  however  valuable  it  might  have  be- 
come; and  on  the  other  hand,  the  company  could  not  demand 
payment  of  the  money.  The  consequences  of  Walker's  fail- 
ure to  pay  were  prescribed  by  the  decree.  Those  consequences 
were  the  right  of  the  company  to  have  the  certificates  of  stock 
surrendered,  and  the  stock  cancelled  on  its  books.  In  short. 
Walker  no  longer  had  the  right  to  have  his  stock  validated, 
and  the  company  no  longer  had  the  right  to  demand  the  money. 

The  fact  that  Walker  failed  to  surrender  the  stock  certifi- 
cates, was  immaterial,  as  his  failure  did  not  confer  any  right 
upon  the  company,  other  than  as  above  stated,  and  the  com- 
pany without  such  surrender,  could,  of  its  own  motion,  have 
cancelled  the  stock  upon  its  books.  Indeed,  the  decree  in 
terms  required  it  to  do  so.     Besides,  if  an  actual  surrender 
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were  necessary,  the  company,  by  a  supplemental  order  could 
Lave  enforced  it. 

Such  being  the  nature  and  eflfect  of  the  original  decree,  the 
supplemental  decree  of  July  6,  1878,  awarding  an  execution 
against  Walker,  for  the  collection  of  the  money,  was  mani- 
festly unauthorized  and  improper,  not  being  in  execution  of 
the  provisions  of  the  original  decree. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded* 


Margaret  E.  Gulliver 

V. 

Ltman  Baird  et  al. 

1.  Res  adjudicata. — ^The  identical  questions  in  this  case  having  been 
presented  to  the  Supreme  Court  in  the  cases  of  Gulliver  v.  Roelle  and  Weid- 
nger  v.  Spruance,  nothing  remains  for  this  court  but  to  apply  the  rules  of 
law  thus  established  by  the  Supreme  Court. 

2.  Pbesumption  that  buprekb  court  considbred  evert  question 
NECESSARY  TO  RECOVERY. — Although  the  provisions  of  section  twenty-four 
of  the  insurance* law,  regarding  the  recovery  of  penalties  in  the  name  of  the 
People,  are  not  alluded  to  in  the  opinions  of  the  Supreme  Court,  yet  that 
court  having  directly  affirmed  the  right  of  a  creditor  to  recover,  this  court 
will  presume  that  every  question  necessarily  involved  affecting  that  conclu- 
sion was  fiilly  considered  and  determined. 

3.  Penalty — Right  of  creditor  to  sub  in  his  own  name.— The 
provisions  of  the  statute  relating  to  insurance  imposing  certain  penalties, 
and  providing  that  such  penalties  shall  be  sued  for  in  the  name  of  the  Peo- 
ple, have  reference  only  to  the  recoveiy  of  certain  specified  penalties,  and 
although  the  action  by  a  creditor  against  a  stockholder  of  such  company  to 
enforce  a  statutory  liability  is  penal  in  its  character,  yet  the  action  may  be 
brought  in  the  name  of  such  creditor.  The  provisions  of  section  24  do  not 
apply  in  such  cases. 

Ebbob  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  K  Gaby,  Judge,  presiding.  Opinion  filed  November 
7,  1881. 
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Margaret  E.  Gulliver,  a  creditor  of  the  Mutual  Security 
Insurance  Company,  brought  suit  against  Lyman  Baird  and 
Francis  Bradley,  stockholders  in  said  company,  to  enforce  the 
personal  liability  imposed  by  the  sixteenth  section  of  the 
statute  in  relation  to  fire  insurance  companies.  The  declara- 
tion alleges  that  said  company  is  a  corporation  created  and 
organized  under  a  special  act  of  the  General  Assembly, 
approved  February  10, 1863;  and  that  on  the  7th  day  of  March, 
1867,  an  amendatory  act  was  passed  which  contained  a  pro- 
vision subjecting  said  company  to  the  operation  of  all  such 
general  laws  as  might  thereafter  be  enacted  in  relation  to 
insurance  companies.  It  further  alleges  an  indebtedness  from 
said  company  to  the  plaintiff,  in  the  sum  of  $5,000,  growing 
out  of  a  loss  under  a  policy  of  insurance  against  .fire,  issued  by 
it  to  her  ;  the  insolvency  of  the  company  and  the  exhaustion 
of  its  assets  leaving  said  indebtedness  unpaid.  Also,  that  the 
capital  stock  of  said  company  was  $300,000;  that  the  whole 
amount  of  said  capital  had  never  been  paid  in,  and  that  no  cer- 
tificate of  ^uch  payment  had  been  recorded,  as  required  by  stat- 
ute; that  the  defendants,  at  the  time  the  plaintiff's  claim  accrued, 
were  corporators  and  stockholders  in  said  company,  and  had 
subscribed  for  and  owned  eighty  shares  of  $50  each  in  said 
capital  stock,  amounting  to  the  sum  of  $4,000;  and  that  by 
virtue  of  the  premises,  they  were  individually  liable  to  the 
plaintiff  to  that  amount. 

The  defendants  appeared  and  filed  several  special  pleas, 
alleging,  in  brief,  that  the  amendatory  act  of  March  7,  1867, 
was  never  accepted,  but  was  rejected  by  said  company;  that  the 
defendants  did  not  accept  or  agree  to  said  amendatory  act,  nor 
the  general  insurance  act  of  March  11,  1869;  that  said  com- 
pany was  not  organized  under  said  general  act,  but  under  said 
special  act  of  February  10,  1853;  and  also,  that  the  causes  of 
action  set  forth  in  the  declaration  did  not  accrue  within  two 
years  prior  to  the  commencement  of  the  suit.  To  these  pleas 
the  plaintiff  filed  a  general  demurrer,  which  was  overruled 
by  the  court,  and  thereupon  judgment  was  rendered  in  favor 
of  the  defendants  for  costs.  To  reverse  said  judgment,  the 
plaintiff'  brings  the  record  to  this  court  by  writ  of  error. 
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Messrs.  Shufeldt  &  Westovee,  for  plaintiff  in  error;  cited 
Shuteldt  V.  Carver,  8  Bradwell,  545. 

Messrs.  Boutell  &  "Waterman,  for  defendants  in  error;  that 
this  action  is  but  the  imposition  of  a  penalty;  cited  First  Nat. 
Bank  v.  Price,  33  Md.  487;  Cameron  v.  Seaman,  69  N.  Y. 
896;  Derrickson  v.  Smith,  27  N.J.  L.  166. 

The  action  being  in  debt  for  a  statutory  penalty,  the  declara- 
tion was  defective,  because  it  nowhere  charges  that  defendants 
either  did  or  snffered  to  be  done  any  of  the  acts  onaccount  of 
which  the  penalty  is  claimed:  Cushing  v.  Dill,  2  Scam.  460; 
Batchelder  v.  Kelly,  10  N.  H.  436;  Whitecroft  v.  Vanderver, 
12  111.  238. 

Penal  statntes  are  always  strictly  construed:  Chicago  v. 
Kumpff,  45  III  90;  Bullock  v.  Geomble,  45  111.  218;  Leonard 
V.  Bosworth,  4  Conn.  421;  Jones  v.  Eustis,  2  Johns.  379; 
Wright  V.  Bennett,  3  Scam.  258;  Edwards  v.  Hill,  11  111.  22. 

The  declaration  should  have  been  concluded  by  charging 
that  an  action  had  accrued  to  the  plaintiff  by  virtue  of  the 
statute.  1  Chitty's  PI.  451;  G.  &  C.  U.  R.  R.  Co.  v.  Appleby, 
28  111.  283. 

Bailey,  J.  The  record  in  this  case  presents  the  same  iden- 
tical questions  which  were  before  the  Supreme  Court  in  Gulli- 
ver V.  Roelle,  100  111.;  and  Weidinger  v.  Spruance,  Id.  Gulli- 
ver V.  Roelle  was  a  suit  by  a  creditor  against  a  stockholder 
of  the  Germania  Insurance  Company  of  Chicago;  and  Weid- 
inger Y.  Spruance,  a  suit  by  a  creditor  against  a  stockholder 
of  the  Commercial  Insurance  Company;  and  in  both  cases 
the  declaration  was  precisely  like  the  one  in  the  present  case. 
In  the  first  case,  judgment  was  rendered  in  favor  of  the  de- 
fendant on  demurrer  to  the  declaration;  and  in  the  second, 
the  defendant  filed  the  same  identical  pleas  which  are  inter- 
posed here,  and  a  demurrer  to  the  pleas  being  overruled,  judg- 
ment was  rendered  thereon  for  the  defendant.  Both  of  said 
judgments  having  been  reversed,  it  follows,  necessarily,  that 
every  question  now  before  us  was  decided,  and  nothing  re- 
mains for  us  but  to  apply  the  rules  of  law  thus  established. 
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The  point,  however,  is  raised  by  counsel  and  urged  witli 
considerable  apparent  confidence,  that  the  Supreme  Court,  in 
the  cases  above  cited,  failed  to  notice  the  provisions  of  the 
twenty-fourth  section  of  the  statute  in  relation  to  fire  insur- 
ance companies;  and  that,  had  those  provisions  been  consid- 
ered, a  different  result  would  have  logically  followed.  That 
section  is  as  follows:  "Every  penalty  provided  for  by  this 
act  shall  be  sued  for  and  recovered  in  the  name  of  the  people, 
by  the  States  attorney  of  the  county  in  which  the  company 
or  the  agent  or  agents  so  violating  shall  be  situated,  and  one- 
half  of  said  penalty,  when  recovered,  shall  be  paid  into  the 
treasury  of  said  county,  and  the  other  half  to  the  informer  of 
such  violation,"  etc.  The  Supreme  Court  having  reached  the 
conclusion  that  the  individual  liability  created  by  the  sixteenth 
section  of  said  act  was  imposed  by  way  of  a  penalty,  for  the 
breach  of  certain  requirements  of  the  statute,  it  is  argued  that 
section  twenty-four  applies  to  the  enforcement  of  this  liability, 
and  that  it  can  be  recovered  only  in  the  name  of  the  people, 
and  in  the  manner  prescribed  by  that  section. 

It  is  true,  the  provisions  of  section  twenty-four  are  not  al- 
luded to  by  the  court  in  either  opinion,  and  do  not  seem  to 
have  been  discussed  by  counsel  in  their  arguments,  but  we 
are  not  at  liberty  to  infer  from  these  circumstances  that  they 
were  not  duly  considered.  The  question  as  to  whether  suit 
was  properly  brought  in  the  name  of  the  creditor,  was  directly 
and  necessarily  presented  by  the  records  in  those  cases,  and 
the  Supreme  Court  having,  after  the  most  careful  consideration, 
both  on  the  original  hearing  and  on  petition  for  a  re-hearing, 
directly  affirmed  the  right  of  the  creditor  to  recover,  we  must 
presume  that  every  question  necessarily  involved  in  that  con- 
clusion was  fully  considered  and  determined.  If  any  propo- 
sition escaped  the  attention  of  the  Supreme  Court,  it  should  be 
for  that  court,  and  not  for  this,  to  announce  that  fact. 

But  even  if  the  qnestion  was  an  open  one,  we  are  of  the 
opinion  that  the  twenty-fourth  section  would  not  bear  the  con- 
struction now  sought  to  be  put  upon  it.  On  examination  of 
the  statute,  it  will  be  seen  that  various  penalties  for  the  viola- 
tion of  sundry  of  its  provisions  are  imposed  in  terms,  and  are 
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denominated  penalties.  Thus,  section  twenty-one  imposes  upon 
insurance  companies  oro^nized  in  this  State,  a  penalty  of  $500 
for  failing  to  make  and  deposit  with  the  auditor  of  public 
accounts  an  annual  statement  of  their  condition,  and  an  addi- 
tional $500  for  each  month  they  thereafter  continue  to  do  any 
business  of  insurance.  In  like  manner,  section  twenty-two  im- 
poses a  similar  penalty  upon  foreign  insurance  companies  for  a 
like  offense.  It  certainly  does  no  violence  to  the  language  of  sec- 
tion twenty-four,  to  hold  that  it  relates  merely  to  the  recovery 
of  those  penalties  which  the  statute  imposes  in  terms  and  by 
that  name,  and  that  it  has  no  application  to  the  enforcement  of 
liabilities,  like  those  imposed  by  the  sixteenth  section,  which, 
though  not  penalties  in  name,  are  yet  penal  in  their  nature. 

But  the  construction  contended  for  by  counsel  would  do  vio- 
lence to  both  the  letter  and  spirit  of  the  sixteenth  section. 
The  liability  imposed  by  that  section  is  a  liability  *^for  the 
debts  and  responsibilities  "  of  the  insurance  company.  A  lia- 
bility for  the  debts  of  a  corporation  is,  ex  vi  termini^  a  liability 
to  the  creditors  of  the  corporation.  It  is  a  liability  to  pay  and 
satisfy  the  debts  themselves.  Manifestly  no  such  payment  or 
satisfaction  could  result  from  suits  in  the  name  of  the  people, 
for  sums  of  money  which  when  collected  must  be  divided 
equally  between  the  informer  and  the  county  treasury.  After 
such  appropriation  of  the  money,  the  debts  would  still  remain 
unpaid.  The  evident  intention  of  the  sixteenth  section  is,  to 
insure  the  prompt  payment  in  full  of  the  stock  subscriptions, 
so  as  to  create  a  fund  to  which  creditors  may  resort  for  the  col- 
lection of  their  demands,  and  also  to  furnish  to  the  creditor^ 
in  the  meantime,  an  equivalent  security.  This  latter  purpose 
would  be  wholly  defeated  by  the  adoption  of  the  construction 
contended  for. 

In  conformity  with  the  decisions  of  the  Supreme  Court  in 

the  eases  above  cited,  the  judgment  will  be  reversed  and  tlie 

cause  remanded. 

Judgment  reversed. 
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Henby  Kilian  et  al. 

« 

f94  nii)       .  Alexander  Clark. 

1.  Practice — Call  of  dockef. — A  call  of  the  calender  out  of  the  nsoal 
course,  in  the  absence  of  a  rule  of  record  authorizing  it,  is  calculated  to  work 
serious  prejudice  to  suitors.  There  is  no  rule  of  law  making  it  incumbent 
upon  parties  or  their  attorneys  to  be  continually  in  court  to  watch  against 
some  irregular  call  of  the  docket. 

2.  Preliminart  call— Must  be  authorized  by  rule  entered  op 
RECORD^— The  practice  of  the  court  as  to  the  call  of  its  trial  calendar,  has 
long  been  established,  and  so  far  as  the  record  shows,  such  practice  has  not 
been  changed  so  as  to  embrace  a  preliminary  call.  In  order  to  authorize 
such  a  call  there  should  be  a  rule  of  court  entered  of  record. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  Judge,  presiding.  Opinion  filed  November 
7,  1881. 

_  • 

Mr.  Wallace JSmith  and  Mr.  W.  I.  Culveb,  for  appellants; 
that  plaintiif  should  be  required  to  prove  his  case^  and  it  was 
error  to  dismiss  the  appeal,  cited  Langenhan  v.  Stickuey,  90 
111.  361;Eiclielberger  v.  Garvin,  7  Bradwell,  129. 

The  practical  effect  of  a  preliminary  call  is  to  advance  a 
cause  out  of  its  order  for  trial,  and  is  a  violation  of  the  con- 
stitution: Fischer  v.  Nat.  Bank,  73  111.  34;  Sea  v.  Glover,  1 
Bradwell,  335;  Gormley  v.  Uthe,  1  Bradwell,  170. 

Mr.  Alexander  Clark  pro  se:  that  appeals  may  be  dis- 
missed for  want  of  prosecution,  cited  Rev.  Stat.  Chap.  79, 
§§  62,  71;  Lawler  v.  Gordon,  91  III.  602;  Boyd  v.  Kocher,  31 
111.  297;  Allen  v.  City  of  Monmouth,  37  111.  372. 

Courts  may  make  rules  for  the  orderly  disposition  of  busi- 
ness: Rev.  Stat.  Chap.  79,  §  34;  Prindeville  v.  The  People, 
42  ill.  217. 

An  appellate  court  will  not  interfere  with  such  rules  unless 
they  are  inconsistent  with  law:  Ettinghausen  v.  Marz,  86  III. 
476;  Boon  v.  Moline  Plow  Co.  81  111.  293. 

The  appellate  court  will  not  interfere  with  the  discretioa 
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of  courts  in  overruling  a  motion  of  this  kind  unless  it  has 
been  grossly  abused:  P.  &  R  I.  E'j  Co.  v.  Mitchell,  74  111. 
394;  Union  Hide  and  Leather  Co.  v.  Woodley,  75  111.  435; 
Constantino  v.  Wells,  83  111.  192;  Schroer  v.  Messell,  89  111. 
113.    • 

The  negligence  of  an  attorney  is  the  negligence  of  his  client: 
Wendall  v.  Kimball,  85  HI.  582;  Wentler  v.  Hallagan,  86 
111.  39. 

McAllister,  J.  It  is  very  evident  from  this  record  that  in- 
justice has  been  done  the  appellants.  They  were  sued  by  ap- 
pellee, an  attorney,  before  a  justice  of  the  peace,  at  Wilinette, 
a  village  north  of  Evanston,  and  thirteen  miles  out  of  Chi- 
cago. As  was  their  right  to  do,  they  did  not  appear;  so  ap- 
pellee took  judgment  against  them  for  $150  for  alleged  serv- 
ices performed  by  him  for  them  as  attorney.  They  thereupon 
took  an  appeal  to  the  circuit  court,  by  tiling  their  bond  with 
the  clerk  of  that  court  This  appeal  was  perfected,  the  tran- 
script of  the  justice  was  filed,  the  appearance  of  appellants  by  * 
attorney,  and  that  of  appellee  in  his  own  person,  were  entered. 
Nothing  remained  to  be  done  in  the  case  but  to  try  it  de  novo 
when  reached  in  its  order  upon  the  ducket.  But  March  23, 
1881,  while  this  case  stood  on  the  docket,  at  least  one  hundred 
cases  below  any  the  court  had  reached  for  trial,  the  appellee 
obtained,  and  the  court  granted,  upon  an  irregular  or  prelimi- 
nary call  of  the  docket,  an  order  dismissing  appellant's  appeal, 
and  awarding  fi procedendo  to  the  justice.  The  appellants  im- 
mediately thereafter,  and  at  the  same  term,  made  a  motion, 
supported  by  affidavits,  to  set  aside  such  order.  The  affidavits 
in  support,  which  the  court  was  bound  to  take  as  true  for  the 
purposes  of  that  motion  (none  in  opposition  being  allowable)* 
conclusively  show  that  appellee's  claim  for  legal  services  was 
false,  and  fictitious;  and  that  on  the  day  of  such  preliminary 
call,  appellant's  attorney,  not  having  any  knowled;^e  or  notice 
that  such  call  would  be  made,  was  temporarily  absent  from 
the  city  on  business,  and  that  one  appellant  (Kilian),  was 
confined  to  his  bed  by  a  severe  bodily  injury,  which  he  had  re- 
ceived a  short  time  before,  and  that  the  other  appellant,  Kil- 
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ian's  daughter,  was  his  only  nnrse.  The  court  below,  on  this 
showing,  refused  to  set  aside  the  said  order,  to  which  appellants 
excepted,  and  bring  the  case  here  by  appeal. 

Sec.  14  of  the  act  in  regard  to  practice,  approved  Feb.  22, 
1872,  requires  the  clerk  to  keep  a  docket,  in  which  all  cases 
shall  be  entered,  according  to  the  date  of  their  commence- 
ment. Sec  15  provides  for  the  apportionment  of  the  causes 
for  the  several  days  of  the  term.  Then  section  17  declares 
^'all  causes  shall  be  tried  or  otherwise  disposed  of  in  the  or- 
der they  are  placed  on  the  docket,  unless  the  court,  for  good 
and  sufficient  cause,  shall  otherwise  direct"  An  act  was  ap- 
proved May  22,  1877  (Session  Laws  1877,  p.  147),  which  pur- 
ports  to  amend  said  section  16  by  attaching  this  proviso: 
"  Provided,  however,  that  in  any  county  wherein  two  or  more 
judges  shall  be  holding  separate  branches  of  the  same  court,  at 
tlie  same  time,  for  the  trial  of  causes,  such  court  may  direct 
the  clerk  to  make  out  two  or  more  trial  dockets,  and  to  place 
all  causes  upon  notes  and  other  instruments  of  writing,  for  the 
payment  of  money  only,  and  upon  accounts,  on  such  dockets; 
all  appeals  from  justices  of  the  peace  on  another  of  such  dock- 
ets, and  may  cause  such  other  distribution  of  causes  upon  sep- 
arate dockets  as  in  its  discretion  it  may  deem  necessary  and 
proper ;  and  the  court  may  try  or  otherwise  dispose  of  the 
causes  in  their  order  on  any  of  such  dockets  as  it  may  deem 
proper." 

If  the  dockets  of  the  circuit  court  were  at  the  time  in  ques- 
tion made  up  in  conformity  with  the  above  amendatory  pro- 
visions, and  the  latter  were  constitutional,  it  would  seem  that 
the  court  would  be  thereby  possessed  of  a  larger  discretion 
than  under  the  general  statutes  applicable  to  the  circuit  courts 
of  the  State  at  large.  There  is,  however,  nothing  in  this  rec- 
ord to  show  that  such  dockets  were  made.  If  they  were,  a 
question  of  the  constitutionality  of  that  amendment  would  be 
involved.  For  if  we  look  at  the  provisions  of  article  6  of  the 
constitution  of  1870,  which  presents  the  principal  framework 
of  the  judicial  department  of  the  State,  it  will  be  found  that  the 
Superior  and  Circuit  Courts  of  Cook  County  are  of  precisely 
the  same  grade  as  the  circuit  courts  throughout  the  State,  and 
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that  the  former  are  the  only  courts  of  civil  cognizance  which 
are  provided  with  several  judges  and  authorized  to  hold  dif- 
ferent branches  of  the  same  court  at  the  same  time.  So  that 
the  terms  of  such  amendatory  statute  apply  only  to  the  Supe- 
rior and  Circuit  Court  of  Cook  county.  Section  22  of  article 
4,  declares  that  ^'  the  General  Assembly  shall  not  pass  local  or 
special  laws  in  any  of  the  following  enumerated  cases,  that  is 
*  *  *  for  regulating  the  practice  in  courts  of  justice."  Sec- 
tion 29  of  article  6,  says:  ^' All  laws  relating  to  courts,  shall 
be  general  and  of  uniform  operation;  and  the  organization, 
jurisdiction,  powers,  proceedings,  and  practice  of  all  courts 
of  the  same  class  or  grade,  so  far  as  regulated  by  law,  and  the 
force  and  effect  of  the  process,  judgments  and  decrees  of  such 
courts,  severally,  shall  be  uniform." 

It  has  been  supposed  that  the  occasion  for  these  provisions 
in  the  Constitution  of  1870,  was  that,  by  special  legislation  for 
the  courts  of  Cook  county,  the  ZiCgislature  had,  by  degrees, 
created  a  system  of  practice  here  so  different  from  tliat  which 
obtained  throughout  the  other  parts  of  th^  State,  that  attorneys 
from  the  country  coming  here  to  attend  to  the  interests  of 
their  clients,  were  in  a  similar  situation  to  tliat  of  going  into 
a  foreign  State.  Fisher  v.  National  Bank  of  Commerce,  73  III. 
84. 

Putting  aside,  therefore,  the  provisions  of  said  amendatory 
statute,  there  was  no  rule  of  law,  statutory  or  common,  which 
made  it  incumbent  on  appellants  or  their  attorney  to  be  con- 
tinually in  court,  to  watch  against  some  irregular  call  of  the 
docket.  If  the  case  were  reached  for  trial  on  the  usual  call,  or 
for  good  and  sufficient  cause  were  set  for  trial  out  of  its  order, 
then  it  would  be  their  duty  to  attend,  and  their  failure  might 
be  regarded  as  the  non -prosecution  of  their  appeal.  If  even 
their  counsel  were  then  present,  the  appeal  could  not  be  dis- 
missed, but  the  plaintiff  should  prove  his  case.  Langenham  v« 
Stickney,  90  111.  861. 

This  case,  therefore,  does  not  belong  to  the  class  which  have 
gone  to  the  Supreme  Court  where  the  court  below  has  tried 
the  case  out  of  its  order  on  the  ducket.  There  is  no  pretense 
that  this  irregular  or  preliminary  call  was  for  the  purpose  of 
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then  trying  any  of  the  causes  subject  to  such  call,  or  that  this 
case  would  have  then  stood  for  trial  if  appellants  and  their  at. 
torney  had  all  been  present;  or  that  the  latter  would  have  been 
required  to  show  readiness  for  trial  at  that  time.  Tlie  practice 
of  that  court  as  to  the  call  of  its  docket  or  trial  calendar  has 
been  long  established,  and  as  far  as  this  record  shows,  such 
practice  has  not  been  changed  so  as  to  embrace  or  authorize 
such  preliminary  call. 

If  there  has  been  adopted  any  rule  of  court  authorizing  it, 
the  change  would  be  such  as  to  require  such  rule  to  be  entered 
of  record;  and,  inasmuch  as  appellee  obtained  the  order  of 
dismissal,  it  was  his  duty  to  have  such  rule,  if  it  existed,  incor- 
porated into  the  bill  of  exceptions,  because  where  the  court  is 
not  proceeding  in  accordance  with  its  ordinary  powers,  there  is 
no  presumption  of  correctness.  It  is  a  wise  maxim  of  law, 
and  applicable  to  such  matters  of  practice,  that  "  every  inno- 
vation occasions  more  harm  and  derangement  of  order  by  its 
novelty  than  benefit  by  its  abstract  utility."  Broom's  Legal 
Maxims,  148. 

This  call,  made  out  of  the  usual  course,  in  the  absence  of  a 
rule  of  record  authorizing  it,  or  notice  to  appellants  or  their 
attorney,  was  well  calculated  to  operate  as  a  surprise  upon 
suitors  and  their  attorneys,  and  in  a  case  like  this  to  work  se- 
rious prejudice  to  appellants.  The  dismissal  of  an  original  ac- 
tion on  such  a  call  is  nothing  so  serious  as  the  dismission  of 
an  appeal.  In  the  former  case  it  is  but  the  blowing  out  of  a 
candle,  which  the  plaintiff  may  light  again.  Not  so  with  the 
dismissal  of  an  appeal.  Tliere  judgment  has  gone  against  the 
party  appealing  in  the  justice's  court,  so  that  when  the  appeal 
is  dismissed,  that  becomes  final  and  conclusive.  Under  the 
circumstances  shown  by  this  record,  we  are  of  opinion  the  dis- 
missal of  appellant's  appeal  was  unauthorized,  and  resulted  in 
great  injustice.     The  court  should  have  set  it  aside. 

The  judgment  and  orders  of  the  court  below,  in  this  behalf, 
will  be  reversed  and  remanded. 
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Bernard  Heeney  et  al.  j*  m 

V. 

William  H.  Alcock  et  al. 

1.  Judgment  by  confession — ^Setting  aside. — Courts  of  law  have  an 
eq  litable  jurifldiction  over  jadgments  entered  by  confession,  and  where  it 
clearly  appears  that  the  plaintiff  is  not  entitled  to  judfirment  on  the  note  and 
warrant  of  attorney,  the  court  should  vacate  the  jadgmsnt  and  leave  him  to 
pursue  the  ordinary  remedy  by  action.  But  where  the  right  of  recovery  is 
left  in  doubt,  the  defendant  should  be  let  in  to  a  defense  upon  the  merits, 
the  judgment,  in  the  meantima  standing  as  security. 

2.  Expiration  of  term. — ^The  statute  which  provides  that  the  court  may, 
**during  the  term/' set  aside  a  judgment  for  good  cause  shown,  does  not 
apply  to  judgments  entered  by  confession,  by  viitue  of  a  warrant  of  attorney, 
in  the  absence  of  the  defendant. 

3.  Laches. — A  delay  of  five  days  after  knowledge  that  such  judgment 
has  been  entered,  before  application  to  set  it  aside,  is  not  an  unreasonable 
time  in  which  to  make  preparation  for  the  hearing  of  such  motion. 

Appeal  from  the  Coiintj  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  November 
7,  1881. 

Messrs.  Schuyler  &  Follansbee,  for  appellants;  that  the 
application  was  made  in  apt  time,  cited  Burwell  v.  Orr,  84  111. 
465;  Wvmans  V.  Yeomans,  84  111.  403. 

Upon  the  rigl^t  to  have  the  judgment  opened  and  defendants 
let  in  to  a  defense  upon  the  merits:  Lake  v.  Cook,  15  111.  35f3; 
Hall  V.  Jones,  32  111.  38;  Pitts  v.  Magie,  24  111.  610;  Condon 
V.  Besse,  86  111.  159;  Walker  v.  Ensign,  1  Bradwell,  113. 

The  note  wixa  given  for  a  gambling  contract,  and  was  illegal: 
Pickering  v.  Cease,  79  HI.  328;  Lyon  v.  Culbertson,  83  111.  33; 
Webster  v.  St  urges,  7  Bradwell,  560. 

One  partner  cannot  execute  a  warrant  of  attorney  to  confess 
judgment  so  as  to  bind  his  co- partner,  in  the  absence  of  express 
authority:  SIoo  v.  State  Bank,  1  Scam.  428;  Peine  v.  Weber, 
47  111.  41;  Remington  v.  Cunimings,  5  Wia  138;  Crane  v. 
French,  1  Wend.  311;  Davis  v.  Black  well,  6  Bradwell,  32; 
Parsons  on  Partnership,  178. 
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A  note  executed  by  one  partner  outside  the  scope  of  the 
partnership  business,  without  consent  of  his  co-partner,  is  not 
binding  upon  the  co-partner:  Zuel  v.  Bowen,  78  111.  234;  Wit- 
tram  V.  Van  Wormer,  44  IlL  525. 

Mr.  Frank  H.  Collieb,  for  appellees;  that  to  make  such 
contract  illegal,  there  must  be  a  mutual  intent  to  bet  npon 
the.  market  without  any  expectation  of  actual  performance, 
cited  Clarke  v.  Foss,  7  Biss.  540. 

No  equitable  reason  is  shown  why  the  court  should  disturb 
the  judgment:  Knox  v.  Winsted  Savings  Bank,  57111.  330; 
Rising  V.  Brainerd,  36  111.  79. 

Application  after  the  term  at  which  judgment  was  rendered, 
has  passed,  comes  too  late.  The  plaintiffs  are  now  asking  for 
equitable  relief  when  they  had  a  legal  remedy  by  motion  at 
the  judgment  term:  Saltsman  v.  Bissell,  75  111.  67;  Palmer  v. 
Gardiner,  77  111.  143;  Railroad  Co.  v.  Neal,  1  Woods,  353; 
Crim  V.  Handley,  4  Otto,  652;  Lyme  v.  Allen,  51  N.  H.  245; 
Borland  v.  Thornton,  12  Cal.  445;  Chalmers  v.  Hack,  19  Me. 
127. 

Wilson,  P.  J.  Tliis  appeal  is  prosecuted  to  reverse  the 
judgment  of  the  county  court,  overruling  appellant's  motion 
to  vacate  a  judgment  entered  by  confession,  or  to  stay  pro- 
ceedings under  the  judgment,  until  a  trial  can  be  had  upon 
the  merits.  The  note  and  warrant  of  attorney  which  was  un- 
der seal,  were  executed  in  the  name  of  "  Ileeney  &  Son,"  the 
note  being  dated  February  23,  1881,  payable  to  appellees  on 
demand,  after  date. 

Upon  the  hearing  of  the  motion,  affidavits  of  both  the  ap- 
pellants were  read,  in  support  of  the  motion,  tending  strongly 
to  show  that  the  note  was  not  given  for  any  indebtedness  of 
the  firm  of  Heeney  &  Son,  but  that  it  was  given  by  John  B. 
Ileeney  in  settlement  of  an  alleged  indebtedness  of  the  latter, 
for  the  balance  due  on  certain  gambling  transactions,  on  the 
board  of  trade  of  the  City  of  Chicago;  that  said  transactions 
were  entirely  outside  the  scope  of  the  co-partnership  business 
of  Ileeney  &  Son,  and  without  the  knowledge  or  consent  of 
Bernhard  Heeney;  that  the  name  of  Heeney  &  Son,  was  used 
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Without  any  authority  whatever  of  Bernhard  Heeney;  that  the 
transaction  was  the  indfvidual  business  of  John  B.  Heeney, 
and  was  entirely  unknown  to  Bernhard  Heeney,  and  that  judo.. 
inent  was  entered  for  a  larger  amount  than  the  balance  alleged 
to  be  due. 

The  statements  in  these  affidavits  were  controverted  by  the 
affidavits  of  appellees,  in  which  they  deny  that  the  transaction 
was  of  a  gambling  character,  and  they  allege,  on  the  contrary,, 
that  the  note  in  question  was  on  a  straight  business  transaction ; 
that  Heeney  &  Son,  through  John  B.  Heeney,  directed  them  to 
purchase  a  quantity  of  ribs  for  April  delivery,  which  they  act- 
ually bought;  that  tliey  had  no  knowledge  that  the  ribs  were 
not  to  be  delivered,  or  were  to  be  turned  into  May  delivery,  as- 
alleged  by  appellants;  that  they  never  transacted  any  business 
for  John  B.  Heeney  individually,  but  only  for  Heeney  &  Son;, 
and  that  the  transaction  in  question  was  well  known  to  Bern- 
hard  Heeney,  and  was  ratified  and  approved  by  him. 

Judgment  was  entered  on  the  second  day  of  March,  1881,. 
which  was  one  of  tlie  days  of  the  February  term  of  the  county 
court.  Knowledge  of  the  fact  that  the  judgment  had  been  en- 
tered, first  came  to  appellants  through  their  attorney,  on 
Thursday,  March  10th,  during  the  February  term.  On  the 
fifteenth  day  of  March,  which  was  the  second  day  of  the  March, 
term,  application  was  made  to  vacate  or  open  the  judgment  aa. 
above  stated. 

Tlie  doctrine  has  long  been  settled  in  this  State,  that  courts, 
of  law  are  invested  with  an  equitable  jurisdiction  over  judg- 
ments entered  by  confession  on  warrants  of  attorney.  Lake  v.. 
Cook,  15  111.  853;  Hall  v.  Jones,  32  Id.  38;  Pitts  v.  Magie, 
24  Id.  610;  Burwell  v.  Orr,  Slid.  465;  Wyman  v.  Yeomans, 
84  Id.  403;  Condon  v.  Besse,  86  Id.  159;  Walker  v.  Ensign,  1 
Bradwell,  113;  69  111.  306;  46  Id.  280. 

Where  it  clearly  appears  that  the  plain tifi^  was  not  entitled 
to  judgment  on  the  notes  and  warrant  of  attorney,  the  court 
should  vacate  the  judgment,  and  leave  him  to  pursue  the  ordi- 
nary remedy  by  action.  But  where  the  case  is  left  in  doubt,  or 
the  testimony  is  so  contradictory  that  the  truth  cannot  be 
ascertained  with  reasonable  certainty,  the  defendant  should  be 
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let  into  a  defense  on  the  merits,  the  judgment  meanwhile  be- 
ing allowed  to  stand  as  security,  until  the  merits  of  the  case 
are  heard  and  determined.     Lake  v.  Cook,  supra;  Norton  v 
Allen,  69  111.  306;  Eoyutou  v.  Ren  wick,  46  Id.  280;  1  Brad^ 
well,  113. 

The  affidavits  filed  by  the  defendants  in  support  of  the  mo- 
tion, if  true,  show  that  the  plaintiffs  had  no  legal  cause  of 
action;  on  the  other  hand,  the  affidavits  filed  by  the  plaintiffs, 
if  true,  show  that  the  note  was  given  for  a  good  and  valid 
consideration,  and  is  evidence  of  a  debt  justly  due  and  owing 
by  the  defendants  to  the  plaintiff.  There  is  thus  presenteil 
such  a  conflict  of  evidence  as  to  leave  us  unsatisfied  as  to  the 
real  merits  of  the  controversy,  and  we  think  the  case  one^ 
which  for  the  attainment  of  justice,  should  be  submitted  to  a 

It  is  insisted,  however,  that  the  court  had  no  power  to  va- 
cate or  open  the  judgment  after  the  expiration  of  the  term  at 
which  it  was  entered,  and  that  even  if  it  had  such  power,  ap- 
pellants were  guilty  of  laches,  in  not  having  made  their  mo- 
tion in  apt  time. 

The  judgment  was  entered  March  2d,  one  of  the  days  of 
the  February  term,  and  knowledge  of  the  judgment  firet  came 
to  appellants  March  10th,  also  one  of  the  days  of  the  same 
term.  The  application  to  vacate  was  made  March  15th,  which 
was  the  second  day  of  the  March  term;  notice  of  such  intend- 
ed application  having  been  given  on  Monday,  the  first  day  of 
that  term. 

Our  statute,  which  provides  that  the  court  may  "  during  the 
term"  set  aside  any  juds^ment  upon  good  and  sufficient  cause, 
has  been  uniformly  held  not  to  apply  to  judgments  by  confes- 
sion, rendered  by  virtue  of  a  warrant  of  attorney,  in  the  ab- 
sence of  the  defendant.  Burwell  v.  Orr,  84  111.  465;  Wyman 
V.  Yeoraans,  Id.  403.  The  only  question,  therefore,  is  whether 
appellants  used  due  diligence  in  making  their  application  for 
relief.  That  the}^  did  we  cannot  doubt.  Only  five  days,  one  of 
which  was  Sunday,  elapsed  from  the  time  knowledge  of  the 
entry  of  judgment  came  to  them  and  the  time  of  presenting 
their  application  to  the  court  to  set  it  aside,  and  they  gave  no 
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tice  of  their  intended  application  on  the  fonrth  day  after  the 
receipt  of  snch  knowledge.  This,  we  think,  was  not  an  unrea- 
sonable time  in  which  to  make  the  necessary  preparations  for 
the  hearing  of  the  motion ;  and,  so  far  as  appears,  the  rights 
of  app)ellees  were  in  no  way  injuriously  affected  by  the  delay. 
As  was  said  in  Cook  v.  Lake:  "As  to  such  judgments,  the 
eqnitable  jurisdiction  of  the  courts  should  be  exercised  liber- 
ally "  in  furtherance  of  justice. 

We  are  of  opinion  that  leave  should  have  been  given  as  to 
both  defendants,  to  plead  to  the  merits,  the  judgment  in  the 
meantime  to  stand  as  security  until  the  merits  of  the  case  are 
heard  and  determined.  The  jtidgment  of  the  court  below  is 
reversed  and  the  case  remanded  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

Beversed  and  remanded. 


SoREN  Mathison 

V. 

John  Stephens,  use,  etc. 

1.  Judgment  in  debt  on  bond. — ^In  an  action  of  debt  upon  a  replevin 
bond,  a  judgment  that  the  plaintiffs  recover  **  the  amount  of  their  debt,  the 
sam  of  $1,800/'  and  **  the  amount  of  their  damages,  the  sum  of  $868.22, 
together  with  the  costs,"  and  that  they  have  execution  therefor,  is  erroneous. 
It  amounts  to  a  judgment  for  $2,668.22.  The  judgment  should  have  been 
that  the  debt  should  be  discharged  upon  payment  of  damages. 

2.  Jurisdiction  of  oountt  court. —This  judgment  having  been  ren- 
dered before  the  act  enlarging  tl  e  jurisdiction  of  the  county  court,  the  judg- 
ment as  rendered  exceeded  the  jurisdiction  of  the  court,  and  for  this  reason 
18  erroneous. 

Appeal  from  the  County  Court  of  Cook  county,  the  Hon. 
Mason  B.  Lookis,  Judge,  presiding.  Opinion  filed  November 
7. 1881. 

Mr.  Edoar  L.  Jayne,  for  appellant 

Messrs.  Ellis  &  Meek,  for  appellees. 
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MoAllisteb,  J.  This  was  an  action  of  debt  brought  in  the 
County  Court  of  Cook  county,  September  2,  1879,  by  John 
Stephens,  as  coroner,  against  Garrett  A.  Clement  and  Soren 
Mathison,  upon  a  replevin  bond,  in  the  penalty  of  eighteen 
hundred  dollars,  to  the  damage  of  the  plaintiff  of  one  thousand 
dollars*  Mathison  alone  was  served,  and  appeared  and  pleaded. 
The  cause  being  at  issue,  it  was  submitted  to  the  court,  by 
agreement  of  parties,  for  trial  without  jury.  The  court  found 
the  issues  for  the  plaintiff;  found  his  debt  to  be  the  sum  of 
eighteen  hundred  dollars,  and  his  damages  to  be  the  sum  of 
eight  hundred  and  sixty-eight  dollars  and  twenty-two  cents. 
The  court  thereupon  rendered  judgment  against  Mathison  in 
this  form :  "  It  is  therefore  considered  and  ordered  by  the  court, 
that  the  plaintiffs  have  judgment  herein  against  defendant, 
Soren  Matison  only,  and  that  said  plaintiffs  recover  of,  and 
from  the  said  defendant,  Soren  Mathison,  the  amount  of  their 
debt,  the  sum  of  eighteen  hundred  dollars,  and  the  amount  of 
the  damages,  the  sum  of  eight  hundred  and  sixty-eight  dollars 
and  twenty-two  cents,  together  with  the  costs  of  this  suit,  to 
be  taxed,  and  that  execution  issue  therefor." 

This  judgment  was  rendered  October  30,  1880,  before  the 
passage  of  the  late  statute,  enlarging  the  jurisdiction  of  the 
county  courts.  At  the  time  of  such  judgment,  that  court  had 
no  jurisdiction  of  a  case  where  the  amount  in  controversy  ex- 
ceeded one  thousand  dollars.  The  judgment  as  rendered,  and 
for  which  execution  was  ordered,  is  $2,668.22,  more  than 
double  the  sum  for  which  the  court  had  jurisdiction.  But  the 
judgment  as  rendered  was  manifestly  erroneous.  It  should 
have  been  that  the  debt  found  should  be  discharged  on  pay- 
ment of  the  damages.  As  it  is,  the  plaintiff  could,  unless  the 
judgment  is  void  for  want  of  jurisdiction,  enforce  payment  of 
both  the  debt  and  damages  by  execution,  which  was  awarded 
for  both.  Parisher  v.  Waldo,  72  Ills.  Tl.  The  judgment  of 
the  court  below  will  be  reversed  and  the  c^nse  remanded. 

Bevereed  and  remanded. 
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John  Diversey 

V. 

Byron  L.  Smith. 

1.  Dbath  ov  sole  dependant— Revivob  op  AC5TI0N.— When  a  sole 
defendant  dies  before  final  judgment  in  the  cause,  the  action  shall  not  on 
that  account  abate,  if  it  might  originally  have  been  prosecuted  against  the 
heir,  devisee  or  executor  of  such  defendant;  but  the  plaintiff  may  suggest 
such  death  on  the  record  and  have  a  summons^against  the  personal  represen- 
tation of  such  defendant,  requiring  him  to  appear  and  defend  the  action. 

2.  Actions  which  suRyiYE— Actions  to  bnfobob  pbbsonal  uabil- 
ITT  OF  sTOOKHOiiDBB. — ^An  actiou  Under  the  statute  to  enforce  a  personal 
liability  against  a  stockholder  of  an  insurance  company,  is  in  the  nature  of  a 
penal  action,  and  dies  with  the  person. 

Ebbos  to  the  Saperior  Court  of  Oook  conntj;  the  Hon. 
Joseph  £.  Gaby,  Jadge,  presiding.  Opinion  filed  November 
7, 1881. 

Messrs.  Shufeldt  &  WestoveB)  for  plaintiff  in  error. 

Bailet,  J.  In  this  case,  John  Diversj,  a  creditor  of  the 
Germania  Insurance  Company  of  Chicago,  brought  suit  against 
Solomon  A.  Smith,  a  stockholder  in  said  company,  to  enforce 
the  individual  liability  imposed  by  the  sixteenth  section  of  the 
statute,  in  relation  to  fire  insurance  companies.  The  defend- 
ant appeared  and  demurred  to  the  declaration;  which  demurrer 
being  sustained,  judgment  was  rendered  in  his  favor  for  costs; 
and  to  reverse  said  judgment,  the  plaintiff  has  brought  the 
record  to  this  court  by  writ  of  error.  Pending  the  proceedings 
here  the  defendant  has  died,  and  the  plaintiff  has  suggested  his 
death  on  the  record,  and  sued  out  a  scire  facioB  to  Byron  L. 
Smith,  his  executor,  requiring  him  to  appear  and  defend  the 
writ  of  error.  Process  having  been  served,  the  executor  now 
appears  and  enters  his  motion  to  vacate  the  order  substituting 
him  as  defendant  in  error,  and  to  dismiss  the  writ  as  to  him. 

The  eleventh  section  of  chapter  one  of  the  Bevised  Statutes, 
which  by  section  twenty-four  of  the  same  chapter  is  made  to 
apply  to  appeals  and  writs  of  error,  provides  that  when  there 
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is  but  one  defeifdant  in  an  action,  and  he  dies  before  linal  judg- 
ment, Buch  action  shall  not  on  that  account  abate,  if  it  might 
be  originally  prosecuted  against  the  heir,  devisee,  executor,  or 
administrator  of  such  defendant;  but  the  plaintiff  may  suggest 
such  death  on  the  record,  and  shall,  by  order  of  the  court,  have 
summons  against  such  person  or  legal  representative,  requiring 
him  to  appear  and  defend  the  action,  after  which  it  may  pro- 
ceed as  if  it  had  been  originally  commenced  against  him. 

The  question  presented  by  the  motion  is,  whether  upon  the 
death  of  the  defendant  the  action  survived,  or,  in  other  words, 
whether  it  is  of  such  a  nature  that  it  might  have  been  origi* 
nally  prosecuted  against  the  executor.  Most  of  the  difficulty 
which  might  have  otherwise  surrounded  this  question,  has 
been  removed  by  the  recent  decisions  of  the  Supreme  Court 
in  Gulliver  v.  Eoelle,  100  III.,  and  Weidinger  v.  Sprnance,  Id. 
In  those  cases  the  nature  of  the  liability  imposed  by  the  six- 
teenth section  of  the  statute  in  relation  to  fire  insurance  com- 
panies, is  elaborately  and  exhaustively  considered,  and  the  con- 
clusion reached  that  it  is  a  liability,  not  arising  ez  contraotUy 
but  imposed  as  a  penalty  for  disobedience  to  an  express  man- 
date of  the  statute.  It  being  a  mere  penal  liability,  the 
conculsion  seems  to  follow  necessarily  that  it  is  within  the 
rule  actio  personalia  moritur  cum  persona.  The  authorities 
are  uniform  in  holding  that  no  action  lies  against  an  executor 
or  administrator  on  a  penal  statute.  3  Williams  on  Execu- 
tors, 1729;  8  Eedfield  on  Wills,  279;  Comyn's  Digest,  Ad- 
ministration, B.  16;  1  Chitty's  Plead.  90;  Wentworth  on  Ex- 
ecutors, 253-255.  See,  also,  Hambly  v.  Trott,  Cowper,  371; 
People  V.  Gibbs,  9  Wend.  30.  The  action,  then,  could  not 
have  been  originally  prosecuted  against  the  executor,  and  so 
is  not  within  the  provisions  of  Sec.  11,  Chap.  1,  of  the  Bevised 
Statutes. 

The  motion  will  be  allowed  and  an  order  entered  abating 

the  vmt. 

Motion  allowed  and  writ  abated. 
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Ellen  P.  Vail,  Impl'd,  etc. 

V. 

Joseph  W.  Drexel. 

1.  Statejteht. — ^Drexel  entered  into  a  contract  with  the  Vails  to  sell  them 
certain  lands  in  Chica^,  at  a  certain  price.  By  the  terms  of  the  aj^reement, 
the  Vails  were  to  subdivide  the  land  and  sell  upon  certain  terms,  Drexel  to 
(Brive  to  the  purchasers  contracts  for  a  deed.  The  Vails  were  to  retain  ten 
per  cent,  of  the  cash  received,  to  be  used  in  advertising,  etc.,  and  the  con- 
tract was  to  be  performed  within  a  certain  period,  time  being  expressly  made 
of  the  essence  of  the  contract.  The  contract  was  extended  and  modified 
from  time  to  time.  The  VaQs  failing  to  perform,  Drexel  brought  his  bill, 
praying  that  the  contract  h^  decreed  nail  and  removed  as  a  cloud  upon  his 
title;  that  the  defendants  be  ci\joined  from  receiving  further  payments  upon 
outiitanding  contracts^  or  making  new  sales,  and  that  they  be  required  to  pay 
the  balance  due  complainant  by  a  certain  day,  or  be  foreclosed,  etc  A  re- 
ceiver was  appointed;  reference  to  a  master  to  take  an  accounting,  and  a  de- 
cree'ConSrming  the  master's  report,  and  ordering  defendants  to  pay  the  bal- 
ance due  within  sixty  days,  etc. 

2.  FoiiFBiTORE  IN  BQUiTT. — ^The  Original  bill  was  in  substance  a  bill  to 
decree  a  forfciteure  of  defendant's  rights  under  the  contract.  No  offer  was 
made  to  convey  the  land  upon  payment  of  the  balance  found  to  be  due,  nor 
for  an  assignment  of  the  outstanding  contracts.  Compensation  and  not  for- 
feiture is  the  doctrine  of  equity,  and  it  is  a  rule  of  universal  application  that 
coarts  of  equity  will  never  enforce  either  a  penalty  or  a  forfeiture.  A  party 
who  relies  upon  a  forfeiture  must  seek  his  remedy  in  a  court  of  law. 

3.  Contract  fob  bale  of  land — Lien  op  vendor. — Under  an  agree- 
ment for  the  sale  of  land,  the  vendor  has  an  equitable  lien  on  the  land  for 
the  unpaid  purchase-money.  In  equity  the  vendee  is  considered  the  owner, 
and  his  estate  is  attended  by  nearly  all  the  incidents  of  actual  ownership. 
In  respect  to  this  lien  the  purchaser  under  an  executory  agreement  stands  in 
no  other  or  different  footing  from  that  of  a  grantee  under  a  conveyance  of  the 
legal  title.  The  lien  is  in  rem^  and  the  vendor  may  come  into  a  court  of  equity 
the  first  instance  to  enforce  it,  without  first  resorting  to  a  suit  at  law  to  re- 
cover the  amount  due. 

4.  Rights  of  tendor  under  the  contract  in  this  case. — In  this 
case,  if  the  vendor  chose  to  come  into  a  court  of  equity  rather  than  assert 
his  rights  at  law,  he  was  entitled  to  an  accounting  in  respect  to  the  payments 
and  the  balance  due,  and  a  decree  for  the  sale  of  the  lands,  or,  upon  a  proper 
showing,  to  a  decree  of  strict  foreclosure,  though  the  ordinary  mode  of  enforce 
ing  the  lien  should  be  by  a  sale  of  the  property. 

5.  Dkchee  for  payment — Limiting  time  of  payment. — ^The  decree 
in  thi^t  caae  was  in  the  nature  of  a  strict  foreclosure,  and  the  time  in  which 
the  defendants  were  required  to  make  payment—sixty  days— or  be  foreclosed, 
was  too  short. 
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6.  Decree  should  ha  ye  required  coitvetancb  of  lahd  upon  pat- 
HENT. — ^The  payment  of  ike  balance  of  the  purchase  money  by  the  vendees, 
and  the  conveyance  of  the  land  by  the  vendor,  were  ooncanent  acts,  and  the 
decree  should  have  required  such  conveyance  upon  payment  being  made. 

7.  Administrator  of  vendee  not  a  necessary  party. — ^The  statute 
providing  for  the  sale  by  the  administrator  of  a  deceased,  vendee,  of  lands  held 
by  him  under  an  executory  contract  of  sale,  has  no  application  here.  The 
vendor  had  a  specific  lien  upon  the  land,  and  if  he  was  satisfied  to  rely  upon 
that  for  payment  of  the  money  due  him,  he  had  the  right  to  waive  any 
claim  upon  the  general  assets  of  the  estate  of  the  vendee. 

Error  to  the  Circuit  Court  of  Cook  county,  the  Hon.  E.  S. 
Williams,  Judge,  presiding.   Opinion  filed  November  11, 1881. 

On  the  8th  day  of  November,  1869,  Joseph  W.  Drexel,  the 
defendant  in  error,  then  of  the  city  of  Philadelphia,  entered 
into  a  written  agreement  with  Asa  Vail  and  Nicholas  J.  Vail, 
of  Chicago,  whereby  Drexel  agreed  to  sell  to  said  Vails  320 
acres  of  land  lying  in  the  town  of  Lake,  in  Cook  county,  for 
the  agreed  price  of  $168,000,  to  be  paid  in  instalhnents  within 
three  years  from  the  first  day  of  January,  1870,  in  the  man- 
ner specified  in  the  agreement. 

The  Vails  were  to  subdivide  the  land  and  sell  the  same  at 
not  less  than  $600' per  acre,  and  for  not  less  than  twenty  per 
cent,  of  the  sale  price  in  cash  at  the  time  of  making-  sales; 
and  as  fast  as  sales  were  made,  Drexel  was  to  give  the  pur* 
chasers  contracts  for  a  deed.  The  Vails  were  to  bear  the  ex- 
penses attending  the  subdivision  and  sale  of  the  property, 
and  all  money  received  by  them  on  sales  was  to  be  paid  over 
to  Drexel  as  fast  as  received;  but  they  were  allowed  to  retain 
ten  per  cent,  of  the  amount  of  the  sale,  to  be  expended  in  im- 
proving the  property,  advertising,  &c.  The  ten  per  cent,  so 
retained  was  not  to  be  considered  as  payment  on  the  purchase 
price,  but  in  the  event  that  the  contract  should  become  for- 
feited, or  if  for  any  reason  the  Vails  should  be  unable  to  carry 
it  out,  the  ten  per  cent,  retained  by  them  was  to  be  taken  and 
considered  as  a  fair  commission  on  sales  made,  and  as  full  pay- 
ment for  all  services  and  disbursements  made  by  them. 

The  agreement  provided  that  if  the  Vails  should  not,  before 
the  close  of  the  year  1870,  make  sales  to  the  amount  of  $40,- 
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000,  and  pay  over  the  money  (except  the  ten  per  cent),  and 
deliver  to  Drexel  the  contracts  for  the  deferred  payments  as 
soon  as  executed  by  the  purchasers;  or  if  the  cash  payments 
to  Drexel  in  the  year  1870  should  not  amoant  to  $10,000,  ex- 
clusive of  $1,825,  to  be  paid  in  lieu  of  interest  for  that  year, 
then  the  agreement  was  to  be  null  and  void,  and  Drexel  was  to 
retain  the  moneys  and  contracts  of  sales  that  had  come  to  his 
hands,  and  the  Yails  were  to  own  and  retain  the  amounts 
which  they  might  become  entitled  to  retain  as  ten  per  cent, 
on  the  sales  made. 

The  agreement  further  provided,  that  if  the  Vails  should 
not  make  sales  during  the  year  1871  to  the  amount  of  $70,000, 
or  if  the  cash  payments  to  Drexel  in  that  year  should  not  ag- 
gregate the  sum  of  $21,000,  exclusive  of  interest  payments, 
tiie  airreement  was  to  become  void. 

By  the  eighth  clause  in  the  agreement,  it  is  provided  that 
if  the  Vails  shall  not  before  the  expiration  of  the  year  1872, 
have  paid  over  to  Drexel  the  full  sum  of  $168,000,  with  inter- 
est as  stipulated,  that  then  and  from  thenceforth  the  contract 
was  to  become  null  and  void.  Time  was  expressly  made  of 
the  essence  of  the  contract,  and  any  lack  of  promptness  in  ful- 
filling any  of  its  conditions  was  to  work  a  forfeiture,  and  to 
determine  all  rights  under  it  of  the  party  in  default. 

There  were  several  extensions  and  modifications  of  the  con- 
tract, the  first  of  which,  bearing  date  Nov.  15th,  1870,  provided 
that  if  the  sales  of  1870  should  fall  short  of  $40,000,  the  con- 
tract should  not  on  that  account  be  forfeited,  but  the  sales  of 
1871  should  be  increased  by  as  much  as  the  sales  of  1870  fell 
short;  the  rate  of  interest  was  raised  from  six  to  seven  per 
cent;  and  it  was  also  agreed  that  if  the  cash  payments  made 
by  the  Vails  in  1870  should  not  amount  in  the  aggregate  to 
$11,825,  the  contract  should  not  for  such  failure  be  forfeited, 
but  the  deficit  should  be  made  up  in  1871.  And  there  was  the 
further  stipulation,  that  if  the  modifying  agreement  should  go 
into  effect,  it  should  be  taken  as  a  part  of  the  original  con- 
tract, and  that  it  was  to  change  the  terms  of  the  original  only 
as  specifically  set  forth,  and  that  any  failure  to  comply  with 
the  original  contract  as  modified,  should  work  the  same  result 
as  to  forfeiture  as  was  provided  for  in  the  original  contract. 
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A  second  modification  was  made  December  22,  1871,  to  the 
effect  that  any  deficiencies  in  tlie  amounts  provided  for  in  the 
original  contract,  as  already  modified,  to  be  paid  by  the  Vails^ 
or  in  the  amount  of  sales  to  be  made  during  the  year  1871, 
should  be  added  to  the  amounts  respectively  required  to  be 
sold  and  paid  during  1872;  and  said  original  contract  was  not 
to  be  forfeited  on  account  of  such  deficiencies,  but  was  to  re- 
main unchanged  in  all  other  respects. 

On  the  15th  day  of  November,  1872,  the  contract  was  ex- 
tended for  one  year,  from  January  1,  1873,  to  January  1, 1874, 
on  condition  that  the  Vails  should  pay  interest  at  the  rate  of 
eight  per  cent,  per  annum,  on  all  amounts  due  and  unpaid 
after  January  1,  1873. 

February  2,  1874,  by  another  and  final  modification,  it  was 
agreed  to  extend  the  time  of  performance  until  January  1, 
1875,  on  condition  of  the  payment  of  interest  at  ten  per  cent, 
per  annum  on  all  sums  due  January  1, 1874.  In  other  respects 
the  contract  to  remain  unchanged. 

Tiie  Vails  entered  upon  the  performance  of  the  contract,  sub- 
divided the  property,  and  commenced  making  sales. 

In  August,  1871,  Asa  Vail,  with  the  consent  of  Drexel,  sold 
and  assigned  his  interest  in  the  contract  to  Nicholas  J.  Vail. 
Nicholas  J.  Vail  died  intestate  May  8th,  1874,  leaving  a  widow 
and  heirs-at-law,  as  stated  in  the  bill,  and  they  are  made  parties 
defendant  to  the  suit.  Letters  of  administration  on  the  estate 
of  Nicholas  J.  Vail  were  applied  for,  but,  so  far  as  appears, 
none  were  ever  issued. 

There  was  paid  on  the  contract,  according  to  the  statement 
of  the  defendant  in  error,  $71,534.04,  of  which  $5,416.88  was 
paid  in  1870;  $15,104.61  in  1871;  $25,787.50  in  1872;  and 
$25,225.04  in  1873  and  1874.  The  amount  as  stated  by  the 
plaintiff  in  error  is  somewhat  larger.  The  Vails  also  expended 
in  imprbvements,  advertising,  etc.,  about  the  sum  of  $29,000. 

Drexel  tiled  this  bill  March  23,  1875,  making  the  heirs  of 
Nicholas  J.  Vail,  and  Charles  L.  Cherry  parties  defendants, 
and  praying  that  the  contract  may  be  decreed  to  have  become 
null  and  void,  that  the  same  may  be  removed  as  a  cloud  upon 
the  complainant's  title,  and  that  the  defendants  may  be  en- 
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joined  from  receiving  further  payments  on  outstanding  con- 
tracts, or  making  new  ones  for  the  sale  of  any  of  the  land,  and 
from  meddling  or  interfering  with  said  property.  There  was 
also  a  prayer  for  general  relief.  Answers  were  filed,  proofs 
taken,  and  a  receiver  was  appointed  to  take  possession  of  the 
property  and  collect  the  moneys  due  or  to  become  due  on  out- 
standing  contracts,  and  the  defendants  were  required  to  de- 
liver to  the  receiver  all  contracts  in  their  possession. 

The  complainant  subsequently,  by  leave  of  the  court, 
amended  his  bill  by  adding  a  prayer  that  unless  the  defend- 
ant Tails,  or  some  of  them,  within  a  time  to  be  fixed  by  the 
court  in  its  final  decree,  pay  the  balance  due  on  the  contract, 
to  be  determined  either  on  an  accounting,  or  irom  the  proofs 
on  the  hearing,  that  they  "  be  forever  barred  and  foreclosed 
from  setting  up  any  claim  to  any  interest  or  equity  in  said 
premises  by  reason  of  said  contract.  " 

The  case  was  referred  to  a  master,  who  reported  that  there 
was  due  to  the  complainant  on  the  contract,  $159,629.13.  The 
court  confirmed  the  report  and  rendered  a  final  decree  that 
unless  the  amount  found  due  by  the  master  was  paid  within 
sixty  days  from  the  date  of  the  decree,  that  then  and  from 
thenceforth  the  said  contract  should  be  null  and  void,  and  the 
defendants  be  forever  barred,  foreclosed  and  enjoined  from  as- 
serting any  claims  by  reason  of  said  contract  to  the  land  de- 
scribed in  the  bill. 

Mr.  Robert  Rae  and  Mr.  James  W.  Beaor,  for  plaintiffs  in 
error;  that  the  administrator  of  the  vendee  was  a  necessary 
party  defendant,  it  being  his  duty  to  complete  the  contract  in 
the  manner  pointed  out  in  the  statute,  cited  Eev.  Stat.  1874, 
124,  §  110. 

The  title  of  the  vendor  was  that  of  mortgagee  holding  the 
title  to  secure  payment  of  the  balance:  Lucas  v.  Harris,  20 
III.  166. 

Bills  to  remove  a  cloud  or  quiet  title  can  be  maintained  only 
when  the  complainant  is  in  possession,  or  wlien  he  claims  to 
be  the  owner,  and  the  lands  are  unoccupied  and  unimproved: 
Hardin  v.  Jones,  86  111.  313. 
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An  answer  under  oath  is  to  be  taken  as  trne:  Payne  v.  Fra- 
zier,  4  Scam.  55;  Knapp  v.  Gass,  63  111.  492;  Stone  v.  Moore, 
26  111.  165. 

The  bill,  having  no  equity,  is  incapable  of  amendment: 
Puterbaugh  v.  Elliott,  22  111.  157. 

Tender  of  a  deed  of  the  land  should  have  been  made  before 
filing  the  bill:  Sanford  v.  Emory,  34  111.  468;  Murphy  v, 
Lockwood,  21  111.  615;  Headly  v.  Shaw,  39  111.  354;  Runkle 
V.  Johnson,  30  III.  828;  Peck  v.  Brighton  Co.  69  111.  200. 

The  doctrine  of  equity  is  compensation,  not  forfeiture:  Mix 
v.  Beach,  46  111.  311;  Peck  v.  Brighton  Co.  69  111.  200. 

The  court  was  not  warranted  in  granting  a  receiver  and  in- 
junction: First  Nat.  Bank  v.  Gage,  79  111.  207. 

On  filing  the  answers  the  injunction  should  have  been  dis- 
solved as  matter  of  course:  Parkinson  v.  Trousdale,  3  Scam. 
867. 

A  solicitor  for  complainant  should  not  have  been  appointed 
receiver:  Baker  v.  Backus,  32  111.  82;  Benneson  v.  Bill,  62 
I1L408. 

The  answer  having  disclosed  the  existence  of  other  persons 
interested  in  the  suit,  they  should  have  been  made  parties,  and 
it  was  error  to  proceed  to  a  decree  without  them:  Leitze  v. 
Clabaugh,  59  111.  136;  Winkleman  v.  Kiser,  27  III.  21;  Wool- 
ner  v.  Wilson,  5  BrtHdwell,  439;  Hopkins  v.  Koseclare  Lead 
Co.  72  111.  878. 

The  time  allowed  by  the  decree  in  which  to  make  payment 
was  too  short:    Farrell  v.  Parlier,  50  III.  274. 

The  holders  of  the  beneficial  interest  in  the  mortgage  should 
have  been  made  complainants:  Winkleman  v.  Kiser,  27  111.  21; 
Moore  v.  School  Trustees,  19  III.  88;  Hahn  v.  Huber,  88  HI.  243. 

The  contract  was  the  only  evidence  of  the  debt;  and  it  being 
found  among  the  papers  of  the  vendee  after  his  death,  it  is 
prima  facie  evidence  of  payment:  2  Green  Pf  Ev.  §  627;  Rich- 
ardson V.  Cambridge,  2  Allen,  118;  Johnson  v.  Kations,  26 
Miss.  147;  Sutphen  v.  Cushman,  35  111.  186. 

•    Messrs.  Hutchinson  &  Luff,  for  defendant  in  error;    that 
the  heir  and  not  the  administrator  is  the  proper  party  defend- 
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ant,  cited  Smith  v.  McConnell,  17  111.  135;  Eyan  v.  Duncan, 
88  111.  144. 

The  legal  title  draws  to  it  the  legal  possession,  and  where 
the  possession  is  adverse  or  is  relied  upon  in  the  absence  of 
paper  title,  it  mnst  be  actual  and  not  constructive:  Hassett 
V.  Johnson,  48  111.  68;  Jackson  v.  Berner,  48  111.  203;  Morri- 
son V.  Kelly,  22  111.  610;  City  of  Champaign  v.  McMurray, 
T6  HI.  353. 

When  defendants  take  testimony  and  go  to  hearing  on 
pleadings  and  proofs,  they  cannot  in  an  appellate  court  object 
that  the  cause  was  not  at  issue:  "Webb.  v.  Ins.  Co.,  5  Gilm. 
223;  Jameson  v.  Conway,  5  Gilm.  227;  Marple  v.  Scott,  41  HI. 
50;  Corbus  v.  Teed,  69  111.  205. 

The  oath  being  waived  in  the  bill,  the  answer  has  only  the 
force  of  a  pleading:  Moore  v.  Hunter,  1  Gilm.  317;  Willin- 
borg  V.  Murphy,  36  111.  344;  Wallwork  v.  Derby,  40  111.  527; 
Hopkins  v.  Granger,  52  111.  504;  Adlard  v.  Adlard,  65  111. 
212. 

Time  being  of  the  essence  of  the  contract,  the  vendor  was 
entitled  to  a  forfeiture  without  tendering  a  deed:  O'Neall  v. 
Wabash  Ave.  Church,  48  111.  349;  Chrisman  v.  Miller,  21  HI. 
227;  Cunningham  v.  I.  C.  R.  R  Co.  77  111.  178;  Bostwick  v. 
Hess,  80  111.  138;  Steel  v.  Biggs  22  111.  643;  Runkle  v.  John- 
son, 30  111.  328;  Wells  v.  Smith,  7  Paige,  Ch.  22. 

Payment  of  part  of  the  purchase-money  will  not  excuse  a 
vendee  from  a  strict  compliance  with  his  agreement  as  to  re- 
mainder: Smith  V.  Brown,  5  Gilm.  309;  Bishop  v.  Newton, 
20  111.  177.  Morgan  v.  Ilerrick,  21  111.  481;  Steel  v.  Biggs, 
22  IlL  643.  ^ 

The  appointment  of  a  receiver  is  in  the  discretion  of  the 
court,  and  will  not  be  interfered  with  on  appeal:  High  on  Re- 
ceivers, §6;  Reid  v.  Reid,  38  Ga.  24;  Robenson  v.  Ross,  40 
Ga.'  375;  Cohn  v.  Myers,  42  Ga.  46;  Cookes  v.  Cookes,  2  De 
G.  J.  &  S.  526. 

The  granting  of  a  preliminary  injunction  is  not  subject  of 
review  in  an  appellate  court:  High  on  Injunctions,  §11;  Mar- 
ble V.  Bonhotel,  35  111.  240. 

Where  want  of  proper  parties  is  apparent  upon  the  face  of 
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the  bill,  it  should  be  taken  advantage  of  by  demurrer:  Pren- 
tice V.  Kimball,  19  111.  320;  Deniston  v.  Hoagland,  67  111.  265. 
The  extensions  of  the  contract  constantly  referred  to  the 
original  agreement,  and  with  that  formed  but  one  entire  con- 
tract: Allen  V.  Cooper,  9  Shep.  133;  Hasbrouck  v.  Tappen^ 
15  Johns.  200;  Evans  v.  Thompson,  5  East.  193. 

Wilson,  P.  J.  The  plaintiff  in  error  has  assigned  the  extra- 
ordinary number  of  sixty-three  errors,  and  has  made  thirty- 
three  points  in  his  printed  argument.  The  practice  of  thus  un- 
duly multiplying  points  cannot  be  commended.  It  is  not  only 
wholly  unnecessary,  but  can  subserve  no  useful  end.  On  the 
contrary,  it  is  an  element  of  weakness  in  an  argument,  tend- 
ing, as  it  does,  to  divert  the  mind  from  the  more  important 
and  controlling  questioas  arising  in  the  case.  In  such  a  great 
number  of  points  it  is  not  unreasonable  to  assume  that  more 
.  or  less  of  them  are  without  any  real  foundation,  and  would  he 
seen  to  be  so  by  counsel  upon  proper  consideration  and  study 
when  making  them;  and  besides,  it  ought  not  to  be  forgotten, 
when  asking  the  court  to  investigate  such  a  mass  of  points, 
that  there  is  a  limit  to  the  endurance  of  even  the  judicial 
mind. 

We  shall  not  attempt  to  go  over  all  the  grounds  relied  upon 
by  the  plaintiff  in  error,  but  will  confine  ourselves  to  two  or 
three,  either  of  which  we  deem  sufficient  to  necessitate  a  re- 
versal of  this  decree. 

The  bill,  as  originally  filed,  was  a  bill  praying  that  the 
agreement  between  Drex?l  and  the  Vails,  for  the  sale  of  the- 
lands,  be  declared  null  and  void,  by  reason  of  the  failure  of  the 
Vails  to  pay  the  balance  due  on  the  purchase  money,  and  that 
the  agreement  be  removed  as  constituting  a  cloud  upon  com- 
plainant's title.  No  offer  was  made  to  convey  to  the  Vails 
the  unsold  lands  upon  their  paying  the  balance  due,  nor  to 
assign  to  them  the  outstanding  contracts  with  purchasers,  of 
which  there  were  a  large  number,  and  upon  which  various 
amounts  were  due.  The  bill  was  in  substance  and  effect  a  bill 
for  a  decree  of  forfeiture  of  all  Vails'  rights  under  the  contract. 

We  are  aware  of  no  principle  of  equity  law,  nor  have  we 
been  able  to  find  any  adjudicated  case,  which  authorizes  a  bar- 
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gainer  of.  land  to  come  into  a  court  of  chancery,  after  having 
received  a  part  of  the  purchase  money,  and  ask  for  a  decree 
against  the  purchaser  forfeiting  the  contract.  Compensation, 
and  not  forfeiture,  is  the  doctrine  of  equity.  While  courts  of 
equity,  not  less  than  courts  of  law,  recognize  the  right  of  par- 
ties to  a  contract  to  stipulate  for  penalties  and  forfeiture,  and 
while,  on  a  proper  showing,  courts  of  equity  will  always  relieve 
against  forfeitures,  it  is  a  rule  of  universal  application  that 
they  will  never  enforce  either  a  penalty  or  a  forfeiture.  2 
Story  Eq.  §  319;  Livingstone  v.  Tompkins,  4  Johns.  Ch.  431; 
Popham  V.  Bampfield,  1  Vern.  339;  Horn  burg  v.  Baker,  1 
Pet.  232,  236. 

A  party  who  seeks  the  enforcement  of  a  penalty,  or  relies  on 
a  forfeiture,  must  seek  his  remedy  in  a  court  of  law,  and  not 
in  a  court  of  equity,  where  he  is  only  entitled  to  relief  upon  an 
equitable  basis.  If,  therefore,  complainant^s  case  had  been  left 
to  stand  upon  the  bill  as  originally  filed,  seeking  only  a  can- 
cellation of  the  agreement,  and  the  forfeiture  of  complainant's 
rights  thereunder,  the  court  might  properly  have  refused  to 
entertain  it  for  want  of  equity,  apparent  on  the  face  of  the  bill. 

But  by  the  amendment,  though  only  in  the  prayer  of  the 
bill,  the  case  assumed  a  different  aspect.  The  amendment 
recognized  the  contract  as  still  in  force,  and  treated  it  as  a 
subsisting  security  for  the  balance  due  on  the  unpaid  purchase 
money.  It  asked  the  court  to  fix  a  time  within  which  the  de- 
fendants "  should  pay  all  such  sums  of  money  accrued,  or  to 
accrue,. due  under  and  by  reason  of  said  contract,  to  be  deter- 
mined on  an  accoimting,  etc.;  "  and  prayed  that  in  default  of 
such  payment,  within  a  time  to  be  fixed  by  the  court,  the^ 
defendants  should  thereafter  be  forever  barred  and  foreclosed 
from  asserting  any  interest  in  or  claim  to  the  property  under 
the  contract  or  its  amendments.  Acting  upon  this  prayer,  the 
court  decreed  the  payment  of  the  money  within  sixty  days,  and 
that  in  default  thereof,  the  defendant's  rights  should  be  fore- 
closed as  prayed.  Thus,  the  complainant  by  his  bill,  and  the 
court  by  its  decree,  treated  the  contract  as  still  subsisting,  but 
liable  to  be  defeated  in  the  future. 

This  brings  us  to  examine  briefly  the  proper  construction  to 
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be  placed  apon  a  contract  of  this  nature,  and  the  rights  of  the 
parties  to  it  in  respect  to  their  remedies  in  a  coart  of  equity. 
It  is  not  necessary  to  determine  whether  the  parties  to  this 
agreement  occupy  the  technical  relation  to  each  other  of  mort- 
gagor and  mortgagee,  or  whether  the  agreement  is  to  be 
regarded  as  a  conditional  sale. 

Under  an  agreement  for  the  sale  of  land,  the  vendor  has  an 
equitable  lien  on  the  property  for  the  unpaid  purchase  money. 
In  equity  the  vendee  is  considered  the  owner,  and  his  estate  is 
attended  by  nearly  all  the  incidents  of  actual  ownership.  As 
between  the  vendor  and  vendee,  the  latter  is  regarded  as  a 
trustee  for  the  former  for  the  purchase  money,  and  the  equi- 
table lien  of  the  vendor  exists  in  all  cases  unless  there  is  either 
an  express  or  an  implied  agreement  to  waive  it.  In  Story's 
Equity,  Vol.  2,  §  1217,  it  is  said:  "  But  there  are  liens  recog- 
nized in  equit}'  whose  existence  is  not  known,  or  obligation 
enforced  in  a  court  of  law,  and  in  respect  to  which  courts  of 
equity  exercise  a  very  large  and  salutary  jurisdiction.  In  re- 
gard to  these  liens  it  may  be  generally  stated  that  they  arise 
from  constructive  trusts.  They  are,  therefore,  wholly  inde- 
pendent of  the  thing  to  which  they  are  attached,  as  a  charge 
or  encumbrance,  and  they  can  be  enforced  only  in  a  court  of 
equity.  *  *  *  Of  this  we  have  a  strong  illustration  in  the 
well  known  doctrine  of  courts  of  equity,  that  the  vendor  of 
land  has  a  lien  on  the  land  for  the  amount  of  the  purchase 
money,  not  only  against  the  vendee  himself,  and  his  heirs  and 
other  privies  in  estate,  but  also  against  all  subsequent  pur- 
chasers having  notice  that  the  purchase  money  remains  unpaid; 
to  the  extent  of  the  lien  the  vendee  becomes  trustee  for  the 
vendor."  See  also,  Greene  v.  Greene,  1  Johns.  Ch.  808;  Clark 
V.Hall,  7  Paige,  382;  Bradley  v.  Bosby,  1  Barb.  Ch.  125;  3 
Lead.  Cas.  in  Equity,  74  and  notes;  Thompkins  v.  Seeley,  29 
Barb.  213;  Fisk  v.  Potter,  ,2  Keyes,  64;  Champion  v.  Brown, 
6  John  Ch.  398.  In  respect  to  this  lien  the  purchaser  under 
an  executory  agreement  stands  in  no  other  or  different  footing 
from  that  of  a  grantee  under  a  conveyance  of  the  legal  title. 

The  lien  is  in  rem^  and  the  vendor  may  come  into  a  court  of 
equity  in  the  first  instance  to  enforce  it,  without  first  resorting 
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to  a  suit  at  law  torecover  the  amouat  duo*    2  Story's  Eq. 
§  1216  b.  in  note. 

In  the  light  of  these  principles  the  complainant's  remedy, 
if  he  chose  to  come  into  a  coart  of  equity  rather  than  to  standi 
on  his  rights  at  law,  was  plain  and  simple.  Ee  had  a  right 
to  an  ac<^ounting  in  respect  to  the  payments  and  the  amount 
of  the  balance  due,  and  a  decree  for  the  sale  of  the  lands;  oi:* 
upon  a  proper  showing,  a  decree  of  strict  foreclosure;  though' 
ordinarily,  the  mode  of  enforcing  a  lien  in  equity  should  l)e* 
by  a  sale  of  the  property  to  which  it  is  attached.  2  Store's. 
Eq.  §  1217. 

The  decree  which  the  complainant  obtained  was  in  the  na- 
ture of  a  strict  foreclosure.  As  such  we  do  not  think  it  was 
warranted  under  the  proofs.  The  Vails  had  entered  upon  the 
performance  of  the  contract,  and  had  paid  upwards  of  seventy 
thousand  dollars  of  the  purchase-money,  and  nearly  thirty 
thousand  dollars  for  improvements  on  the  land,  and  other  ex- 
penses incident  to  making  sales. 

Nicholas  J.  Yail,  who  had  succeeded  to  all  the  rights  of  Yail 
&  Son  under  the  contract,  had  died,  and  at  the  time  of  his 
death  was  not  in  default,  the  time  of  payment  having  been  ex- 
tended by  the  last  modification  untjil  January  1,  1875.  There 
was  no  proof  that  the  unsold  land  and  outstanding  contracts 
were  a  scanty  security  for  the  unpaid  balance  due,  nor  that 
Yail's  estate  was  insolvent  Under  these  circumstances  no 
proper  case  was  made  for  a  strict  foreclosare.  But  aside  from 
this,  and  conceding  a  proper  case  had  been  made,  the  time  lim- 
ited by  the  decree  for  the  payment  of  the  money  was  only  sixty 
days.  This  was  not  sufficient.  The  Supreme  Court  has  re- 
peatedly held  that  in  case  of  an  irredeemable  sale  of  real  es- 
tate not  less  than  ninety  days  should  be  given,  and  when  the 
amount  is  large,  a  longer  period.  Link  v.  Architectural  Iron 
Works,  24  Ilf.  551;  Mills  v.  Heeney,  35  111.  173;  Farrell  v. 
Parlier,  50  III.  274;  Cronan  v.  Frizell,  42  111.  319;  Claycome 
v.  Cecil,  27  111.  497;  Moore  v.  Bracken,  Id.  23;  Strawn  v- 
Coggswell,  28  111.  457;  Kinzey  v.  Thomas,  28  111.  502.  Under 
the  English  practice  six  months  was  given,  and  if  the  debt  was 
large   the  court  usually  extended  the  time  for  another  six 
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irionths.  It  is  only  in  exceptional  cases  that  a  strict  foreclos- 
ure will  be  allowed,  and  all  the  conditions  rendering  such  a  de- 
cree proper  should  be  strictly  complied  with.  In  the  present 
case  the  amount  decreed  to  be  paid  was  very  large — $159,000 
and  upwards — which  the  defendants  were  required  to  pay  in 
sixty  days.  They  were  resting  under  an  injunction  against 
making  any  sales  of  the  land,  and  from  collecting  anything  on 
the  outstanding  contracts  with  purchasers,  on  which  it  appears 
there  was  due  at  the  time  the  bill  was  filed  about  $40,000. 
Under  these  circumstances  not  less  than  six  montlis  should 
luive  been  given  for  paj'raent;  and  if  the  court  had  allowed  a 
year,  it  would  not  have  been  deertied  unreasonable. 

Another  valid  objection  to  the  decree  is  the  absence  of  any 
provision  requiring  the  complainant,  incase  the  money  should 
be  paid  within  the  time  limited,  to  convey  to  the  defendants,  or 
tt  such  of  them  as  were  entitled  thereto,  the  lands  remaining 
unsold,  and  to  assign  and  turn  over  to  them  the  outstanding 
contracts  with  purchasers.  As  was  said  in  Peck  v.  The  Brigh- 
ton Company,  69  111.  200,  "  The  paj'raent  of  the  balance  of 
the  purchase-raonej',  and  the  conveyance  of  the  land  were  con- 
current acts."  Upon  the  payment  of  the  money  the  defend- 
ants were  en  titled  to  both  the  land  and  the  contracts,  but  as  the 
decree  stood,  they  would  have  been  compelled  to  resort  to  fur- 
•blier  proceedings,  after  paying  the  money  to  obtain  them. 
Tills  they  should  not  have  been  required  to  do.  The  contracts 
had  been  placed  in  the  hands  of  a  receiver  by  order  of  the 
court,  and  were  still  in  his  hands  when  the  decree  was  rendered, 
and  the  plaintiff  in  error  was  a  non-resident  of  the  State. 

The  decree  sliould  therefore  have  required  the  complainant 
upon  receiving  his  money  to  execute  proper  conveyances  of  the 
land,  and  to  assign  and  turn  over  the  outstanding  contracts. 

.It  is  insisted  by  the  plaintiff  in  error  that  the  administrator 
of  Nicholas  J.  Vail  should  have  been  made  a  party  to  the  suit. 
It  would  be  sufficient  to  say  that  the  record  fails  to  show  the 
appointment  of  an  administrator.  Letters  were  applied  for, 
but  so  far  as  appears,  none  were  issued.  But  aside  from  this 
the  statute  relied  on  by  the  plaintiff  in  error  in  supjx)rt  of  bis 
position,  is  not  susceptible  of  the  construction  claimed  for  it. 
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It  provides,  in  snbstance,  that  where  land  is  partly  paid  for, 
and  he  who  is  seized  of  the  equitable  estate  dies,  the  adminis- 
trator, npon  the  order  of  the  county  court,  may  sell  such  real 
estate,  and  the  money  arising  therefrom  shall  be  assets  in  the 
hands  of  the  adnWnistrator;  or  he  may  complete  the  payment 
for  the  land,  in  the  name  of  the  heirs,  out  of  the  proceeds  from 
the  sales  of  the  personal  property. 

If  the  persons  entitled  to  administration  had  taken  out  let- 
ters, it  would  have  been  proper  to  have  made  them  par- 
ties. The  defendant  in  error  might  also,  at  the  proper  time, 
have  taken  out  letters  as  a  creditor  of  the  estate,  but  he  was 
under  no  legal  obligation  to  do  so.  He  had  a  specific  lien 
upon  the  land  covered  by  his  contract,  and  if  he  was  satisfied 
to  rely  upon  that  for  the  payment  -of  the  money  due  to  him, 
he  had  the  right  to  waive  any  claim  upon  the  general  assets 
of  the  estate.  The  statute  was  merely  designed  to  authorize 
the  administrator,  under  the  direction  of  the  court,  to  use  the 
moneys  arising  from  the  sales  of  personal  property  to  com- 
plete the  payment  due  from  the  decedent  on  a  contract  made 
by  him  while  living,  for  the  purchase  of  land,  if  he  should 
deem  it  beneficial  to  the  heirs  to  do  so.  It  gives  no  new  rem- 
edy to  the  vendor  of  land,  and  by  no  proper  construction  can 
it  be  held  to  take  away  any  he  had  before  its  passage. 

Numerous  other  grounds  for  a  reversal  of  the  decree  were 
urged,  which  we  shall  not  stop  to  consider.  The  decree  is  re- 
versed and  the  cause  remanded  to  the  court  below  for  further 
proceedings,  not  inconsistent  with  the  views  herein  expressed. 

Beversed  and  remanded. 


BoBERT  E.  Jenkins,  Assignee,  etc  ~*n5r 

V.  " 

The  International  Bank  et  al, 

,  1.  "Wbit  of  error— When  an  action. — ^Where  a  plaintiff,  by  hia  writ 
of  error,  shall  recover,  or  be  restored  to  any  personal  thing,  as  debt,  damage, 
or  the  like,  then  the  proceeding  is  to  be  regarded  as  in  the  nature  of  a  suit  or 
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action,  and  in  such  cases  a  plea  of  release  of  aJl  actions,  real  and  personal,  is 
good. 

2.  When  not  an  action. — But  where  by  a  writ  of  error  the  plaintiff 
shall  not  be  restored  to  any  personal  or  real  thing,  a  release  of  all  actions 
real  or  personal  is  no  bar. 

3.  Effect  of  wri  r  of  error. — ^The  effect  of  a  writ  of  error  is  simply 
to  bring  the  record  into  court  and  submit  the  judgment  of  the  inferior  tri- 
bunal to  examination.  It  does  not  in  any  manner  act  upon  the  parties;  it 
acts  only  upon  the  record. 

4.  Bankrupt  law — ^Rioht  op  asstonse  to  sue — ^LiinTATiON. — ^The 
section  of  the  bankrupt  law  providing  that  suits  may  be  brought  by  an  as- 
signee, and  limiting  the  time  within  which  he  may  sue,  does  not  embraoe 
every  species  of  suit  or  action.  It  embraces  only  such  suits  as  must  be  be- 
tween an  assignee  and  some  person  who  claims  an  adverse  interest  in  the 
property  or  subject-matter,  and  they  must  involve  or  concern  some  property 
or  right  of  property  which  is  either  transferable  to  or  has  become  vested  in 
such  assignee.  They  must  be  based  upon  a  cause  of  action.  Held^  the  writ 
of  error  in  this  case  was  not  within  the  statute,  because  it  was  only  defensive, 
and  this  court  could  render  no  judgment  upon  the  merits  of  the  controversy 
thereunder. 

5.  Writ  of  error  not  barred  by  limitation. — Where  there  was  a 
proceeding  in  the  trial  court  for  the  foreclosure  of  a  mortgage,  to  which  the 
defendant  had  answered  and  filed  a  cross-bill  setting  up  usury,  and  praying 
for  redemption  from  the  mortgage,  and  there  was  final  judgment  denying 
the  equities  of  the  defendant,  an  assignee  in  bankruptcy  of  such  defendant 
may  have  a  writ  of  error  to  bring  up  the  judgment  of  the  lower  court  for 
examination,  notwithstanding  two  years  have  elapsed  since  the  entry  of  such 
decree,  before  suing  out  such  writ. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  E.  S. 
Williams,  Judge,  presidiug.  Opinion  filed  November  11, 
1881. 

Mr.  W.  T.  BtTRGKSS,  for  plaintiff  in  error;  contending  that 
there  is  in  this  case  no  adverse  interest,  it  being  a  bill  for 
foreclosure,  and  the  right  to  foreclose,  and  the  right  to  redeem 
are  commensurate,  cited  Cleveland  v.  Boerum,  24  N.  Y.  613; 
Price  V.  Phillips,  3  Rob.  448;  Smith  v.  Crawford,  4  N.  B.  R 
38;  Will  V.  Stickney,  15  N.  B.  R.  23;  Bump's  Bankruptcy, 
§  6,057;  2  Hilliard  on  Mortgages,  §  2;  Locke  v.  Caldwell,  91 
111.  417. 

A  suit  merely  to  collect  a  debt  does  not  fall  within  the  stat- 
ute  limitation:    Bump's  Bankruptcy,  545. 

A  suit  to  foreclose  a  mortgage  is  only  a  process  to  collect  a 
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debt:  Pollock  v.  Maison,  41  111.  516;  March  v.  Mayers,  85 
III.  177;  Locke  V.  Caldwell,  91  111.  417;  Emory  v.  Keighan, 
88  111.  482. 

Messrs.  Rosenthal  &  Pence,  for  defendants  in  error;  that  a 
writ  of  error  is  a  suit,  cited  Ripley   v.  Morris,  2  Gilm.   381 
Hickman  v.  Haines,  5  Gilm.   20;  Smith  v.  Robinson,  11  III 
119;    Roberts  v.   Fahs,   32  111.  474;    1  Tidd's    Pr.   *1196 
Powell   on   Appellate  Proceedings,  46;  Union  Canal  Co.  v 
Woodside,  11  Pa.  St.  176;  Weston  v.  City  Council,  2  Pet.  449 
Bailey  v.  Glover,  21  Wall.  346;  Wadhams  v.  Gay,  73  111.  415; 
Freeman  on  Judgments.  §  205. 

Where  it  appears  upon  the  face  of  the  record  that  the  bar 
of  the  statute  can  be  applied,  it  can  be  insisted  upon  by  mo- 
tion or  demurrer:  Henry  Co.  v.  Winnebago  Drain  Co.  52  IlL 
454;  Humbert  v.  Trinity  Church,  7  Paioje,  195;  Bailey  v. 
Glover,  21  Wall.  341 ;  Story's  Eq.  PL  §§  508,  751. 

The  case  falls  within  the  limitation  of  the  statute:  Cleve- 
land V.  Boerman,  24  N.  Y.  613;  Gifford  v.  Helms,  98  111.  252; 
Oogdell  V.  Exum,  69  N.  C.  464;  Wilterbuyer  v.  Phillips,  2 
Wood,  115;  Clark  v.  Hackett,  1  CliflF:  269. 

McAllister,  J.  Tliis  case  comes  here  upon  a  writ  of  error, 
sued  out  more  than  two  years  after  the  entry  of  final  decree 
below,  by  Jenkins,  as  assignee  in  bankruptcy  of  Samuel  J. 
Walker,  the  mortgagor  and  one  of  the  defendants  below,  in  a 
suit  in  equity,  to  foreclose  a  mortgage.  Jenkins  assigns  errors 
of  law;  and,  to  such  assignment,  defendants  in  error  have  inter- 
posed a  plea  of  confession  and  avoidance  based  upon  the  pro- 
vision of  the  bankrupt  act,  prescribing  a  limitation  of  two 
years  to  the  bringing  suits  by  such  assignees  in  certain  cases. 
To  that  plea  the  plaintiff  in  error  has  filed  a  demurrer;  and 
upon  joinder  therein,  the  question  arising  is  solely  as  to  the 
sufiiciency  of  that  plea. 

In  order  to  determine  whether  such  limitation  of  the 
bankrupt  act  is  applicable  to  this  case,  a  brief  statement  of  so 
much  of  it  as  is  material,  and  as  shown  b}^  the  record,  will  be 
necessary.  The  position  of  Lowenthal  and  the  Internatfoual 
Bank  in  tlie  court  below,  was  in  substance  and  legal  effect,  and 
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without  entering  into  detail  of  particulars,  that  of  mortgagees 
and  complainants  in  a  bill  in  equity  originally  brought  March 
19, 1875,  against  Samuel  J.  Walker,  as  mortgagor,  and  against 
other  parties  as  subsequent  incumbrancers  or  purchasers,  to 
foreclose  a  mortgage  alleged  to  have  been  made  by  Walker  in 
December,  1870,  to  secure  his  note  'made  December  15,  1870, 
for  fifteen  thousand  dollars  and  interest,  payable  in  one  year 
to  the  International  Mutual  Trust  Company,  that  being  then 
the  name  of  the  corporation  now  known  as  the  International 
Bank;  which  note,  it  was  alleged,  had  been  assigned  by  the  lat- 
ter to  Lowenthal.  Such  mortgage  was  also  created  to  secure  the 
bank  upon  all  notes  made  by  said  Samuel  J.,  as  well  as  those 
made  by  H.  H.  Walker,  which  said  bank  might  hold,  or  any 
other  or  otliers  it  might  negotiate  for  account  of  said  Samuel 
J.  Walker.  The  latter,  by  his  answer,  admitted  the  mortgage, 
but  averred  that  Lowenthal  was  not  a  bona  fide  holder  of  said 
note;  that  it  in  fact  belonged  to  the  bank;  that  at  all  events 
it  was  transferred  after  maturity.  He  also  set  up,  by  way  of 
defense,  that  all  his  transactions  with  the  bank,  out  of  which 
his  supposed  indebtedness  to  it  arose,  were  corrupt  and  usuri- 
ous contracts  for  the  loan  and  forbearance  of  money;  that  they 
ran  through  a  series  of  years,  were  all  under  one  and  the  same 
usurious  agreement,  under  and  in  pursuance  of  which  he  had 
paid  to  the  bank,  from  time  to  time,  large  sums  of  usurious 
interest,  amounting  in  the  aggregate  to  several  hundred  thou- 
sand dollars;  which  sums,  he  insisted,  should  be  applied  to- 
wards the  principal  and  lawful  interest  of  and  upon  such  loans,) 
so  far  as  the  same  remained  otherwise  unpaid.  He  also  filed 
a  cross-bill  setting  up  the  same  matters,  in  substance,  praying 
that  an  account  might  be  taken  and  stated  between  him  and 
said  International  Bank,  and,  amongst  other  things,  for  redemp* 
tion  from  said  mortgage.  Issue  having  been  joined  by  answers 
and  replications,  the  court  below,  July  6, 1877,  made  a  decretal 
order  referring  the  case  to  a  master  in  chancery,  to  ascertain 
the  amount  due  therein,  declaring  the  principles  which  should 
govern  such  master  in  ascertaining  the  rights  of  the  parties 
and  the  amount  due  the  parties  complainant. 
Such  order,  amongst  other  things,  declared  that  ^'  the  said 
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master  is  further  directed  not  to  consider  the  question  of  usu- 
rious payments  of  interest  upon  any  of  said  notes." 

The  master  having  filed  his  report,  a  final  decree  was  entered 
April  25tb,  1878,  which  found  the  amount  due  from  Walker 
to  Lo wen  thai  to  be  $18,775,  and  that  to  the  bank  $172,474; 
which  confirmed  the  master's  report,  dismissed  Walker's  cross- 
bill for  want  of  equity,  and  directed  a  sale  of  the  mortgaged 
property. 

Walker  was  afterwards  adjudicated  a  bankrupt,  and  Jenkins 
appointed  assignee,  who,  as  such,  sued  out  this  writ  of  error 
April  21,  1881,  and  assigned  error  of  law  upon  said  interlocu- 
tory and  final  decree;  and  defendants  in  error  filed  a  plea  of 
Statute  of  Limitations  under  Section  5,057  of  the  bankrupt 
act.  To  that  plea  plaintiff  in  error  demurred.  That  brings 
before  us  the  sufficiency  of  that  plea  as  the  sole  question  in 
the  case,  though  its  decision  involves  incidental  points  of  great 
difficulty. 

That  section  is: 

"No  suit,  either  at  law  or  in  equity,  shall  be  maintainable 
in  any  court  between  an  assignee  in  bankruptcy  and  a  person 
claiming  an  adverse  interest  touching  any  property  or  rights 
of  property  transferable  to  or  vested  in  such  assignee,  unless 
brougiit  within  two  years  from  the  time  wlien  the  cause  of  ac 
tion  accrued  for  or  against  such  assignee.  And  this  provision 
shall  not,  in  any  case,  revive  a  right  of  action  barred  at  the 
time  an  assignee  is  appointed." 

Now,  when  the  real  case  upon  this  record  is  considered,  the 
question  arises,  does  this  w^rit  of  error  fall  within  the  spirit 
and  intent  of  the  provisions  of  that  section? 

It  is  indisputable  that,  as  the  record  stands  here,  this  court 
will  not  be  warranted  in  rendering  any  new  decree  upon  the 
merits;  its  province  can  only  be  to  affirm  or  reverse  the  decree 
as  made  below.  The  reason,  when  the  case  is  understood,  is 
very  obvious.  It  was  a  bill  to  foreclose  a  mortgage,  and  a 
cross-bill  by  mortgagor  to  redeem.  The  contention  was  as  to 
the  amonnt  of  the  mortgage  debt  legally  due  and  unpaid.  The 
transactions  were  numerous,  long  continued,  and  therefore  in- 
tricate and  complex*    By  the  practice  in  chancery,  a  referohce 
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to  the  master  to  take  and  state  the  account,  bo  as  to  ascertain 
the  sum  actually  due,  was  indispensable.  The  court  below 
made  a  decretal  order  of  reference,  but  in  giving  directions 
went  upon  a  wrong  principle,  by  directing  the  master  not  to 
take  into  consideration  any  payments  by  the  mortgagor  of 
usurious  interest. 

That  such  direction  was  erroneous  has  been  twice  decided 
by  the  Supreme  Court  in  cases  precisely  like  this.  Jenkins  v. 
Greenebaura,  95  111.  11;   Same  v.  International  Bank,  97  lb. 

568. 

Under  that  direction  the  master  had  neither  the  right  or 
tlie  authority  to  take  and  consider  proofs  of  payment  of 
usurious  interest,  however  large  the  amounts  so  paid.  Gordon 
V.  Hobart,  2  Story  R.  260;  Remson  v.  Remson,  2  Johns.  Ch. 
501;  Stonington  Savings  Bank  v.  Davis,  2  McCarter,  IST.  J.  31. 

Tfiose  payments  being  necessary  and  proper  ingredients  in 
ascertaining  the  amount  actually  duo  from  the  mortgagor,  and 
being  excluded,  the  case  upon  this  record  is  not  in  a  con- 
dition to  justify  us  in  passing  upon  tlie  merits  and  rendering 
any  new  decree.  Our  province  is  simply  to  affirm  or  reverse 
the  decree  below.  The  plaintiff  in  error,  therefore,  cannot  re- 
cover anything  due  to  him,  or  be  restored  to  the  possession  of 
anything,  real  or  personal,  by  this  writ  of  error. 

The  sages  of  the  law  have  clearly  recognized  proceedings  by 
writs  of  error  as  presenting  two  classes  of  cases  and  of  differ- 
ent nature.  Where  the  plaintiff  by  his  writ  of  error  shall  re- 
cover, or  be  restored  to  any  personal  thing,  as  debt,  damage  or 
tlie  like,  then  the  proceeding  is  to  be  regarded  as  an  action 
that  is  jtcs  prosequendi  in  jitdicio  qriod  alicui  dehetur;  the 
right  to-jtidgment  for  what  is  due  to  anyone.  Coke,  Li  tt. 
2,880;  3  Bac.  Abr.  Tit.  Error  L.  In  Altham's  case,  8  Coke, 
152  a,  162  b,  it  is  said:  "In  scire  facias  grounded  upon  a 
judgment,  a  release  of  all  actions  is  a  good  plea,  because  the 
plaintiff  shall  have  a  new  judgment;  and  therefore  there  it 
may  well  be  called  jus  prosequendi  in  judicio.  Then  the 
words  farther  are,  quod  alicui  debetur^  i.  e.  which  is  due  to 
any;  so  that  by  release  of  all  actions,  real  and  personal,  such 
actions  are  only  released  in  which  the  plaintiff  should  recover 
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anything  in  the  realty  or  the  personalty  which  is  due  to  hira, 
wliicli  is  included  in  these  words,  quod  sibi  debetur/  and 
therefore  if  a  man  is  outlawed  in  a  personal  action,  by  process 
upon  the  original,  and  brings  a  writ  of  error,  and  defendant 
])]eivds  against  him  a  release  of  all  actions  personal,  that  is  no 
plea;  for  by  the  said  action  he  shall  recover  nothing  that  is 
due  to  him,  but  he  shall  only  reverse  the  outlawry  to  discharge 
himself  of  that  disability.  So  that  the  said  writ  of  error  doth 
not  agree  with  said  description  of  an  action;  for  it  is  not  jus 
prosequendi  in  juiioio  quod  sibi  debeturJ^  That  is  essen- 
tially the  nature  of  the  case  in  hand.  In  a  case  like  this,  the 
object  of  the  writ  is  not  to  try  the  question  between  the  parties, 
but  to  try  the  judgment  of  the  court  below,  to  ascertain 
whether  it  has  been  given  in  conformity  to,  or  against  the  law. 
In  Cohen  v.  The  State  of  Virginia,  6  Wheat.  409,  Chief  Jus- 
tice Marshall  said:  "  A  writ  of  error  is  defined  to  be  a  com- 
mission by  which  the  judges  of  one  court  are  authorized  to  ex- 
amine a  record  upon  which  a  judgment  was  given  in  another 
court,  and  on  such  examination,  to  affirm  or  reverse  the  same 
according  to  law.  If,  says  my  Lord  Coke,  by  the  writ  of  error 
the  plaintiff'  may  recover,  or  be  restored  to  anything,  it  may 
be  released  by  the  name  of  an  action.  In  Bacon's  Abridg- 
ment, Tit.  Error,  L.,  it  is  laid  down  that  '*  where  by  a  writ  of 
error  the  plaintiff  shall  recover  or  be  restored  to  any  personal 
thing,  as  debt,  damages  or  the  like,  a  release  of  all  actions 
personal  is  a  good  plea,  and  where  land  is  to  be  recovered  or 
restored  in  a  writ  of  error,  a  release  of  actions  real  is  a  good 
bar;  but  where,  by  a  writ  of  error,  the  plaintiff  shall  not  be 
restored  to  any  personal  or  real  thing,  a  release  of  all  actions 
real  or  personal  is  no  bar."  And  for  this  wo  have  the  author- 
ity of  Lord  Coke  in  his  Commentary  on  Littleton,  and  in  his 
r(po*ts.  A  writ  of  error,  then,  is  in  the  nature  of  a  suit  or 
acti<m  when  it  is  to  restore  the  party  who  obtains  it  to  the  pos- 
session of  anything  which  is  withheld  from  him,  not  when  its 
openition  is  entirely  defensive.  The  effect  of  a  writ  of  error  is 
simply  to  bring  the  record  into  court  and  submit  the  judgment 
of  the  inferior  tribunal  to  examination.  It  does  not  in  any 
ijianner  act  upon  the  parties;   it  acts  only  upon  the  record." 
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We  do  not  cite  these  authorities  to  show  that  a  writ  of 
error  is  not  a  suit  within  the  general  meaning  of  that  word, 
or  to  controvert  the  proposition  tliat  for  many  purposes  a  writ 
of  error  is  regarded  as  a  new  suit;  but  to  aid  us  in  determin- 
ing whether  this  writ  of  error  upon  the  record  in  tliis  case, 
which  will  not  warrant  us  in  rendering  any  new  decree,  or  any 
decree  upon  the  merits  of  the  controversy  between  the  parties, 
is  to  be  regarded  as  a  suit  or  action  within  the  meaning  of  the 
provisions  of  said  statute.  It  was  conceded  by  defendant's 
counsel,  on  the  argument,  that  tliose  provisions  do  not  embrace 
every  species  of  suit  or  action.  They  do  not  embrace  a  suitor 
action  brought  to  establish  any  mere  debt,  to  ascertain  its 
amount  and  have  an  adjudication  upon  it;  or  to  an  action  at  law 
for  the  recovery  of  a  debt  as  to  wliich  there  is  no  adverse  in- 
terest in  the  thing  to  be  recovered.  Neither  do  they  apply  to 
actions  to  recover  damages  for  an  alleged  wrongful  taking, 
conversion  or  injury  to  property  real  or  personal,  unless  there 
is  a  claim  of  adverse  interest  in  the  property  itself  or  the  dam- 
ages to  be  recovered,  as  between  the  bankrupt  or  assignee,  and 
the  person  by  or  against  whom  the  action  is  brought.  Jenkins, 
assignee,  v.  Chicago  &  N.  W.  Railway  Co.  6  Brad  well,  192,  and 
cases  there  cited. 

If,  then,  these  provisions  do  not  apply  to  every  species  of 
suit,  it  may  be  asked:  "What  marks  or  designation  do  you 
go  by,  to  determine  just  what  suits  are  subject  to  the  two  years' 
limitation,  and  what  not?"  We  answer,  that  we  must  ascer- 
tain the"  intention  of  the  legislature  by  the  words  employed. 
It  seems  to  us  that  the  suits  or  actions  which  are  within  tlie 
limitation  have  three  specific  marks  of  description.  The  first 
of  these  respects  the  parties.  The  suit  must  be  between  an 
assignee  in  bankruptcy  and  some  person  who  claims  an  adverse 
interest  in  the  property  or  right  of  property  which  constitutes 
the  subject-matter  of  the  suit.  Secondly,  the  suit  or  action 
must  be  one  which  involves  or  concerns  some  property  or 
right  of  property,  which  is  either  transferable  to,  or  has  be- 
come vested  in  such  assignee,  as  to  which  or  in  which  the  op- 
posite party  claims  an  adverse  interest;  and  lastly,  the  suit 
must  be  of  the  character  known  as  an  action,  or  if  in  equity , 
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in  the  nature  of  an  action;  that  is  jus  proaequendi  in  jvdicio 
qitod  alicui  debetur.  This  last  we  base  upon  words  employed 
in  defining  the  term  of  the  limitation,  '^  unless  brought  within 
two  years  from  the  time  when  the  caiLse  of  action  accrued  for 
or  against  such  assignee."  This  clearly  implies  that  the  suits 
intended  to  be  subject  to  the  limitation  are  such  as  are  based 
upon  a  cause  of  action.  '^  A  cause  of  action  is  said  to  accrue 
to  any  person  when  that  person  first  comes  to  a  right  to  bring 
an  action.^^  1  Bouv.  Law  Diet.  Tit  Cause  of  Action,  p.  247. 
That  phrase,  ^' cause  of  action  accrued,"  shows  that  the  legis- 
lature had  ill  view  a  subject  matter  on  which  a  suit  might  be 
brought;  and  the  word  suit  at  the  beginning  of  the  section, 
when  taken  in  connection  with  the  phrase,  ^'  cause  of  action 
accrued,"  was  intended  to  mean  only  actionsj  or  cases  in  equity, 
of  that  nature.  This  view  is  strengthened  by  the  declaration 
in  the  last  branch  of  the  section,  that  the  other  provision 
should  not,  in  any  case,  revive  a  right  of  action  bscrred  at  the 
time  such  assignee  is  appointed. 

If  we  are  correct  in  the  foregoing  statement  of  facts  and 
views  of  the  law,  then  it  follows  that  this  case  is.  not  within 
tlie  limitation  prescribed  by  said  section ;  that  the  plea  is  bad, 
and  the  demurrer  to  it  should  be  sustained  upon  the  following 
grounds:  The  writ  of  error,  under  the  circumstances  of  this 
case,  is,  as  we  have  seen,  merely  defensive,  and  is  not  in  essen- 
tial characteristics  such  a  suit  as  is  contemplated  by  the  stat- 
ute. It  does  not  operate  upon  the  parties  or  the  merits  of  the 
controversy  between  them.  Its  object  is  not  to  try  the  ques- 
tion between  the  parties  on  its  merits,  but  to  try  the  decree  of 
the  court  below,  and  ascertain  whether  it  has  been  given  in 
conformity  to  or  against  the  law.  Cohen  v.  State  of  Virginia, 
6  Wheat,  supra.  That  being  the  object  and  scope  of  this  writ 
of  error,  it  cannot  be  regarded  as  a  suit  between  this  assignee 
and  any  other  person  touching  any  property  or  right  of  prop- 
erty claimed  adversely  by  such  other  person,  because  it  touches 
and  concerns  only  the  decree  of  the  inferior  tribunal,  and  the 
question  of  its  having  been  given  in  conformity  to  or  against 
the  law,  and  not  any  adverse  claim  as  to  property. 

But  suppose  we  are  mistaken  as  to  this  last  position,  and  it 
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be  conceded  that  this  writ  of  error  involves  the  controversy 
between  the  parties  on  the  merits,  would  the  case  then  be 
within  the  provisions  of  said  section! 

This  case  below  was,  in  substance  and  legal  effect,  a  bill  by 
mortgagees  to  foreclose,  and  a  cross-bill  by  mortgagor  to  re- 
deem, under  the  mortgage.  The  controversy  was  as  to  the 
amount  lawfully  due  from  the  latter  to  the  former.  The  fact 
of  the  mortgage  itself,  was  not  in  dispute.  Under  such  rela- 
tions between  the  parties,  and  such  position  of  the  case,  we 
confess  ourselves  unable  to  perceive  or  understand  how  this 
case  involved  any  claim  of  an  adverse  interest  in,  to,  or  touch- 
ing any  property  or  right  of  property. 

Nothing  is  better  settled  than  that  the  right  of  the  raort- 
gagee  in  a  mortgage,  or  of  one  standing  in  his  place,  to  fore- 
close, and  that  of  the  mortgagor  to  redeem,  are  reciprocal  and 
commensurable.  2  Jones  on  Mort.  Sec.  1146,  and  cases  in 
note  (1.) 

In  Locke  et  al.  v.  Caldwell,  91  111.  421,  the  court,  Mr.  Jus- 
tice Sheldon  delivering  the  opinion,  said:  "In  general,  the  re- 
spective rights  of  mortgagee  and  mortgagor,  with  regard  to 
foreclosure  on  the  one  hand,  and  redemption  on  the  other,  are 
treated  as  mutual;  that  is,  the  existence  of  the  former  is  held 
to  include  that  of  the  latter,  and  vice  versa;  and  in  fact  that 
the  one  cannot  be  legally  enforced,  under  the  circumstances,  is 
regarded  as  sufficient  to  preclude  a  claim  for  the  other.  It  is 
said,  *The  right  to  foreclose  and  the  right  to  redeem  are  recip- 
rocal and  commensurable.' "     2  Hilliard  on  Mort.  §  2. 

It  follows"  from  that  doctrine,  that  when  complainants  below, 
by  bill  in  equity  asserted  their  right  to  foreclose,  they  thereby, 
necessarily,  affirmed  Walker's  right  to  redeem.  Jenkins,  the 
assignee  in  bankruptcy,  stands  in  Walker's  shoes.  To  say, 
therefore,  that  this  suit  was  one  between  such  assignee  and  a 
person  claiming  an  adverse  interest  in  or  concerning  any  prop- 
Ci  uy  or  right  of  property,  is  to  disregard  and  ignore  all  con- 
gruity  and  consonance  of  ideas,  conceptions  and  principles  in 
jurisprudence,  and  to  maintain  that  rights  which  are  mutual 
— that  rights  which  are  reciprocal  and  commensurable,  are,  at 
the  same  time,  adverse. 
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The  demurrer  of  plaintiff  in  error  to  defendant's  plea  of  the 
Statute  of  Limitations  must  be  sustained;  wherefore  the  decree 
of  the  court  below  will  be  reversed,  and  the  cause  remanded. 

Eeversed  and  remanded. 


Robert  E.  Jenkins,  Assignee,  etc. 

V. 

The  International  Bank  et  al. 

Practice — Cbrttficatb  op  evidence  not  indispensable  to  assign- 
ment OF  ERROR. — ^Error  may  be  assigned  upon  issues  of  fact  presented  by 
the  pleadings,  although  the  record  contains  no  certificate  of  evidence.  So, 
where  in  a  proceeding  to  foreclose  a  mortgage,  the  defendant  set  up  in  his 
answer  the  payment  of  usury,  it  is  error,  in  ordermg  a  reference  to  the  mas- 
ter, to  ignore  all  questions  relating  to  the  payment  of  usury,  and  direct  that 
the  master  should  not  consider  such  questions,  and  error  is  predicable  upon 
such  direction,  without  a  certificate  of  evidence. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  M. 
F.  TaucY,  Judge,  presiding.  Opinion  filed  November  11, 
1881. 

MoAlubteb,  J.  Tliis  case  helow  was  a  proceeding  in 
equity,  upon  original,  cross-bills,  answers  and  replications,  all 
constituting  but  one  record,  whereby  David  Frey  and  the 
International  Bank,  as  mortgagees,  sought  to  foreclose  a  mort- 
gage made  by  Samuel  J.  Walker,  bringing  in  other  parties 
defendants,  supposed  to  have  some  subordinate  interest. 
Walker,  by  answer  and  cross-bill,  set  up  that  the  several  loans 
by  the  International  Bank  to  him,  for  which  the  security  in  ques- 
tion was  given  or  held,  were  corrupt  and  usurious;  in  pursuance 
of  which  he  had  paid  to  the  bank  divers  large  sums  of  usurious 
interest,  which  he  sought  to  have  applied  on  any  sums  of  prin- 
cipal and  legal  interest  remaining  otherwise  unpaid.  The 
court  below,  July  6, 1877,  entered  a  decretal  order  of  reference 
to  a  master  in  chancery,  ''for  the  sole  purpose  of  ascertaining 
the  amount  due  upon  each  principal  note,  as  the  same  may  be 
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ascertained  from  the  evidence  heretofore  adduced  herein,  except 
the  said  principal  note  number  30,820,  bearing  date  April  4, 
1874,  being  for  the  sum  of  eight  thousand  dollars;  and  he  is 
hereby  directed  to  compute  such  amount  so  due  npon  each 
principal  note  and  each  collateral  note,  with  the  exceptions 
hereinbefore  stated." 

Such  decretal  order  contained  the  following:  "The  said 
master  is  further  directed  not  to  consider  the  question  of  usur- 
ious payments  of  interest  upon  any  of  said  notes." 

The  master  filed  his  report  February  2,  1878,  from  which  it 
does  not  appear  that  he  had  considered  any  question  of  usuri- 
ous payments  of  interest  upon  any  of  the  notes;  and  February 
28,  1878,  a  final  decree  was  entered,  in  which  the  court  states 
that  from  such  report  it  finds  the  equities  against  said  Walker. 
The  decree  finds  the  amount  due  to  said  Frey;  also,  **that 
said  Samuel  J.  Walker  was  indebted  unto  the  said  Interna- 
tional Bank,  on  January  15th,  A.  D.  1878,  the  date  of  said 
master's  report,  in  the  sura  of  $172,474,  which  still  remains 
due  and  unpaid,  and  said  bank  is  entitled  to  whatever  surplus 
may  remain  upon  the  foreclosure  of  said  premises,  after  the 
satisfaction  of  said  principal  note  of  said  David  Frey,  not  ex- 
ceeding the  amount  so  found  due  upon  said  collateral  note." 
The  decree  also  dismissed  Walker's  cross-bill  to  redeem,  for 
want  of  equity,  and  directed  sale  of  mortgaged  premises. 
Walker  was  afterwards  adjudicated  a  bankrupt.  Jenkins  was 
appointed  assignee,  and  sued  out  this  writ  of  error. 

The  issues  made  npon  Walker's  answer  and  cross-bill,  to  the 
efiect  that  the  several  loans  in  question  made  by  said  bank  to 
him  were  tjorrupt  and  usurious,  and  that  he  had  thereunder 
paid  to  the  bank  divers  large  sums  as  usurious  intei'est,  whilst 
such  contracts  were  still  subsisting;  and  the  direction  in  the 
decretal  order  of  reference,  that  the  master  should  not  consider 
the  question  of  usurious  payments  of  interest  upon  any  of  said 
notes,  were  identically  the  same  as  in  the  case  of  Jenkins  v. 
Greenebaum  et  al.  95  111.  11,  and  the  same  v.  International 
Bank  et  al.  97  111.  668,  where  that  direction  was  held  to  be  er- 
roneous. The  only  distinctive  feature  between  the  case  at  bar 
and  those,  is  that  the  cases  in  the  Supreme  Court  respectively 
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contained  a  certificate  of  evidence,  which  tended  to  prove  the 
corrupt  and  asnrious  agreement  and  payments  of  usurions  in- 
terest thereunder,  wliile  the  record  in  this  case  has  no  such 
certificate.  Upon  this  ground,  it  has  been  urged  by  counsel 
fi>r  defendants  in  error,  that  error  is  not  predicable  upon  that 
direction  in  this  case.  We  are  of  opinion,  however,  tiiat  sitch 
ecM'tificate  of  evidence  is  not  indispensable;  because,  under  the 
issues  made  by  the  pleadings,  the  direction  wsls  perse  erroneous; 
and  we  understand  the  Supreme  Court  to  have  so  held,  in  its 
supplemental  opinion,  in  the  case  of  Jenkins  v.  International 
Bunk,  97  111.  580.     The  court  there  say: 

"  Wliat  we  decide  is,  that  it  was  error  in  the  circuit  court  to 
ignore  all  questions  relating  to  the  allei^ations  of  payments  of 
usurious  interest.  Had  the  circuit  court  found  that  usurious 
payments  had  not  been  made,  we  miglit  examine  the  proofs  as 
to  such  finding.  In  the  absence  of  such  finding,  the  master 
should  have  been  directed  to  asi^ertain  and  report  the  facts  in 
that  regard."  So  here,  the  court  does  not  find  that  payments 
of  usurious  interest  had  not  been  made,  but  by  the  very  terms 
of  the  direction  seems  to  assume  that  such  payments  had  been 
made.  Althou£:h  the  case  was  referred  to  the  master  "for  the 
sole  purpose  of  ascertaining  the  amount  due  upon  each  of  the 
principal  notes,"  yet  he  was  directed  "  not  to  consider  the  ques- 
tion of  usnrions  payments  of  interest  upon  any  of  said  notes;" 
the  only  matter  set  up  by  tlie  mortgagor,  by  way  of  discharg- 
ing or  diminishing  the  amounts  pnma  facie  due  upon  such 
notes.  Such  payments,  if  made  while  tlie  contracts  were  sub- 
sisting, were  just  as  legitimate  and  proper  to  be  considered  as 
payments  as  if  the  mortgagor  had  set  up  in  his  answer  ordi- 
nary payments  of  specific  sums,  as  such,  upon  said  notes  with- 
out regard  to  any  usury. 

The  direction  shut  the  door  against  the  mortgagor  in  ad- 
vance; the  master  under  it  had  neither  the  right  or  authority 
to  hear  or  consider  any  evidence  of  such  payments.  Gordon 
V.  Hobart,  2  Story  R  260;  Remsen  v.  Remsen,  2  Johns.  Ch. 
501 ;  Harris  v.  Fly,  7  Paige,  421 ;  Torry  v.  Shaw,  3  Edw.  Ch. 
356;  Stonington  Savinirs  Bank  v.  Davis,  2  McCarter  (N.  J.), 
81.      For  Walker  to  have   offered  testimony  to  the  master 
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would,  therefore,  have  been  idle  and  futile;  and  he  was  under 
no  duty  to  do  so  in  order  to  predicate  error  upon  the  direction 
itself.  We  have  here,  then,  a  case  where  a  party  wlio  has 
appeared  in  a  cause,  and  set  up  a  defense  in  the  proper  mode, 
being  debarred  of  a  hearing,  and  the  case  directed  to  be  con- 
ducted virtually  ex  parte.  We  think,  therefore,  that  such 
decretal  order  of  reference,  thus  debarring  tlie  mortgagor  from 
a  hearing,  was  violative  of  the  first  principle  of  even-handed 
justice,  and  wssper  ae  erroneous.  For  that  reason  the  decree 
of  the  court  below  must  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 


Marshall  Field  et  al. 

V. 

Nathan  Berlizheimeb  et  al. 

1.  Debt  created  by  fraud  op  bankrupt. — Where  the  debt  was  cre- 
ated by  the  fraud  of  the  bankrupt — ^as  by  makings  false  statements  whereby 
to  obtain  credit,  the  fact  that  the  creditor  has  accepted  part  payment  of  the 
debt,  and  continued  to  deal  with  the  debtor,  will  not  atfect  his  right  to  re- 
cover under  the  provisions  of  the  bankrupt  law  excepting  a  fraudulent  debt 
from  the  operation  of  a  discharge  in  bankruptcy. 

2.  Debt  partly  fraudulent  and  in  part  bona  fide. — It  is  not 
the  theory  of  the  law  that  fraud  in  the  creation  of  the  debt  avoids  the  dis- 
charge, but  merely  that  as  to  such  indebtedness  the  discharge  has  no  appli- 
cation; so,  where  the  debt  is  made  up  of  items,  some  fraudulent  and  others 
hoiML  fide,  the  discharge  would  be  inoperative  as  to  the  former,  and  valid  as 
to  the  latter.  An  instruction  that  it  must  be  shown  that  the  debt  o^  a  whole 
was  created  by  fraud,  is  therefore  erroneous. 

3.  Separation  op  fraudulent  it£.\is  from  those  bona  fide. — An 
instruction  that  unless  the  jury  are  able  to  distinguish  how  much  of  the 
debt  was  fraudulent,  and  how  much  bona  fide^  they  must  find  for  the  defend- 
ant, is  erroneous.  If  the  evidence  showed  that  any  part  or  item  was  created 
by  fraud,  then  as  to  that,  the  plaintiff 's  were  entitled  to  recover,  although  as 
to  other  items  there  may  have  been  doubt. 

4.  Fraud  as  an  inducement  to  the  debt. — ^It  is  not  necessary  to  show 
that  the  plaintif{8  parted  with  their  property  entireli^  upon  the  strength  of 
the  false  representation  made.  The  fraud  that  will  support  an  action  or  be- 
come ground  for  relief,  should  be  material  in  its  nature,  and  a  deteitnining 
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jpnound  of  the  transaction,  but  it  ie  nowhere  held  that  it  must  be  the  sole  and 
exclusive  motive  by  which  the  party  defrauded  is  induced  to  act. 

5.  Fkaudulent  kepresentation  acts  upon  future  sales. —  The- 
question  of  fraud  does  not  depend  upon  whether  the  defendants,  at  the  time 
of  making  the  different  purchases,  made  thc^m  in  good  faith,  without  any 
false  representations  as  to  their  financial  ability;  but  upon  whether,  in  the 
writing  set  out,  they  knowingly  made  material  misrepresantations,  and  the 
plaintiffs,  replying  upon  their  truth,  were  thereby  induced  to  sell  the  goods 
to  defendants  on  credit. 

6.  Rescission  op  sale. — Where  a  party  claims  the  right  of  rescission  he 
must  act  promptly,  and  exercise  that  right  upon  discovery  of  the  fraud; 
and  if  after  discovery  of  the  fraud  he  elects  to  affirm  the  contract,  the- 
right  of  rescission  is  gone. 

Appeal  from  the  Superior  Conrt  of  Cook  connty;  the  Hon. 
K.  S.  Williamson,  Judge,  presiding.  Opinion  filed  November 
29, 1881. 

This  was  an  action  of  assumpsit,  brought  by  Marshall  Field 
and  others  against  Nathan  Berlizheimer  and  another,  to  re- 
cover a  balance  claimed  to  be  due  the  plaintiffs  upon  an  ac- 
count for  merchandise  sold  and  delivered  by  them  to  the  de- 
fendants. The  defendants  pleaded  a  discharge  in  bankruptcy, 
and  to  this  plea  the  plaintiffs  replied  that  the  defendants,  for 
the  purpose  of  inducing  the  plaintiffs  to  sell  them  said  mer- 
chandise on  credit,  made  to  th3  plaintiffs  a  statement  in  writ- 
ing of  their  financial  condition  and  standing,  and  therein  and 
thereby  stated  and  represented  to  the  plain tifts  that  they  theft 
had  in  their  store  a  stock  of  merchandise  of  the  value  of  $10,- 
000,  and  had  good  notes  and  accounts  of  the  value  of  $150; 
that  they  were  indebted  to  the  International  Bank  of  Chicago 
for  borrowed  money  in  the  sum  of  $500,  and  to  other  persons 
besides  the  plaintiffs,  for  merchandise  in  the  sum  of  $987.67, 
which  said  sums  were  all  the  defendants  then  owed ;  that  rely- 
ing upon  said  statements  of  the  defendants,  and  believing 
them  to  be  true,  the  plaintiffs  sold  and  delivered  to  the  defend- 
ants the  merchandise  in  question  on  credit;  that  said  state- 
ment, at  the  time  it  was  made,  and  at  the  time  of  the  sale  and 
delivery  of  said  merchandise,  was  wholly  untrue,  false  and 
fraudulent;  that  the  defendatits  did  not  then  have  a  stock  of 
merchandise  of  tlie  value  of  $10,000,  but  that  their  stock  then 
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on  hand  was  worth  only  about  $4,000;  that  the  defendants 
then  owed  for  borrowed  money  about  $4,000,  over  and  above 
the  said  $500  mentioned  in  said  statement,  all  of  which  was 
then  and  there  well  known  to  the  defendants;  and  that  said 
statement  was  falsely  and  fraudulently  made  by  the  defend- 
ants for  the  purpose,  and  with  the  intenton  their  part,  of  cheat- 
ing and  defrauding  the  plaintiffs  out  of  their  said  merchandise. 

On  the  trial  before  a  jury,  it  appeared  in  evidence  that  the 
defendants  being  already  considerably  indebted  to  the  plain- 
tiffs, and  desiring  further  credit,  were  requested  by  the  plain- 
tiffs te  make  a  statement  of  their  iinancial  conditions,  an<l 
that  in  response  to  such  request,  Nathan  Berlizheimer,  one  of  the 
defendants,  came  to  the  plaintiffs'  store,  where  a  statement  in 
substance  as  charged  in  the  plaintiffs'  replication,  was  drawn 
up,  and  signed  by  said  Nathan  Berlizheimer,  it  being  therein 
declared  that  said  statement  was  made  for  the  purpose  of  ob- 
taining credit  with  the  plaintiffs  for  merchandize,  which  the 
defendants  might  then  or  thereafter  purchase  of  them. 

Subsequently,  and  on  the  faith  of  said  statement,  as  is 
claimed,  the  plaintiffs,  from  time  to  time,  sold  the  defendants 
merchandize  on  credit,  and  the  defendants  made  to  the  plain- 
tiffs sundry  payments,  by  which  the  indebtedness  existing  at 
the  date  of  tlie  statement  was  extinguished,  and  the  subse- 
quent account  reduced  to  $815.60.  Evidence  was  also  intro- 
dpced  tending  to  show  that  at  the  time  said  statement  was 
made,  the  defendants'  stock  of  goods  was  worth  much  less 
than  the  sum  represented,  and  also,  that  they  were  then  in- 
debted to  one  Lowenthal,  for  borrowed  money,  in  the  sum  of 
about  $4,000,  and  that  said  indebtedness  still  remained  un- 
paid. 

Among  the  instructions  given  to  the  jury  by  the  court  at 
the  instance  of  the  defendants  were  the  following: 

**  3.  The  court  instructs  the  jury  as  a  matter  of  law,  that 
although  they  find  from  the  evidence  in  this  case  that  the  de- 
fendant obtained  a  credit  by  false  representations  in  writing 
made  and  by  him  signed,  and  that  such  credit  so  obtained  led 
to  the  debt  upon  which  this  suit  is  brought;  yet,  if  they  fur- 
ther find  that  the  plaintiffs  became  apprised  and  knew  of  the 
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fraud  practiced  upon  tliem,  and  with  snch  knowledge  accepted 
part  payment  of  such  debt,  and  continued  to  do  business  with 
the  defendant,  and  subsequently  instituted  this  suit  to  recover 
the  unpaid  balance,  that  then,  in  the  law,  such  fraud  is  waived 
and  confirmed,  and  your  verdict  must  be  for  the  defendants. 

"  5.  The  court  instructs  the  jury  that  before  a  discharge  in 
bankruptcy  can  be  avoided  upon  the  ground  that  the  debt  was 
created  by  the  fraud  of  the  bankrupt,  it  must  be  shown  by  a 
preponderance  of  evidence  that  the  debt,  as  a  whole,  was 
created  by  fraud;  and  that  if,  from  the  evidence  in  this  case, 
you  find  that  the  debt  sued  upon  is  made  up  in  part  of  an  hon- 
est debt  and  in  part  of  a  fraudulent  debt,  and  you  are  unable 
to  distinguish,  and  by  your  verdict  say  how  much  of  said  debt 
was  created  in  fraud,  your  verdict  must  be  for  the  defendant. 

"  6.  The  court  instructs  the  jury  that  before  they  will  be 
justified  in  finding  against  the  discharge  in  bankruptcy,  it 
must  have  been  shown  by  a  preponderance  of  evidence  that 
the  statement  made  was  in  the  main  or  in  some  essential 
matter  false  and  untrue;  that  the  defendant  knew  it  to  be  false 
and  untrue  when  he  signed  it;  that  he,  knowing  it  to  be  so, 
gave  it  to  the  plaintiffs  for  the  purpose  of  inducing  them  to 
part  with  their  property,  and  that  the  plaintiffs  parted  with 
their  property  entirely  upon  the  strength  of  this  statement; 
and  that  the  plaintiffs,  at  the  time  of  parting  with  their  property 
upon  the  strength  of  this  statement,  believed  it  to  be  true,  and 
that  the  defendant,  as  stated,  knew  it  to  be  false  and  untrue. 

"  7.  The  court  instructs  the  jury  that  if,  from  the  evidence, 
they  believe  that  the  defendant,  at  the  time  of  making  the  dif- 
ferent purchases  going  to  make  up  the  debt  for  which  this  suit 
was  brought,  made  such  purchases  in  good  faith,  intending  to 
pay  the  same,  and  did  not  make  any  false  statement  or  state- 
ments respecting  their  financial  standing  or  ability,  to  induce 
the  plaintiffs  to  sell  the  goods  to  him,  then  your  verdict  must 
be  for  the  defendant.'' 

The  foregoing^  instructions  were  duly  excepted  to  by  the 
plaintiffs.  The  verdict  of  the  jury  was  for  the  defendants,  and 
the  court,  after  denying  the  plaintiffs'  motion  for  a  new  triid, 
gave  judgment  in  favor  of  the  defendants  for  costs. 
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Mr.  George  W.  Plummer,  for  appellants;  tbat  where  the 
verdict  is  clearly  against  the  preponderance  of  evidence  a  new 
trial  will  be  granted,  cited  111.  Cent  R.  R  Co.  v.  Chambers,  71 
111.619;  Blake  V.  McMuUin,  91  111.  32;  Gordon  r.  Crooks,  11 
111.  142;  C.  B.  &  Q.  R.  R  Co.  v.  Gregory,  58  111.  272;  Reynolds 
V.  Lambert,  69  111.  495;  Chicago  v.  Lavalle,  88  111.  482;  Drury 
V.  Dungan,  2  Bradwell,  15. 

Upon  discovery  of  the  fraud  a  party  may  rescind  the  con- 
tract, or  he  may  affirm  it  and  claim  compensation  for  the  in- 
jury he  has  suStained  by  the  fraud:  Peck  v.  Brewer,  48  111.  54; 
Herrin  v.  Libby,  36  Me.  350;  Whitney  v.  Allain,  1  Comst. 
305. 

An  instruction  upon  a  state  of  facts  which  there  is  no  evi- 
dence to  prove,  is  erroneous:  Bradley  v.  Parks,  83  111.  169; 
American  v.  Rimpert,  75  111.  228;  HoweS.  M.  Co.  v.  Layman, 
88  111.  39. 

It  is  not  proper  in  an  instruction  to  submit  to  the  jury  the 
question  of  a  party's  rights  under  a  contract:  Belding  v.  Wood- 
mansee,  81111.25;  Ogden  v.  Kirby,  79  111.  555;  Kamphouse 
V.  Gaffner,  73  111.  453;  C.  B.  &  Q.  R  R  Co.  v.  Hale,  2  Brad- 
well,  150;  Shugart  v.  Halliday,  2  Bradwell,  45. 

It  is  only  necessary  to  show  that  the  goods  were  sold,  and 
credit  given  by  reason  of  the  representatives  made:  2  Parsons 
on  Con.  773;  Addington  v.  Allen,  11  Wend.  374;  Young  v. 
Hall,  4  Ga.  95;  King  v.  Fitch,  2  Abb.  Ct.  App.  508. 

If  a  party  makes  a  representation  which  he  knows  to  be 
false,  and  which  is  calculated  to  induce  another  to  act,  and 
thereby  occasions  an  injury,  the  law  implies  fraud:  McBean 
r.  Fox,  1  Bradwell,  177;  Frenzel  v.  Miller,  37  Ind.  1;  Elder 
V.  Allison,  45  Ga.  13;  Foster  v.  Charles,  6  Bing.  896. 

Mr.  James  Gogoin,  for  appellees. 

Bailey,  J.  The  only  questions  we  need  consider  in  this 
case  are  those  which  arise  upon  the  instructions  given  to  the 
jury  at  the  instance  of  the  defendants.  The  language  of  the 
third  instruction  is  not  altogether  free  from  ambiguity,  but,  as 
we  understand  it,  and  as  the  jury  probably  understood  it,  it 
holds  that,  even  if  the  evidence  shows  that  the  defendants,  by 
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false  representations,  obtained  credit  for  the  merchandise  in 
qnestion,  and  thus  incurred  the  debt  for  which  the  suit  is 
brought,  yet,  if  it  further  appears  that  the  plaintiffs  afterwards 
became  apprised  and  knew  of  such  fraud,  and  with  such 
knowledge  accepted  part  payment  of  the  debt  so  incurred, 
and  continued  to  do  business  with  the  defendants,  and  insti- 
tuted this  suit  to  recover  the  unpaid  balance,  then  in  law  the  . 
irand  is  waived  and  confirmed,  and  the  verdict  must  be  for  the 
defendants. 

If  the  question  were,  whether  the  plaintiflfs  could  rescind  the 
contract  of  sale  on  the  ground  of  fraud  and  reclaim  the  goods 
sold,  the  rules  of  law  sought  to  be  invoked  by  this  instruction 
might  possibly  have  some  application.  Where  a  party  claims 
the  right  of  rescission,  he  undoubtedly  must  exercise  that  right 
promptly  after  the  discovery  of  the  fraud,  and  he  cannot  at 
the  same  time  occupy  the  inconsistent  positions  of  availing 
himself  of  the  fruits  of  the  contract  and  attempting  to  rescind 
it.  If,  after  discovering  the  fraud,  he  elects  to  affirm  the  con- 
tract, the  right  of  rescission  is  gone.  No  such  question,  how- 
ever, arises  here.  Section  5,117  of  the  Revised  Statutes  of  the 
United  States,  provides  that  no  debt  created  by  fraud  of  the 
bankrupt  shall  be'discharged  by  proceeding  in  bankruptcy, 
and  the  question  here  is,  whether  the  debt  in  this  case  was  in 
fact  createfl  by  the  fraud  of  the  defendants.  If  it  was,  then, 
by  the  express  terms  of  the  statute,  it  was  excepted  from  the 
operation  of  the  discharge  in  bankruptcy.  It  seems  too  clear 
for  argument,  that  acceptance  of  part  payment,  an  attempt  to 
enforce  collection  of  the  residue,  and  continuing  to  deal  with 
the  fraudulent  debtor,  can  have  no  possible  bearing  upon  this 
question.  These  acts,  it  is  true,  so  far  as  they  have  any  sig- 
nificance at  all,  are  in  affirmance  of  the  sale,  and  manifest  an 
election  to  hold  the  vendee  for  the  purchase-money;  but  all 
this  is  entirely  in  harmony  with  the  statute.  The  provision 
that  the  bankruptcy  proceedings  shall  not  discharge  the  debt, 
necessarily  implies  and  presupposes  the  continued  subsistence 
of  the  debt  as  a  liability  capable  of  enforcement  against  the 
bankrupt.  A  rescission  would  cancel  it,  so  as  to  leave  no  debt 
to  survive  the  discharge. 
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The  proposition  laid  down  in  the  first  part  of  the  fifth  in- 
struction is  clearly  erroneons.  It  is  ^'  that  before  a  discharge 
in  bankruptcy  can  be  avoided  upon  the  ground  that  the  debt 
was  created  by  the  fraud  of  the  bankrupt,  it  must  be  shown, 
by  a  preponderance  of  the  evidence,  that  the  debt  as  a  whole 
was  created  by  fraud."  It  may  be  remarked  that  it  is  not  the 
theory  of  the  law  that  fraud  in  the  creation  of  the  debt  avoids 
a  discharge  in  bankruptcy,  but  merely  that  as  to  such  indebt- 
edness, the  discharge  has  no  application.  Where,  then,  the 
debt  is  an  account  made  up  of  various  items,  it  is  clear  that 
some  items  may  have  been  created  by  fraud  while  the  others 
may  be  honest  and  bona  fide.  In  such  a  case,  the  discharge 
would  be  inoperative  as  to  the  fraudulent  items,  and  valid  as 
to  the  residue.  By  the  language  of  the  instruction,  however, 
the  jury  were  warranted  in  supposing  that  they  were  to  treat 
the  indebtedness  in  suit  as  an  indivisible  whole,  and  that  if 
they  found  any  part  of  it  honestly  contracted,  the  whole  would 
be  barred  by  the  discharge. 

The  residue  of  the  instruction,  we  think,  fails  to  obviate  the 
error.  It  holds  that  if  the  jury  find  said  debt  made  up 
in  part  of  an  honest  debt,  and  in  part  of  a  fraudulent  debt,  and 
are  unable  to  distinguish,  or  say  how  much  of  it  was  created 
by  fraud,  their  verdict  must  be  for  the  defendant  It  is  diffi- 
cult to  reconcile  this  with  the  former  part  of  the  instruction. 
That,  as  we  have  seen,  holds  that  the  debt  as  a  whole,  or  in 
other  words,  the  whole  debt,  must  be  shown  to  have  been  cre- 
ated by  fraud,  to'  take  any  part  of  it  out  of  the  operation  of 
the  discharge.  Here,  by  implication  at  least,  the  jury  are  told 
that  if  they  can  say  precisely  how  much  of  the  debt  was 
fraudulent,  they  may  find  for  the  plaintiffs  as  to  that  Such 
apparent  inconsistency  could  only  have  a  tendency  to  confuse 
the  jury. 

But  the  latter  part  of  the  instruction  fails  to  state  the  law 
correctly.  It  was  by  no  means  necessary  for  the  jury  to  be 
able  to  say  how  much  of  the  debt  was  fraudulent  and  how 
much  honest,  before  finding  a  verdict  for  the  plaintifis  for 
some  amount.  If  the  evidence  showed  that  any  part  or  item 
was  created  by  fraud,  then  as  to  that,  the  plaintiffs  were  entitled 
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to  a  verdict,  althongh  as  to  other  items,  tbe  evidence  may  have 
left  them  in  doubt  and  uncertaintv. 

The  sixth  instruction  is  erroneous,  in  holding  that  in  order  to 
take  the  debt  in  question  ont  of  the  operation  of  the  discharge  in 
bankruptcy,  it  must  appear  that  the  plaintiffs  parted  with  their 
property  entirely  upon  the  strength  of  the  defendants'  false  state- 
ment T]ie  rule,  as  laid  down  by  the  leading  authorities  is* 
that  in  order  to  constitute  fraud,  "  the  misrepresentation  must 
be  of  something  material,  constituting  an  inducement  or  motive 
for  the  act  or  omission  of  the  other  party,  and  by  which  he  is 
actually  misled  to  his  injury ^  1  Story's  Eq,  Juris.  §  195; 
Slaughter's  Administrator  v.  Gersen,  13  Wal,  379 ;  Halls  v. 
Thompson,  1  Smed.  &  Marsh.  443,  485.  Kerr  in  his  treatise 
on  Fraud  and  Mistake,  page  73,  states  the  rule,  perhaps  a  little 
more  strongly,  as  follows:  ^'  In  order  that  a  misrepresentation 
may  support  an  action  at  law,  or  be  of  any  avail  whatever  as 
a  ground  for  relief  in  equity,  it  is  essential  that  it  should  be 
material  in  its  nature,  and  should  be  a  determining  ground 
of  tlie  transaction."  By  none  of  the  authorities,  however, 
is  it  held,  that  the  misrepresentation  must  present  the  sole 
and  exclusive  motive  by  which  the  party  defrauded  is  induced 
to  act.  The  motives  of  human  action  are  complex,  and  often 
spring  from  a  great  variety  of  considerations;  and  it  perhaps 
can  never  be  said  with  strict  accuracy,  that  a  given  action  is 
entirely  and  exclusively  the  result  of  a  particular  motive  or 
inducement.  It  is  sufficient  if  it  appears  that  the  misrepre- 
sentation is  the  determining  ground  of  the  action,  although  it 
may  not  be  its  sole  and  exclusive  ground. 

The  seventh  instruction  holds  that  if  the  defendants,  at  the 
time  of  making  the  different  purchases^  out  of  which  the  debt 
in  question  arose,  made  such  purchases  in  good  faith,  intend- 
ing to  pay  for  the  same,  and  did  not  make  any  false  statements 
respecting  their  financial  standing  or  ability,  to  induce  the 
plaintiffs  to  sell  them  the  goods,  the  verdict  should  be  for  the 
defendants.  The  misrepresentations  relied  upon  by  the  plain- 
tiffs were  contained  in  the  written  statement  made  by  one  of 
the  defendants  at  a  date  prior  to  any  of  these  purchases.  It  is 
not  clear  that  any  goods  were  purchased  at  the  time  that  writ- 
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ing  was  signed,  but  afterwards,  from  time  to  time,  covering  a 
period  of  several  months.  The  defendants  bought  goods  of 
the  plaintiffs  on  credit,  thereby  creating  the  indebtedness  sued 
for.  The  purpose  of  the  statement,  as  appears  by  its  own 
terms,  was  to  obtain  credit  with  the  plaintiffs  for  goods  the  de. 
fendants  might  then  or  thereafter  purchase  of  them.  It  is 
clear  that  the  plaintiffs  had  a  right  to  rely  u)M>n  representa- 
tions thus  made  in  giving  credit,  not  only  for  purchases  made 
simultaneously  with  the  statement  itself,  but  for  those  subse- 
quently made.  The  instruction,  however,  as  it  would  natur- 
ally be  understood,  confined  the  attention  of  the  jury,  in  the 
matter  of  each  particular  purcliase,  to  such  misrepresentations 
as  may  liave  been  made  at  the  time  of  such  purchase.  In  this 
it  was  manifestly  erroneous.  The  question  of  fraud  in  this 
case  does  not  depend  upon  whether  the  defendants,  at  the  time 
of  making  the  different  purchases,  made  them  in  good  faith, 
without  any  false  statements  respecting  their  financial  stand- 
ing or  ability,  and  intending  to  pay  for  the  same,  but  upon 
whether,  in  the  writing  set  out  in  the  plaintiffs*  replication, 
they  knowingly  made  material  misrepresentations  on  those 
subjects,  aud  the  plaintiffs,  believing  such  representations,  and 
relj'ing  upon  their  truth,  were  thereby  induced  to  sell  the 
goods  to  the  defendants  on  credit. 

For  the  errors  in  the  foregoing  instructions  to  the  jury,  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed* 


9    472| 
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94    M56, 


V. 

William  Schroeder. 

1.  CoMMRNCEHBNT  OP  SUIT — What  IS. — ^The  siiing^  out  of  a  snmmons  is 
the  commenoement  of  a  suit,  but  a  writ  is  not  considered  as  legally  sued  out 
until  it  is  delivered  to  the  sheriff  with  authority  to  make  service,  or  is  trans- 
mitted to  him  for  the  purpose  of  being  served.  The  mere  making  out,  sign- 
ing and  sealing  of  a  summons  by  the  clerk  and  delivery  to  the  plaintiif  or  his 


First  District — October  Term,  1881.       473 

Hekla  Ins.  Co.  v.  Schroeder. 

dttorney,  is  not  the  commencement  of  a  suit,  so  as  to  save  the  bar  of  a  limi- 
tation. 

2.  Insurance  poijcy — Limitation  op  time  to  sue  for  loss. — ^Where 
a  polvy  of  insurance  provided  that  suit  for  a  loss  thereunder  should  be  com- 
menced within  twelve  months  atlter  such  loss  and  not  thereafter,  a  suit  begun 
after  the  twelve  months  hai  expired,  is  barred  by  the  terms  of  the  contract 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
T.  A.  MoBAN,  Judi^e,  presiding.  Opinion  filed  November  29, 
1881. 

This  was  an  action  of  assumpsit,  brought  by  William 
Schroeder  against  the  Hekla  Insurance  Company,  to  recover 
for  a  loss  under  a  policy  of  insurance  against  fire.  The  policy, 
which  is  set  out  in  tlie  declaration  in  extenso^  contains  amongst 
otlier  things,  the  following  provision: 

"  It  is  furthermore  hereby  provided,  and  mutually  agreed, 
that  no  suit  or  action  against  this  company  for  the  recovery  of 
any  cl^im  by  virtue  of  this  policy,  shall  be  sustainable  in  any 
court  of  law  or  chancery.  »  *  *  *  unless  such  suit  or 
action  shall  be  commenced  within  twelvemonths  next  after  the 
loss  shall  occur;  and  should  any  suit  or  action  be  commenced 
against  this  company,  after  the  expiration  of  the  aforesaid 
twelve  months,  the  lapse  of  time  shall  be  taken  and  deemed  as 
conclusive  evidence  against  the  validity  of  such  claim,  any 
Statute  of  Limitation  to  the  contrary  notwithstanding." 

The  date  of  the  loss  was  December  17,  1878.  On  the  16th 
day  of  December,  1879,  the  plaintiff  filed  in  the  court  below  a 
praecipe  for  a  summons  against  the  defendant,  and  on  that  day 
a  summons  was  issued,  directed  to  the  sheriff  of  Cook  countv, 
but  no  return  appears  endorsed  thereon,  nor  is  there  any  evi- 
dence by,  endorsement  or  otherwise,  that  it  ever  came  into  the 
sheriff 's  hands. 

On  the  23d  day  of  January,  1880,  said  summons  was  filed 
by  the  clerk,  and  is  now  among  the  files  in  tliis  cause,  and  on 
that  day  another  summons  of  like  tenor  and  effect,  except  as  to 
its  date,  was  issued,  which  was  afterwards  served  on  the  de- 
fendant. Such  service  having  been  had,  the  defendant  ap- 
peared and  pleaded  the  general  issue,  and  also  filed  a  notice 
setting  up  as  special  matter  of  defense,  tliat  the  suit  was  not 
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commenced  within  twelve  months  next  after  the  loss  occurred* 
On  the  trial,  the  defendant  asked  the  court  to  give  to  the 
jury  the  following  instruction  : 

"Thejnry  are  further  instructed  that  this  suit  was  begun 
by  the  issuing  of  the  writ  issued  in  this  cause  on  the  23d  day 
of  January,  1880;  and  that  if  they  believe  from  the  evidence 
that  the  property  insured  by  tlie  policy  sued  upon  in  this  cause 
was  destroyed  by  fire  more  than  one  year  prior  to  the  23d  day 
of  January,  1880,  then  the  plaintiff  cannot  recover,  and  the 
jury  will  find  for  the  defendant." 

This  instruction  the  court  refused  to  give,  to  which  ruling 
the  defendant  duly  excepted.  The  jurj',  thereupon,  rendered 
a  verdict,  finding  the  issues  for  the  plaintiff,  and  assessing  the 
plaintiff^s  damag/^s  at  $547.50,  for  which  sum  and  costs  the 

plaintiff  had  judgment. 

ft 

Messrs.  Moobe  &  Peet,  for  appellant;  that  before  an  alias 
writ  can  issue  there  ^must  be  a  return  of  the  original  Mrrit 
"not  found,"'  cited  Rattan  v.  Stone,  3  Scam.  540. 

After  the  return  day  the  writ  of  December  16  was  dead: 
Hitchcock  V.  Ilaight,  2  Gilm.  604. 

To  avoid  the  statute  by  issuance  of  a  second  writ,  it  must  be 
shown  that  the  first  writ  was  issued  and  returned:  Prindiville 
v.  Maydwell,  7  B.  Mon.  314;  Harris  v.  Woodford,  6  Term  R. 
617;  Brown  v.  Babington,  2  Ld.  Raymond,  383;  Baskins  v. 
Wilson,  6  Cow.  471,  Davis  v.  West,  6  Wend.  63;  Soulden  v. 
Van  Rensselaer,  3  Wend.  472. 


« 


Messrs.  Jussen  &  Anderson,  for  appellee;  that  the  suin 
out  of  a  summons  is  the  commencement  of  a  suit,  cited  Rev. 
Stat.  1874,  Chap,  63,  §  33;  Collins  v.  Monteny,  3  Bradwell,  183 ; 
Fenzle  v.  Simpson,  1  Scam.  30;  Alston  v.  Underbill,  Cromp. 
&  M.  492;  3  Chitty's  Pr.  159. 

This  suit  was  properly  commenced  in  time  to  save  the  limi- 
tation: Davis  V.  West,  5  Wend.  63;  Smith  v.  Brown,  3  T. 
Rep.  662;  Mitchell  v.  Jacobs,  17  111.  237. 

A  party  who  submits  himself  to  the  jurisdiction  of  the  court 
by  pleading,  cannot  afterwards  complain  of  irregularity  in  the 
service  of  process:    Mineral  Point  R.  R.  Co.  v.  Keep,  22  111.  9. 
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By  filing  a  plea  in  bar  a  full  appearance  is  entered:  Dart 
V.  Hercules,  34  111.  403;  Dunning  v.  Dunning,  37  111.  806; 
Eoberts  v.  Formhalls,  46  III.  66. 

Bailet,  J.  The  suing  out  of  a  summons  is,  undoubtedly, 
the  commencement  of  a  suit;  but,  as  was  held  by  the  court  of 
errors  of  New  York,  in  Jackson  v.  Brooks,  14  Wend.  649,  "A 
writ  is  not  considered  as  legally  sued  out  until  it  is  delivered  to 
the  sheriff,  with  authority  to  serve  it  on  the  defendant,  if  he  can 
be  found  within  his  bailiwick,  or  placed  in  his  office,  or  trans« 
mitted  to  him  for  the  purpose  of  being  served."  Mr.  Angell, 
in  his  treatise  on  Limitations,  says:  '^  The  general  rule  appears 
to  be  in  this  country  that,  at  the  time  of  suing  out  the  writ 
the  action  commences;  and  either  when  the  writ  is  delivered 
to  the  sheriff  or  to  his  deputy,  or  when  it  is  sent  to  either  of 
them  with  a  honafide  intention  to  be  served  upon  the  defend* 
ant,  it  is  considered  to  have  been  issued."  Angell  on  Limita- 
tions, §  312. 

The  Supreme  Court  of  Indiana,  in  Hancock  v.  Bitchie,  11 
Ind.  48,  held  that  the  mere  making  out  of  a  writ,  without  act- 
ual or  constructive  delivery  to  the  officer  for  service,  was  the 
same  as  if  no  writ  had  issued.  This  rule  was  again  affirmed  iu 
Evans  v.  Galloway,  20  Ind.  479. 

In  Burdick  v.  Green,  18  Johns.  14,  it  was  held  by  the  Su- 
preme Court  of  New  York,  that  in  cases  where  the  time  of  the 
commencement  of  the  suit  is  material,  *^  It  is  not  indispensa- 
bly necessary  to  prove  an  actual  delivery  of  the  writ  to  the 
sheriff,  provided  it  be  shown  that  it  was  actually  made  out 
and  sent  to  the  sheriff  or  his  deputy  by  mail  or  otherwise,  with 
a  honafide  and  absolute  intention  that  it  be  served.  But  such 
intention  must  be  positive  and  unequivocal."  The  court  of 
errors,  in  Jackson  v.  Brooks,  supra^  in  commenting  on  the 
case  last  cited,  say,  that  it  was  not  thereby  intended  to  decide 
that,  in  order  to  avoid  the  bar  of  the  Statute  of  Limitations, 
it  was  not  necessary  to  show  that  the  writ  actually  reached  the 
hands  of  the  sheriff,  but  only  that  it  was  not  necessary  to 
prove  its  actual  delivery  to  him  within  the  six  years. 

Boss  V.  Luther,  4  Cow.  158,  was  an  action  against  a  sheriff 
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for  an  escape,  and  the  material  question  was,  whether  at  the 
time  the  suit  was  commenced,  the  prisoner  was  off  the  gaol 
liberties.  It  appeared  that  the  plaintiff's  attorney  delivered 
the  writ  to  an  agent  or  messenger,  with  directions  to  deliver  it 
to  the  coroner,  when  he  could  ascertain  that  the  prisoner  was 
off  the  limits  ;  that  having  subsequently  ascertained  that  fact, 
the  messenger  went  to  the  coronor  and  delivered  to  him  the 
writ.  It  was  held  that  the  writ  was  not  issued,  and  the  suit, 
therefore,  not  commenced,  until  the  actual  delivery  of  the 
writ  to  the  coroner.  In  Vischer  v.  Gansevort,  18  Johns.  496, 
where  a  precisely  similar  state  of  facts  was  involved,  the  same 
rule  was  laid  down. 

For  further  authorities  of  like  purport,  see,  Lamkin  v.  Nye, 
43  Miss.  241;  Davis  v.  Duffie,  18  Abb.  Prac.  360;  Webb.  v. 
Peel,  1  Paige,  564;  Hayden  v.  Biicklin,  9  Id.  612;  Updike  v. 
TenBroeck,  32  N".  J.  Law,  105;  Bronson  v.  Earl,  17  Johns. 
63;  Mason  v.  Cheney,  47  K  H.  24;  People  v.  Clark,  33  Mich. 
112 ;  Jewett  v.  Greene,  8  Greenl.  447. 

The  rule  established  by  the  foregoing  authorities  is,  that 
the  mere  making  out,  signing  and  sealing  of  the  summons  by 
the  clerk,  or  even  its  delivery  by  him  to  the  plaintiff,  or  his 
attorney,  is  not  the  commencement  of  the  suit,  but  that,  be- 
fore the  writ  can,  in  a  legal  sense,  be  regarded  as  issued,  or 
the  suit  commenced,  the  writ  must  be  either  actually  or  con- 
structively delivered  to  the  sheriff  for  service. 

In  the  present  case  there  is  no  evidence  tending  to  show 
that  the  summons  of  December  16, 1879,  was  ever  delivered  to 
the  sheriff,  or  that  any  steps  were  ever  takea  towards  making 
such  delivery,  or  that  the  plaintiff  ever  intended  to  have  it 
served.  As  it  bears  no  return  or  other  endorsement  by  the 
oflScer,  we  must  presume  that  he  never  received  it,  or  had  it  in 
bis  hands  for  service.  Under  these  circumstances,  that  sum- 
mons must  be  treated  as  a  mere  nullity,  and  the  case  is  pre- 
cisely the  same  as  though  it  had  ne^'-er  existed. 

But  even  if  the  summons  bearing  teste  December  16,  1879, 
could  be  treated  as  a  valid  writ,  still  it  could  not  be  regarded 
as  the  commencement  of  the  present  suit.  The  summons 
which  was  served  neither  purports  to  be,  nor  iu  fact  was,  an 
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aluia  writ.  It  does  not  contain  the  recital  by  which  an  alias 
writ  is  distintjnished,  nor  was  the  case  one  where  the  clerk  had 
authority  to  issue  such  writ.  By  Section  9,  Chapter  110, 
of  the  Revised  Statutes,  it  is  provided  that  ^whenever  it  shall 
appear,  by  the  return  of  the  sheriflf,  that  the  defendant  is  not 
found,  the  clerk  shall,  at  the  request  of  the  plaintiff,  issue  an- 
other summons,  and  so  on  until  service  is  had.  This  statute 
makes  it  a  necessary  condition  to  the  issuing  of  an  alias  writ, 
80  as  to  preserve  an  action  already  commenced,  that  it  should 
appear  by  the  sheriff's  return  to  the  former  writ  that  the  de- 
fendant is  not  found.  Without  such  return  a  second  writ  can 
have  no  relation  to  the  first,  but  must  be  treated  as  an  original 
writ,  and  as  tiie  commencement  of  the  action. 

Our  statute  on  this  subject  is  only  declaratory  of  the  prac- 
tice which  prevailed  at  common  law.  Harris  v.  Woolford,  6 
Dum.  &  East,  617;  Brown  v.  Bubbington,  2  Ld.  Raym.  833; 
Atwood  V.  Burr,  7  Mod.  3;  Baskins  v.  Wilson,  6  Cow.  471; 
Beekman  v.  Satterlee,  3  Id.  519;  Hume  v.  Dickinson,  4  Bilb, 
276;  Pindell  v.  Maydwell,  7  B.  Mon.  314. 

It  follows  that  the  present  suit  must  be  held  to  have  been 
commenced  by  the  summons  issued  January  23,  1880,  which 
was  more  than  twelve  months  after  the  loss  complained  of  oc- 
curred. By  the  terms  of  the  policy  the  action  was  banned,  and 
the  court  should  have  so  instructed  the  jury.  The  judgment 
must  be  reversed  and  the  cause  remanded,  both  on  the  ground 
of  the  refusal  of  the  court  to  give  the  instruction  asked  by  the 
defendant,  and  because  the  verdict  of  the  jury  is  against  the 

evidence. 

Judgment  reversed. 


The  Ben  Franklin  Insurance  Company 

V. 

William  Schroeder. 

Statement. — ^This  case  is  like  the  preceding  case  of  Hekla  Insurance  Co. 
v.  Schroeder,  and  reversed  for  same  reasons. 


I 
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Felix  V.  Denton. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Ellioti  Anthony,  of  the  Superior  Court,  sitting  as  Circuit 
Judge,  presiding.     Opinion  filed  November  29,  1881. 

Messrs.  Moore  &  Peet,  for  appellant. 

Messrs.  Jussen  &  Anderson,  for  appellee. 

Bailey,  J.  Tlie  material  facts  in  this  case  are  precisely 
identical  with  those  appearing  in  Schroeder  v.  The  Hekla  Ins. 
Co.  Ante^  470.  For  the  reasons  stated  in  the  opinions  in  that 
case,  the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Benjamin  F.  Felix  et  al. 

V. 

D.  H.  Denton. 

Statement. — ^This  case  is  decided  upon  the  authority  of  Fogrg  v.  Sidwell, 
8  Bradwell,  551,  and  Gulliver  v.  Baird,  ante  42L 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding.  Opinion  filed  November 
29,  1881. 

Mr.  F.  W.  Becker,  for  plaintiffs  in  error. 

Per  Curiam.  The  questions  in  this  case  are  identical  with 
those  determined  by  this  court  in  Fos^g  v.  Sidwell,  8  Bradwell, 
and  Gulliver  v.  Baird,  et  al.  \ante^  4:21],  decided  at  the  present 
term.  In  accordance  with  these  decisions,  the  judgment  in  this 
case  will  be  reversed  and  the  cause  remanded. 

adgment  reversed. 
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Marshall  Field  et  al. 

V. 

David  Zemansky* 

1.  Practicb — ^PuBA  CONFESSED. — Defendants  in  a  replevin  suit  pleaded, 
among  other  pleas,  justification  under  a  writ  of  attachment;  to  which  plea 
no  replication  was  filed.  The  writ  of  attachment  was  not  offered  in  evidence 
upon  trial.  Heldy  that  there  being  no  replication,  the  plea  stood  confessed, 
and  defendants  were  at  liberty  to  attack  the  sale  to  plaintiff  as  fraudulent. 

2.  Evidence — Production  op  books,  fafebs,  etc. — Courts  have 
power  upon  notice  being  given,  to  compel  parties  to  produce  books  or  writ- 
ings in  their  possession,  or  power,  which  contain  evidence  pertinent  to  the 
issue,  for  use  as  evidence  in  the  cause.  # 

3.  Notice  to  froduce. — ^The  object  of  requiring  notice  to  be  given  is 
that  the  party  may  have  an  opportunity  to  produce  the  papers  called  for,  and 
not  be  taken  by  surprise.  Where  the  writings  required  were  actually  in 
court  in  the  hands  of  the  attorney  of  the  party,  at  the  time  of  the  trial,  there 
was  no  necessity  for  previous  notice. 

Appbax  from  the  Superior  Court  of  Cook  county,  the  Hon. 
R  S.  Williamson,  Judge,  presiding.  Opinion  filed  November 
29,  1881. 

This  was  an  action  of  replevin,  brought  by  appellee  against 
appellants,  to  recover  possession  of  a  stock  of  goods.  Hoff- 
man pleaded  separately  (1)  non  detinet,  (2)  property  in  Simon 
Lipki,  (3)  property  in  Field,  Leiter  &  Co.  (4)  justification  as 
sheriff,  under  a  writ  of  attachment  issued  out  of  the  Superior 
Court  of  Cook  County,  in  favor  of  Field,  Leiter  &  Co.,  against 
the  property  of  Lipki. 

The  other  defendants  pleaded,  (1)  non  detinet,  (2)  property 
in  themselves,  (3)  property  in  Lipki,  (4)  property  in  Hoffman, 

as  sheriff. 

Beplications  were  filed  to  all  the  pleas,  except  the  plea  of 
justification,  by  Hoffman,  to  which  no  replication  is  shown  in 
Uie  record.  The  canse  was  submitted  to  the  court  for  trial, 
who  found  the  issues  for  the  plaintiff^  and  the  defendant  ap- 
pealed to  this  court 
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Mr.  A.  B.  McCoNouGHEY,  for  appellants;  as  to  the  power  of 
the  court  to  compel  the  production  of  papers,  cited  Amey  v. 
Long,  9  East,  473;  Corsen  v.  Dubois,  1  Holt.  K  P.  239;  3 
Chitty's  Pr.  433;  Gould  v.  McCarty,  1  Kernan,  575;  Rev. 
Stat.  1874,  Chap.  51,  §9. 

Notice  is  not  necessary  where  the  adverse  party  or  his  attor- 
ney has  the  papers  in  court:  Dwyer  v.  Collins,  7  Ex.  639; 
McPherson  v.  Reynolds,  7  Wend.  216. 

Mr.  Simeon  Strauss  and  Mr.  L.  Y.  Ferris,  for  appellee; 
that  the  notice  was  insn6Scient,  cited  Wade  on  Notice,  548; 
France  v.  Lucy,  Ry.  &  M.  341;  Cummings  v.  McKinney,  4 
Scam.  57. 

Wilson,  P.  J.  The  plaintiff  sought  to  show  title  to  the 
goods,  under  an  alleged  purchase  by  him,  from  one  Simon 
Lipki.  The  defendants  attacked  the  sale  on  the  ground  of 
fraud  and  collusion  between  the  plaintiff  and  Lipki.  The 
writ  of  attachment  under  which  the  goods  were  seized  was  not 
offered  in  evidence,  but  as  no  replication  was  filed  to  the  plea, 
justifying  the  taking  under  the  writ,  the  plea  stood  confessed, 
and  the  defendants  were  thus  in  a  position  to  attack  the  sale  on 
the  ground  of  fraud. 

The  plaintiff,  who  was  the  only  witness  sworn  in  his  behalf, 
testified  that  he  purchased  the  goods  of  Lipki  August  31, 1880; 
that  they  took  an  inventory  of  the  goods,  and  agreed  on  $400 
as  the  purchase  price;  that  a  bill  of  sale  was  drawn,  and  he 
paid  $75  cash  down,  and  gave  his  check  for  $325  for  the  baU 
ance;  that  he  took  possession  of  the  goods  by  his  clerk,  who 
brought  them  to  plaintiff's  store  the  second  morning  after 
their  purchase,  when  he  paid  the  balance  of  the  purchase* 
money  to  Lipki's  wife.  The  writ  of  attachment  was  served 
the  same  day  in  the  afternoon. 

At  the  conclusion  of  the  plaintiff's  evidence,  the  defendants 
produced  and  read  to  the  court,  a  notice  in  writing,  served  on 
the  day  of  the  trial,  service  of  which  had  been  duly  accepted 
by  plaintiff's  attorney,  notifying  him  to  produce  at  the  trial, 
all  checks,  bills  of  sale,  and  other  papers  used,  or  alleged  to 
have  been   used  in  the  transfer  of  the  goods  replevied,  and 
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moved  the  court  for  a  rule  on  the  plaintiff  to  produce  to  be 
nsed  in  evidence  by  the  defendant,  the  memorandnm  or  in- 
ventory, bank  check  and  other  papers  referred  to  in  the  notice. 
The  court  denied  the  motion,  on  the  ground  that  it  knew  of  no 
law  conferring  authority  upon  the  court,  to  require*  the  pro- 
duction of  such  papers;  and  the  papers  were  not  produced. 

Section  9  of  the  Practice  Act  (Rev.  Stat.  Chapter  31),  pn»- 
vides  that  the  several  courts  shall  have  power  in  any  action 
pending  before  them,  upon  good  and  sufficient  cause,  and  upon 
reasonable  notice  thereof  given,  to  require  the  parties,  or  either 
of  them,  to  produce  books  or  writings  in  their  possession  or 
power  which  contain  evidence  pertinent  to  the  issue.  This 
statute  gave  to  the  court  ample  authority  to  require  the -pro- 
duction of  the  papers  referred  to  in  the  notice. 

The  objection  that  no  sufficient  notice  was  given,  is  without 
force.  The  only  reason  for  requiring  previous  notice  to  be 
given  is,  that  the  party  may  have  an  opportunity  to  produce- 
tlie  books  or  papers  called  for,  and  not  be  taken  by  surprise  oiii 
the  trial.  But  here  the  papers  asked  for  were  in  court  in. 
the  hands  of  the  plaintiff's  attorney  at  the  time  of  the  trial, 
and  there  was  no  necessity  for  any  previous  notice.  No  sur^ 
prise  or  hardship  could  result  from  his  being  required  to  pror 
duce  them  on  demand. 

Counsel  for  appellee  urges  various  objections  to  the  suffi- 
ciency of  the*  notice,  which  are  of  an  exceedingly  technical 
character,  as  that  defendant  Hoffman's  name  was  spelled  S^oof- 
man,  and  Lipki's,  Lipk^,  etc.  These,  as  well  as  the  further 
objection  that  the  notice  was  too  indefinite  and  uncertain,  are 
without  any  force.  The  plaintiff's  attorney  admitted  that  he 
had  the  papers  in  court,  and  the  court  refused  to  order  their 
production,  on  the  sole  ground  of  want  of  authority.  This  was 
error,  and  the  judgment  is  therefore  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Josephine  Rosenstein 

V. 

Elizabeth  V.  Case  et  al. 

1.  Plea  to  the  jurisdiction — Need  not  be  vebifted. — A  plea  to 
the  jurisdictioQ  of  the  court  is  expressly  excepted  by  statute  from  the  pro- 
vision requiring  pleas  in  abatement  to  be  verified,  and  it  is  therefore  unim- 
portant whether  the  affidavit  to  the  plea  in  question  was  sufficient  or  not. 

2.  Construction  op  a  statute — ^Jurisdiction. — ^Where  the  question 
involves  the  validity  of  a  statute  or  the  construction  of  the  constitution,  this 
court  h&9  no  power  to  decide  the  case.  The  appeal  should  be  taken  dvect  to 
the  Supreme  Court. 

3.  Jurisdiction  of  circutf-courts  in  claims  against  states. — ^The 
question  here  raised — ^whether  circuit  courts  have  jurisdiction  of  claims 
against  estates  of  deceased  persons — ^involves  the  consideration  of  statutes 
which  are  in  apparent  conflict  with  the  constitution,  and  cannot  be  considered 
by  this  court. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
T.  A.  MoRAN,  Judge,  presiding.     Opinion  filed  November  2J, 

1881. 

This  was  an  action  of  assumpsit,  brought  in  the  Circuit 
Oourt  of  Cook  County,  by  Josephine  Rosenstein  against  Elias- 
ibeth  V.  Case,  and  another,  executors  of  the  last  will  and  tes- 
tament of  John  R.  Case,  deceased,  to  recover  certain  indebted- 
ness due  from  said  John  R.  Case  in  his  lifetime,  to  the  plain- 
tiff. The  record  fails  to  show  any  service  of  process,  but  on 
the  second  day  of  October,  1879,  the  plaintiff  filed  in  the 
court  below,  a  declaration  consisting  of  the  ordinary  common 
counts,  and  on  the  14th  day  of  the  same  month  the  defend- 
ants appeared  and  filed  their  plea  to  the  jurisdiction  of  the 
court  as  follows: 

"And  the  said  defendants,  in  their  own  proper  persons, 
come  and  say,  that  this  court  ought  not  to  have  or  take  fur- 
ther cognizance  of  the  action  aforesaid,  because  they  say  that 
tills  action  is  brought  against  them,  the  said  defendants,  aa 
executors  of  the  estate  of  John  R.  Case,  deceased,  to  recover 
the  value  of  certain  goods,  alleged  to  have  been  received  by 
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the  said  John  R.  Case,  in  his  lifetime;  that  the  said  John  B. 
Case  died  on  the  fonrth  day  of  September,  A.  D.  1877,  in  his 
mansion  honse  and  known  place  of  residence  at  Elmhnrst,  in 
the  county  of  DuPage,  and  State  of  Illinois,  and  left  a  last 
will  and  testament;  tliat  at  the  time  of  his  decease,  and  for 
twenty  years  prior  thereto,  the  said  John  B.  Case  had  a  man- 
sion honse  and  kn  own  pkce  of  residence,  at  the  said  Elm- 
hurst,  and  at  no  other  place;  that  on  the  17th  day  of  Septem- 
ber, A.  D.  1877,  and  within  thirty  days  next  after  the  decease 
of  the  said  John  B.  Case,  the  defendants  herein  caused  the 
said  will  of  the  said  John  B.  Case  to  be  proved  and  recorded 
in  the  County  Court  of  DuPage  county,  in  the  State  of  Illi- 
nois, and  that  on  the  said  17th  day  of  September,  A.  D.  1877, 
the  said  will  was  admitted  to  probate,  in  and  by  the  said 
county  court,  and  on  said  day  letters  testamentary  issued  out 
of  said  county  court  to  these  defendants,  as  executors  of  said 
will;  that  these  defendants,  thereupon,  as  such  executors,  fixed 
upon  the  December  term,  A.  D.  1877,  of  said  county  court, 
for  the  adjustment  of  all  claims  against  the  said  John  B. 
Case,  and  published  a  notice  thereof  for  six  successive  weeks 
in  the  Wheaton  Illinoisian ;  that  the  same  is  a  public  news- 
paper, published  in  said  DuPage  county;  that  the  first  publi* 
cation  thereof  was  on  September  21,  1877,  and  the  last  pub- 
lication thereof  was  on  October  26,  1877,  and  that  these  de- 
fendants also  put  up  a  printed  notice  thereof  on  the  door  of 
the  court  house  in  said  DuPage  county,  and  in  five  other  of 
the  most  public  places  in  said  DuPage  county,  notifying  and 
requesting  all  persons  having  claims  against  the  estate  of  the 
said  John  B.  Case,  to  attend  at  said  term  of  court,  for  the  pur- 
pose of  having  the  same  adjusted;  and  these  defendants  fur- 
ther say  that  they  were  in  attendance  at  said  December  term 
of  said  county  court,  and  that  the  said  plaintiff  did  not  exhib- 
it, and  never  has  exhibited  to  the  said  county  court,  any  claim 
or  demand  whatever  against  the  said  estate.  These  defend- 
ants further  say,  that  this  action  was  not  commenced  within 
one  year  after  the  issuing  of  letters  testamentary,  or  of  ad- 
ministration to  these  defendants,  and  that  the  said  county 
court  has  full  and  original  jurisdiction  of  the  subject  mattei* 


484  Appellate  Coukts  of  Illinois. 

RosenBtein  y.  Cajse. 

of  this  suit,  and  that  they  are  advised  and  believe  that  this 
court  had  no  jurisdiction  whatever  of  the  same;  and  this  the 
said  defendants  are  ready  to  verify,  wherefore  they  pray  judg- 
ment, whether  this  court  can  or  will  take  further  cognizance 
of  the  action  aforesaid." 

The  foregoing  plea  was  verified  by  the  *  affidavit  of  one 
Walter  M.  Howland,  and  to  said  plea  the  plaintiff  filed  a  de- 
murrer, alleging  therein,  as  special  grounds  of  demurrer,  vari- 
ous defects  in  the  affidavit  verifying  the  same;  and  said  de- 
murrer being  overruled  by  the  court,  the  plaintiff  elected  to 
abide  by  her  demnrrer,  whereupon  final  judgment  was  ren- 
dered in  favor  of  the  defendants.  To  reverse  said  judgment, 
the  plaintiff  brings  the  record  here  by  writ  of  error,  and 
assigns  for  error  the  decision  of  the  court  below  overruling 
said  demurrer. 

Mr.  Sidney  Thomas,  for  plaintiff  in  error;  that  thd  circuit 
court  had  jurisdiction,  cited  Constitution  1870,  Art.  Ill,  §12; 
Burns  v.  Henderson,  20  111.  264;  Eev.  Stat.  1877,  334,  §§  65, 
68,  69. 

Mr.  Walteb  M.  Howland,  for  defendants  in  error. 

Bailey,  J.  It  is  plain  that  none  of  the  special  grounds  of 
demurrer  to  the  plea  are  well  taken.  They  simply  call  in 
question  the  sufficiency  of  the  affidavit  by  which  the  plea  is 
verified;  but  as  a  plea  to  the  jurisdiction  of  the  court,  is  ex- 
pressly excepted  by  the  statute,  from  the  provision  requiring 
pleas  in  abatement  to  be  verified,  it  is  unimportant  whether 
the  affidavit  was  sufficient  or  not.     Sec.  1,  Chap.  1,  R  S.  1874. 

It  is  urged  that  the  demurrer  should  have  been  sustained 
on  the  ground  of  duplicity;  but  as  that  point  was  not  specially 
raised  by  the  demurrer,  it  cannot  be  considered.  1  Chitty's 
Plead.  228. 

The  only  material  question  in  the  case  is  whether  under 
our  constitution  and  statutes,  the  circuit  courts  have  jurisdic- 
tion of  suits  brought  against  executori  and  administrators 
upon  claims  against  estates.  It  is  insisted  by  the  plaintiff, 
that  the  jurisdiction  of  those  courts  includes  suits  of  this  char- 
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acter  as  well  as  others,  while  it  is  claimed  by  the  defendants, 
that  exclusive  original  jurisdiction  of  all  matters  in  relation  to 
the  settlement  of  estates  of  deceased  persons,  is  committed  to 
county  courts  sitting  as  courts  of  probate. 

Section  12,  Article  6,  of  the  constitution  of  1870,  is  as  fol- 
lows: "The  circuit  courts  shall  have  original  jurisdiction  of 
all  causes  in  law  and  equity,  and  such  appellate  jurisdiction 
as  is,  or  may  be  provided  by  law."  Section  18  of  the  same 
article  provides  as  follows:  "County  courts  shall  be  courts  of 
I'ecord,  and  shall  have  original  jurisdiction  in  all  matters  of 
probate,  settlement  of  estates  of  deceased  persons,  appointment 
of  guardians  and  conservitors,  and  settlements  of  their  ac- 
counts, in  all  matters  relating  to  apprentices,  and  in  proceed- 
ings for  the  collection  of  taxes  and  assessments,  and  such  other 
jurisdiction  as  may  be  provided  for  by  general  law.*' 

^he  counsel  for  the  plaintiff  has  reviewed  the  several  stat- 
utes now  in  force  bearing  upon  the  question  of  the  jurisdic- 
tion of  these  two  courts,  in  suits  against  executors  and  admin- 
istrators, and  seeks  to  establish  the  conclusion  that  by  statute 
exclusive  jurisdiction  is  given  to  the  county  courts.  We  are 
unable  to  read  the  statutes  as  he  does,  but  if  he  is  correct,  the 
question  necessarily  arises  whether  such  statute  is  not  invalid 
by  reason  of  being  in  contravention  of  the  constitution,  a 
question  which  we  have  no  power  to  decide,  since  section  88 
of  the  act  in  relation  to  practice  in  courts  of  record,  as 
amended  June  2,  1879,  provides  that  appeals  from,  and  writs 
of  error  to  circuit  courts,  etc.,  in  cases  in  which  the  validity 
of  a  statute  is  involved,  shall  be  taken  directly  to  the  Supreme 
Court. 

But  the  statute  last  quoted  also  provides  that  appeals  and 
writs  of  error  in  cases  in  which  a  construction  of  the  constitu- 
tion is  involved,  shall  be  taken  directly  from  the  circuit  court 
to  the  Supreme  Court,  so  that  if  a  construction  of  the  con- 
stitution is  involved  here,  the  case  should  for  that  reason  have 
been  taken  directly  to  the  Supreme  Court,  and  not  to  this 
court. 

The  word  construction  is  variously  defined  by  different 
writers.     Some  writers,  following  the  acute  and  subtle  reason- 
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ing  of  Francis  Lieber,  in  his  treatise  on  Legal  and  Political 
Hermeneutics,  have  distinguished  between  construction  and 
interpretation,  holding  that  interpretation  is  ascertaining  the 
true  sense  of  the  language  of  th^  writing  by  limiting  the  in- 
quiry to  a  consideration  and  comparison  of  the  words  them- 
selves, while  construction  is  "  the  drawing  of  conclusions  re- 
specting subjects  that  lie  beyond  the  direct  expi^ession  of  the 
text,  from  elements  known  from  and  given  in  the  text — con^ 
elusions  which  are  in  the  spirit,  though  not  within  the  letter, 
of  the  text." — Lieber's  Leg.  &  Pol.  Herm.  Chap.  3,  Sec.  2. 
This  distinction  we  believe,  however,  has  never  been  observed 
by  the  courts  of  this  country,  but  the  words  have  been  used 
indiscriminately,  or  rather  the  word  construction  is  used  as 
including  what  is  ordinarily  understood  by  the  words  inter- 
pretation, explanation  or  exposition,  as  well  as  what  is  em- 
braced within  its  strict  and  limited  signification.  Such  being 
the  ordinary  use  of  the  word  in  the  jurisprudence  of  the  coun- 
try, it  cannot  be  doubted  that  the  General  Assembly  used  it 
ia  that  sense  in  the  statute,  by  which  the  jurisdiction  of  ap- 
peals from,  and  writs  of  error  to,  circuit  courts,  is  parcelled 
out  between  this  court  and  the  Supreme  Court. 

Of  course,  if  the  language  of  a  constitution  or  statute  is  so 
plain  that  no  possible  doubt  as  to  its  meaning  can  arise,  there 
can  be  no  room  for  construction.  But  such  is  the  infirmity  of 
human  language  that  the  degree  of  certainty  which  ex- 
cludes all  resort  to  construction  or  interpretation,  is  rarely  at- 
tainable. In  most  cases,  doubts  do  and  will  arise,  either  as  to  ; 
the  meaning  of  the  words  in  themselves,  or  as  to  their  appli- 
cation to  extrinsic  facts,  and  these  doubts  must  be  resolved  by 
some  course  of  reasoning  or  comparison — in  other  words,  by 
construction. 

-  !Nor  does  it  seem  to  be  at  all  important,  so  far  as  our  juris- 
diction of  a  particular  appeal  is  concerned,  whether  the  con- 
Btruction  of  the  constitution  raised  is  one  of  difficulty  or  other- 
wise. A  question  of  constitutional  construction  being  neces- 
Barily  involved,  we  have  no  power  under  the  statute  to  decide 
the  case,  however  ready  at  hand  the  answer  to  the  question 
may  be. 
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Applying  the  foregoing  views  to  this  case,  we  think  it  clear 
that  it  should  have  gone  directly  to  the  Sapreme  Court. 
Whether  the  jurisdiction  of  the  county  courts  in  matters  of 
probate,  and  the  settlement  of  the  estates  of  deceased  persons, 
is  exclusive  of  the  general  jurisdiction  given  to  the  circait 
courts  by  another  section  of  the  Constitution,  involves  a  ques- 
tion of  the  interpretation  of  the  language  by  which  jurisdic« 
tion  is  conferred  on  the  county  courts,  and  a  comparison  of 
the  two  sections  so  as  to  produce  an  adjustment  of  the  same 
to  each  to  each  other.  , 

To  hold  that  notwithstanding  the  language  that  the  county 
courts  shall  have  jurisdiction  in  all  matters  of  probate,  and 
the  settlement  of  the  estates  of  deceased  persons,  the  circuit 
courts  may  have  jurisdiction  of  suits  upon  claims  against  es« 
tates,  involves  a  conclusion  wliich  does  not  arise  from  the  lan- 
guage of  the  18th  Section,  but  which  is  in  apparent  conflict 
with  it.  True,  this  jurisdiction  seems  to  be  given  to  the  cir- 
cuit courts  by  the  12th  section,  but  the  apparent  conflict  be- 
tween the  two  sections,  however  slight,  can  only  be  settled  by 
a  resort  to  construction. 

It  may  further  be  observed,  that  the  court  below,  by  hold- 
ing the  jurisdiction  of  the  county  court  to  be  exclusive,  has 
reached  that  conclusion,  by  placing  a  particular  construction 
upon  these  constitutional  provisions.  We  are  able  to  see 
no  other  ground  upon  which  the  demurrer  could  have  been 
overruled.  To  say  that  such  construction  was  erroneous 
would  be  a  mere  substitution  of  our  construction  for  that 
given  by  the  circuit  court,  and  would  be,  in  fact,  construing 
the  Constitution,  a  thing  we  have  no  power  to  do. 

As  under  the  present  statute,  we  are  without  jurisdiction  of 
the  case,  the  writ  of  error  will  be  dismissed* 

Dismissed. 
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V. 

The  International  Bank  et  al. 

Practice — Striking  out  remandixo  order. — ^Where,  upon  a  hearing' 
in  this  court,  a  judf^ment  is  reversed  and  cause  remanded  for  new  trial,  this 
court  has  no  power  to  strike  out  the  rein  and  ing  order,  so  as  to  allow  an  ap- 
peal direct  to  the  Supreme  Court,  upon  motion  of  one  of  the  parties,  without 
the  consent  of  the  other  party. 

Upon  motion  to  strike  oat  remanding  order.  Opinion  filed 
November  29,  1881. 

Subsequent  to  the  filing  of  the  foregoing  opinion,  counsel 
for  the  defendant  in  error  prayed  an  appeal  in  this,  and  sev- 
eral other  similar  cases,  in  which  Jenkins,  assignee,  etc.,  was 
plaintiff  in  error,  to  the  Supreme  Court;  and  at  the  same  time 
suggested  that  the  court  of  its  own  motion,  strike  out  the  re- 
manding order,  so  as  to  enable  an  appeal  to  be  taken,  the  coun- 
sel stating  that  he  did  not  wish  to  make  a  motion  to  strike 
out,  lest  he  might  be  thereby  prejudiced  in  the  Supreme 
Court.  In  some  of  the  cases,  motions  to  dismiss  the  writ  of 
error  had  been  made  and  denied;  and  in  others  the  Statute 
of  Limitations  was  pleaded  in  this  court  to  the  writ  of  error, 
which  pleas  were  held  bad  on  demurrer. 

Messrs.  Kosenthal  &  Pekoe,  for  the  motion. 

Mr.  W.  T.  BuROESS,  opposed. 

Wilson,  P.  J.  In  these  cases  we  are  asked  to  strike  ont  the 
remanding  order,  and  to  allow  an  appeal  to  the  Supreme 
Court. 

We  should  liave  been  glad  to  reach  the  conclusion 
that  the  cases  in  their  present  condition  are  appealable,  but 
after  the  best  consideration  we  have  been  able  to  give  the  sub- 
ject, we  are  all  of  opinion  they  are  not. 

We  do  not  think  the  decision  of  the  demurrer  to  the  pleaS) 
nor  of  the  motions  to  dismiss,  can  in  any  proper  sense,  be  re- 
garded as  a  final  determination  of  the  cases. 


/         ' 
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The  8tntnte  provides  that  in  certain  enumerated  cases,  de- 
termined in  the  appellate  courts,  where  the  judgment  is 
affirmed,  or  the  case  otherwise  finally  disposed  of  in  the  appel- 
late court,  the  judgment  or  decree  shall  be  final;  and  that 
**in  all  other  cases  appeals  shall  lie,  and  writs  of  error  may 
be  prosecuted  from  the  final  judgments,  orders  or  decrees  of 
the  appellate  courts  to  the  Supreme  Court." 

The  language  of  the  statute  is  plain,  and  leaves  no  room 
for  construction.  It  allows  appeals  only  irom  final  judgments, 
orders  or  decrees.  It  was  competent  for  the  legislature  to 
have  provided  for  appeals  from  interlocutory  or  other  orders, 
but  not  having  done  so,  we  have  no  power  to  extend  the  statute 
80  as  to  make  it  embrace  other  than  the  enumerated  cases. 

As  to  two  of  the  cases,  there  was  no  plea,  but  only  a  mo- 
tion to  dismiss. 

In  the  cases  reversed  on  the  merits,  there  was  an  order  in 
the  court  below  for  an  accounting.  That  order  is  not  dis- 
turbed by  this  court,  further  than  to  correct  the  principle  upon 
which  the  account  is  to  be  taken,  and  the  cases  are  remanded 
to  have  the  account  taken  accordingly. 

In  all  of  the  cases  cross-bills  were  filed  by  Walker,  and  the 
plaintiff  in  error  has  the  right  to  prosecute  those  cross-bills  to 
final  decree.  This  court  havinor  decided  that  the  court  below 
erred  in  respect  to  the  basis  upon  which  the  account  was  to  be 
taken,  and  reversed  the  decrees  for  that  reason,  tq  the  end  that 
the  plaintiff  in  error  might  obtain  a  proper  accounting,  to  now 
allow  an  appeal  to  the  Supreme  Court,  would  be  to  send  the 
cases  there  by  piece-meal,  and  before  any  final  determination 
or  decree  had  been  made  in  the  court  below  upon  the  basis 
fixed  by  this  court. 

It  is  true,  the  court,  in  Gage  v.  The  City  of  Chicago,  and 
McNeill  V.  Caruthers,  struck  out  the  remanding  clause  and 
all  nved  an  appeal,  but  in  those  case*  the  remanding  clause  was 
struck  out  by  agreement  of  the  parties^  and  it  appeared  the 
cases  had  been  fully  heard  and  determined  upon  their  merits. 
Here  the  motion  to  strike  out  is  resisted,  and  the  plaintiff  in 
eror  is  insisting  on  his  right  to  have  the  cases  heard  and  ad- 
iiidicated  in  the  court  below. 
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It  is  urged  that  the  decision  of  the  court  upon  the  motions 
to  dismiss,  and  demurrer  to  the  pleas,  is  a  final  determination 
of  the  case.  We  do  not  so  regard  it.  The  motions  to  dismiss 
the  plea,  demurrer  and  judgment  of  the  court  thereon,  are 
mere  ancillary  proceedings — steps  in  the  pase — and  are  not  to 
be  reirarded  as  a  final  determination  of  the  suits. 

If  our  views  are  correct,  tlie  only  result  of  an  appeal  would 
be  its  dismissal  by  the  Supreme  Court,  and  the  final  disposi- 
tion of  the  cases  would  thus  be  delayed  instead  of  hastened. 
We  are  therefore  of  opinion  that  the  cases  should  be  remanded 
for  further  action  in  the  court  below. 

Motion  to  strike  out,  and  for  an  appeal  denied. 
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V. 

Anson  Pardridge. 

1.  Aim«AL8— Liability  of  owner  or  kebpkr.— The  distinction  be- 
tween the  liability  of  the  owner  or  poBsessor  of  domestic  animale,  as  horses, 
dogs,  etc.,  and  the  owner  or  keeper  of  animals  ftrm  naturce,  as  lions,  tigers, 
etc.,  is  that  in  the  latter  case  the  owner  is  conclusively  presumed  to  have  no- 
tice that  the  animals  are  vicious  and  dangerous,  and  if  he  neglects  to  keep 
them  properly  secured,  he  is  liable  for  injuries  committed  by  them;  while  in 
the  former  case  he  is  not  liable  unless  he  is  proved  to  have  notice  of  the  in- 
clination of  the  particular  animal  complained  of,  to  commit  such  iivjuries. 

2.  Maltreatment  of  wound. — If  by  reason  of  unskillful  treatment  of 
the  wound  by  plaintiif 's  physician,  the  plaintitf  suffered  increased  pain,  and 
was  subjected  to  additional  expense,  the  defendant  is  not  responsible  therefor. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  of  the  Superior  Court,  sitting  as  Circuit 
Judge,  presiding.     Opinion  filed  November  29, 1881. 

This  was  an  action  on  the  case  for  personal  injuries.  The 
declaration  contains  two  coants.  Tlie  first  alleges  that  the  de- 
fendant, at  Aurora,  Illinois,  wrongfully  and  injuriously  kept  a 
certain  dog,  well  knowing  the  same  to  be  of  a  vicious  disposi- 
tion, and  disposed  to  attack  persons,  and  on  September  17, 
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1878,  he  bit  and  wounded  one  of  the  plaintiff's  legs.  The 
second  count  alleges  that  the  defendant  wrongfully  and  injuri- 
ously kept  a  dog  for  the  purpose  of  guarding  and  watching 
defendant's  premises,  well  knowing  the  dog  was  of  a  vicious 
disposition,  and  disposed  to  attack  persons,  and  that  defendant 
at  the  time  of  the  injury  did  not  keep  the  dog  properly  se- 
cured, but  carelessly  and  negligently  allowed  it  to  have  undue 
and  improper  liberty  and  to  run  at  large,  and  that  while  plain- 
tiff was  on  defendant's  premises  at  his  request,  said  dog  at- 
tacked and  wounded  plaintiff's  leg. 

The  jury  found  the  defendant  guilty,  and  assessed  the  plain- 
tiff's damages  at  $500.  The  defendant's  motion  for  a  new 
trial  was  overruled,  and  judgment  was  rendered  on  the  verdict. 
The  defendant  brings  the  case  here  by  appeal,  and  assigns  va- 
rious errors. 

Mr.  Frank  J.  Crawford  and  Messrs.  Fairohild  &  Black- 
KAN,  for  appellant;  that  knowledge  by  the  owner  of  the 
vicious  character  of  the  animal,  must  be  proved,  cited  Worm- 
ley  v.  Gregg,  65  111.  251;  Keightlinger  v.  Egan,  65  111.  235; 
Mareau  v.  Vanatta,  88  111.  132;  Flansbury  v.  Basin,  3  Brad- 
well,  531;  Stumps  v.  Kelley,  22  111.  140;  1  Chitty's  PI.  81. 

Messrs.  Qnioa  &  Tuthill,  for  appellee;  argued  that  when 
the  testimony  is  conflicting,  it  is  the  province  of  the  jury  to 
settle  the  controverted  points,  and  if  they  are  properly  in  • 
structed,  a  new  trial  will  not  be  granted,  cited  Summers  v. 
Stark,  76  111.  208;  Simons  v.  Waldron,  70  111.  281;  McNellis 
V.  Pulsifer,  64  111.  494;  Bloom  v.  Crane,  24  111.  48;  Martin  v. 
Ehrenfels,  24  111.  187;  Cross  v.  Carey,  25  111.  562. 

As  to  the  liability  of  the  owner  or  keeper  of  a  vicious  animal 
for  injuries  caused  by  them:  Cooley  on  Torts,  345;  Laverone 
V.  Mangianti,  41  Cal.  138;  Muller  v.  McKHsen,  73  N.  T.  195; 
May  V.  Burdett,  9  Ad.  &  K.  101;  Kelley  v.  Tilton,  2  Abb.  Ct. 
App.  Cas.  495;  Wheeler  v.  Brant,  23  Barb.  324;  Card  v.  Case, 
67  E.  C.  L.  622;  Rider  v.  White,  65  N.  Y.  54. 

WiLSOif,  p.  J.  This  action  is  not  founded  on  any  statutory 
liability,  but  is  based  upon  an  alleged  liability  as  at  common 
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law.  Tlie  distinction  between  the  liability  of  the  owner  or 
possessor  of  animals  kept  for  domestic  use  or  convenience; 
animals  manstbetm  naturcBj  such  as  horses,  cattle,  dogs  and  the 
like,  and  the  owner  or  keeper  of  wild  and  savage  beasts,  yerm 
naturcB^  as  lions,  tigers,  bears,  etc.,  is  well  understood.  In  re- 
spect to  the  latter  class,  the  owner  is  conclusively  presumed  to 
have  notice  that  they  are  vicious  and  dangerous,  and  if  he  neg- 
lects to  keep  them  properly  secured,  he  is  liable  for  injuries  com- 
mitted by  them,  witUout  any  proof  of  his  knowledge  of  their 
viciousness;  while  on  the  other  hand,  the  owner  of  animals 
which,  as  a  species  are  domesticated,  is  not  liable  for  injuries 
done  by  them,  unless  he  is  proved  to  have  had  notice  of  the 
inclination  of  the  particular  animal  complained  of,  to  commit 
such  injuries,  there  being  no  presumption  that  animals  of  that 
species  are  vicious  or  dangerous.  Shearman  &  Redfield  on 
Neligence,  §  188.  May  v.  Burdett,  9  Q.  B.  101;  Vrooman  v. 
Sawyer,  13  John.  339;  Wormley  v.  Gregg,  66  111.  251.  It 
was,  therefore,  incumbent  on  the  plaintiff  to  aver  and  prove 
knowledge  on  the  part  of  the  defendant,  that  the  dog  in  ques- 
tion was  of  a  vicious  disposition,  and  inclined  to  attack  per- 
sons. The  declaration  contains  such  averment,  and  proof  of 
scienter  was  indispensable  to  the  plaintiff's  right  to  recover. 

We  have  carefully  read  the  evidence,  as  preserved  in  the  bill 
of  exceptions,  and  think  it  wholly  insufficient  to  sustain  the 
allegation  of  notice.  The  most  that  can  be  fairly  claimed 
under  the  proof,  is  that  the  animal  was  a  strong  dog,  of  medi- 
um size,  and  that  it  was  a  vigilant  watch-dog.  Like  many 
other  watch-dogs,  it  may  have  been  dangerous,  if  improperly 
or  incautiously  approached,  while  guarding  property,  and  yet 
it  could  not  be  properly  denominated  a  vicious  animal,  dis- 
posed to  attack  persons.  There  was  no  proof  that  the  dog  had 
ever  been  known  to  attack  any  person  prior  to  the  occurrence 
in  question,  while,  on  the  contrary,  many  witnesses  were 
called  who  testified  to  having  seen  him  constantly  running  at 
large,  as  did  other  dogs  in  the  neighborhood,  often  playing 
with  children  and  others;  and  they  had  never  observed  any 
special  manifestations  of  a  vicious  temper.  It  is  true,  he  was 
kept  tied  up  a  part  of  the  time,  but  this,  as  appears,  was  for 
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other  reasons,  than  because  it  was  considered  by  tilie  defendant 
or  his  family  dangerous  to  let  him  run  at  large. 

But  if  there  had  been  proof  of  occasional  manifestations  of 
vicionsness,  there  was  an  entire  failure  to  show  that  the  defend- 
ant was  aware  of  it.  He  testifies  that  large  numbers  of  per- 
sons were  in  the  habit  of  frequenting  his  house,  and  that  he 
never  knew  nor  heard  of  the  dog  attacking  any  one,  nor  of  its 
having  a  disposition  to  do  so.  We  fail  to  find  any  satisfactory 
proof  in  the  record  contradictory  of  this  testimony.  Had 
there  been  evidence  of  previous  attacks  upon  other  persons,  it 
might  have  furnished  ground  for  claiming  that  it  was  reasona- 
ble to  conclude  that  the  defendant,  from  his  daily  observation, 
must  have  known  the  animal  to  be  vicious.  But  there  was  no 
such  proof;  and  we  are  clearly  of  opinion  that  the  averment 
o{  scienter  was  not  sustained. 

There  is  another  branch  of  the  case,  in  view  of  which  the 
verdict  cannot  be  upheld.  We  think  it  plain  that  there  was 
gross  mistreatment  of  the  wound,  in  consequence  of  which  the 
plaintiff 's  injury  was  very  greatly  aggravated.  The  physician 
who  treated  the  case  was  of  the  plaintift*'s  own  selection,  for 
which  the  defendant  is  in  no  way  responsible,  and  if  by  reason 
of  his  ignorant  and  unskilled  treatment  the  plaintiff  suffered 
additional  pain,  and  was  subjected  to  additional  expense,  tlie 
defendant  is  not  responsible  therefor. 

The  wound  as  made  by  the  bite  of  the  dog  was  far  from 
being  a  severe  one.  There  was  but  little,  if  any,  laceration  of 
the  flesh.  The  bite  was  only  a  momentary  grip,  causing  no 
effusion  of  blood.  According  to  the  plaintiff's  testimony,  it 
was  about  the  size  of  a  silver  dollar.  He  says:  ''  It  kind  of 
blistered  up  and  turned  black;  I  kind  of  see  little  marks  where 
three  or  four  teeth  pricked  through  tlie  flesh ;  leg  was  squeezed 
up  like  a  vise;  it  smarted  and  felt  like  a  burn;  did  not  bleed 
any,'^  etc.  The  defendant  swears  that  the  wound  was  a  mere 
little  scratch,  like  a  pin  scratch;  that  there  was  no  black  and 
blue  spot,  nor  any  pressure  of  a  row  of  teeth  that  he  could  see. 
The  plaintiff  applied  some  liniment,  and  next  morning,  in  com- 
pany with  the  defendant,  walked  about  the  city,  taking  the 
train  for  Chicago  at  2  o'clock  in  the  afternoon.    He  continued 
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to  apply  the  liniment  for  a  few  days,  when  being  greatly 
troubled  with  fears  of  hydrophobia,  he  sent  for  Dr.  Moo.  This 
was  four  or  fiv^e  days  after  the  injury.  Instead  of  applying 
remedies  to  prevent  the  consequences  of  a  bite  from  a  rabid 
dog,  the  doctor  at  once  began  to  treat  the  case  as  that  of  a  can- 
cer^ that  being  the  special  line  of  practice  in  which  he  was  en- 
gaged. 

We  shall  not  review  in  detail  the  evidence  as  to  the  treat- 
ment adopted  by  this  physician.  We  think  it  evinced  not  only 
an  entire  lack  of  scientific  knowledge  and  professional  skill, 
but  it  was  opposed  to  the  plainest  dictates  of  cx)mmon  sense, 
and  can  be  characterized  as  little  less  than  barbarous.  By  the 
application  of  one  of  the  most  powerful  caustics  known  to  the 
entire  pharmacopoeia,  continued  through  a  period  of  nine  suc- 
cessive days,  he  succeeded  in  producing  from  a  simple  bruise  a 
malignant,  angry  sore,  killing  the  adjacent  tissues,  and  causing 
tbe  most  excruciating  torture.  After  the  caustic  had  done  its 
work,  he  cut  away  the  dead  matter,  applied  a  simple  poultice, 
apd  left  nature  to  supply  the  lost  tissue.  It  was  only  at  the 
end  of  nine  weeks  that  the  sore  thus  produced  was  finally 
healed.  The  doctor  did  not  even  administer  an  anodyne  to  al- 
lay or  mitigate  the  pain  caused  by  his  heroic  treatment,  and 
when  on  the  stand  as  a  witness,  he  seemed  to  make  it  a  virtue 
that  he  never  in  like  cases  gave  his  victims  anything  to  allevi- 
ate their  sufierings.  Numerous  physicians  and  surgeons,  men 
of  eminence  in  their  professions,  were  called  as  witnesses,  all 
of  whom  united  in  condemning  the  treatment  as  radically 
wrong  and  unjustifiable,  and  some  of  them  characterized  it  as 
most  absurd.  Dr.  Brigham  said :  ^^  I  would  not  have  touched 
him  with  chloride  of  zinc,  any  more  than  I  would  have 
touched  him  with  red  hot  iron." 

But  it  did  not  need  the  testimony  of  skilled  physicians  to 
show  the  impropriety  of  the  treatment.  There  was  no  evi- 
dence of  the  existence  of  cancer,  nor  of  hyprophobic  poison. 
The  dog  was  a  healthy  animal,  so  far  as  was  shown,  and  one  of 
the  physicians,  who  had  had  experience  in  the  treatment  of  dog 
bites,  said  the  tooth  of  a  healthy  dog  was  no  more  poisonous  than 
a  wooden  peg.     They  all  agreed  that  if  caustics  are  to  be  re- 
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8  »rted  to  to  prevent  poison  from  being  taken  into  the  circula- 
tion, it  must  be  applied  immediately  after  the  wound  is  made; 
that  to  apply  it  five  days  afterwards  would  be  of  no  use. 

There  is  no  law  to  prevent  persons  from  employing  as  their 
physicians  whomsoever  they  will,  but  when  they  unfortunate- 
ly fall  into  the  hands  of  empirics,  who,  through  ignorance  or 
lack  of  skill,  add  to,  instead  of  mitigate,  their  maladies,  the 
consequences  should  not  be  visited  upon  third  persons. 

!No  other  conclusion  can  be  arrived  at,  under  the  evidence  in 
this  case,  than  that  most  of  the  sufferings  and  expense  to  which 
appellee  was  subjected  was  the  result  of  the  unskillful  treat- 
ment of  his  physician,  a  practitioner  who  seems  to  see  in 
every  bruise  an  incipient  cancer.  If  the  plaintiff  had  made  a 
case  which  entitled  him  to  recover  for  the  wound  made  by  the 
dog,  and  the  verdict  had  been  a  reasonable  sum  for  such  injury, 
and  its  probable  natural  consequences,  we  should  not  disturb 
it     As  it  is,  we  think  the  damages  allowed  were  excessive. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
eourt  below  for  a  new  trial. 

Kevcrsed  and  remanded. 


Peter  Donnelly 

V. 

LuDwiG  Thieben. 
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1.  Landlord  and  tenant — Removal  of  fixtures. — ^Whatever  fix- 
tares  the  tenant  has  a  right  to  remove  must  b^  removed  before  his  term  ex- 
pires, or  at  least  before  he  quits  possession.  If  the  tenant  leaves  the  premises 
without  removing  them,  and  the  landlord  takes  possession,  they  become  the 
property  of  the  landlord. 

2.  Action  to  becover  value  of  fixtures. — ^To  an  action  npon  notes 
given  for  rent  in  arrear,  the  defendant  claimed  by  way  of  set-off  the  valae  of 
certain  fixtoies  left  npon  the  premises  and  converted  by  the  landlord.  Held, 
that  daring  the  continuance  of  the  term  the  fixtures  were  a  part  of  the  realty, 
and  an  action  uf  trover  would  not  lie  for  their  conversion,  and  not  being  sev- 
ered when  the  landlord  took  possession,  they  became  his  own,  and  their  value 
could  not  be  recovered  under  a  count  for  goods  sold  and  delivered. 
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Ebbob  to  the  Circuit  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  of  the  Superior  Court,  sitting  as  Circuit 
Judge,  presiding.     Opinion  filed  November  29,  1881. 

This  was  an  action  of  assumpsit,  brought  by  Peter  Don- 
nell}'^  against  Ludwig  Thieben,  upon  two  promissory  notes,  ex- 
ecuted by  the  defendant  to  the  plaintiff.  The  defendant 
pleaded  the  general  issue,  and  filed  with  said  plea  a  notice  of 
set-off,  claiming  an  indebtedness  for  money  had  and  received 
by  the  plaintiff  for  the  use  of  the  defendant,  and  fipr  goods, 
wares  and  merchandise,  sold  and  delivered  by  the  defendant  to 
the  plaintiff;  and  also  gave  notice  of  a  special  matter  of  de- 
fense by  way  of  recoupment,  as  follows: 

"  And  said  defendant  will  also  give  in  evidence  under  the 
general  issue,  and  by  way  of  recoupment  against  the  claim  of 
the  plaintiff,  that  the  notes  sued  on  were  given  for  a  balance 
of  rent  by  defendant  to  plaintiff,  due  and  owing  for  the  ten- 
ancy of  certain  premises  by  the  plaintiff,  before  that  time,  let 
and  demised  to  the  defendant,  and  that,  on  the  expiration  of 
said  tenancy,  or  their  surrender  by  defendant,  the  said  plain- 
tiff appropriated  and  converted  to  his  own  use,  certain  remov- 
able tenant's  fixtures  of  defendant,  to  wit,  shelving  of  the 
value  of  one  hundred  and  sixty-five  dollars,  the  value  of 
which  defendant  claims  to  recoup  or  deduct  from  the  plaintiff^s 
alleged  claim  against  defendant." 

On  the  trial  before  a  jury,  the  plaintiff  read  in  evidence  the 
notes  sued  on,  and  rested  his  case.  The  defendant  then  offered 
himself  as  a  witness  in  his  own  behalf,  and,  against  the  objec- 
tion and  exception  of  the  plaintiff,  was  permitted  to  testify,  in 
substance,  that  said  notes  were  given  for  rent  of  certain  prem- 
ises leased  to  him  by  the  plaintiff;  that  he  had  occupied  said 
premises  about  six  years,  keeping  therein  a  crockery  and  china 
store;  that  in  July,  1877,  he  informed  the  plaintiff  that  he 
wanted  to  leave  the  premises  by  the  first  of  the  following  Au- 
gust, and  that  he  had  found  a  tenant,  one  Stern,  who  would 
take  the  premises  and  buy  the  defendant's  shelving  and  other 
fixtures;  that  plaintiff  agreed  to  this,  and  agreed  with  Stern 
to  rent  him  the  premises;  that  defendant  also  agreed  with 
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Stem  to  sell  him  the  fixtures,  and  moved  out  his  stock  of  goods^ 
leaving  tlie  fixtures  on  the  premises;  that  afterwards  Stern  de- 
clined to  take  tlie  premises,  and  plaintiff  then  rented  them  to 
another  party  for  a  pawn  shop;  that  on  the  1st  or  2nd  of  Au- 
gust, defendant  went  to  the  premises  to  take  away  the  fixtures, 
the  new  tenant  being  then  in  possession,  and  p'aintiff  being 
also  there;  that  he  demanded  the  fixtures,  and  that  both  the 
plaintiff  and  the  new  tenant  refused  to  let  him  have  them;  the 
plaintiff  saying  tliat  they  were  nailed  to  the  walls;  that  it 
would  injure  the  walls  to  remove  them,  and  that  his  lawyer 
had  advised  him  not  to  give  them  up;  that  the  fixtures  were 
kept  there,  and  used  by  the  new  tenant,  and  that  plaintiff  sai'd 
he  had  rented  them  to  him;  that  said  fixtures  consisted  of 
shelving,  etc.,  and  were  fastened  to  the  walls  by  nails,  just  as 
all  shelving  is  attached  to  premises,  and  tlxat  they  were  worth 
$180. 

On  the  foregoing,  which  was  all  the  evidence  in  the  case,  the 
jury  found  a  verdict  in  favor  of  the  plaintiff  for  the  amount 
of  said  notes,  after  deducting  the  value  of  the  fixtures.  The 
plaintiff  thereupon  moved  for  a  new  trial,  on  the  sole  ground 
that  the  court  admitted  improper  testimony  to  go  to  the  jury.. 
This  motion  the  court  overruled,  and  gave  judgment  on  the 
verdict  in  favor  of  the  plaintiff.  To  reverse  said  judgment^ 
the  plaintiff  brings  the  record  to  this  court  by  writ  of  error. 

Mr.  F.  W.  TorNQ,  for  plaintiff  in  error;  that  defendant's 
remedy,  if  any,  for  the  detention  of  the  shelving  was  in  tort, 
and  no  action  ex  contractu  would  lie;  hence  it  was  not  a 
proper  subject  of  set-oft",  cited  Morrisson  v.  Rogers,  2  Scam. 
317;  Updike  v.  Armstrong,  3  Scam.  564;  O'Reer  v.  Strong,  18 
111.  688;  McDonald  v.  Brown,  16  III.  32;  Gray  v.  St.  John,  35 
111.  222;  Creel  v.  Kirkham,  47  111.  344;  Kellogg  v.  Turpie,  2 
Bradwell,  70. 

Unliquidated  damages  are  not  a  proper  subject  of  set-off: 
Hawks  V.  Lands,  3  Gilm.  227;  Kellogg  v.  White,  12  111.  101; 
DeForrest  v.  Oder,  42111.  600;  Robison  v.  Hibbs,  48  111.  408. 

Defendant's  claim  was  not  a  proper  subject  of  recoupment, 
because  it  did  not  grow  out  of  the  same  cause  of  action:    Levy 
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v.  Bend,  1  E.  D.  Smith,  174;  Drake  v.  Cockroft,  4  R  T. 
Smith,  40;  Edgerton  v.  Page,  1  Hilt.  332;  Mayor  v.  Parker, 
Vein  S.  S.  Co.  21  How.  Pr.  289;  Slay  back  v.  Jones,  9  Ind. 
470;  Hubbard  v.  Eogers,  64  111.  434;  Evans  v.  Hnghey,  76 
111.  115;  Waterman  v.  Clark,  76  111.  428. 

Mr.  John  Lyle  King,  for  defendant  in  error;  as  to  defend- 
ant's right  to  recover,  cited  Cnmmings  v.  Noyes,  10  Mass. 
435;  Walker  v.  Davis,  1  Gray,  509;  Abbott  v.  Blossom,  66 
Barb.  358;  Fanson  v.  Linsley,  20  Kan.  235;  Waterman  on 
Set-off,  §§  499-509. 

Bailey,  J.  As  the  plaintiff  saw  fit  to  base  his  motion  for  a 
new  trial  solely  upon  the  ground  that  the  court  admitted  im- 
proper testimony,  the  only  question  we  are  at  liberty  to  con- 
sider is,  whether  the  court  erred  in  refusing  to  set  aside  the 
verdict  on  that  ground.  The  evidence  to  which  objection  is 
made,  is  that  which  was  oflFered  by  the  defendant  to  support 
his  defenses  of  set-off  and  recoupment.  Instead  of  presenting 
these  defenses  by  special  pleas,  the  defendant  set  them  up  by 
a  notice  filed  with  the  general  issue;  and  in  determining  the 
admissibility  of  the  evidence,  it  is  necessary  to  consider,  first, 
whether  the  notice  was,  in  the  language  of  the  statute,  *' suffi- 
ciently clear  and  explicit;"  and  second,  whether  the  evidence 
admitted  tended  to  support  the  defenses  thus  set  up. 

We  are  satisfied  that  the  defense  of  set-off  is  set  out  with 
sufficient  clearness,  as  the  language  used  instating  this  defense 
is  substantially  identical  with  that  ordinaril}'^  employed  in  a 
formal  plea  of  set-off.  But  the  notice,  so  far  as  it  relates  to 
the  defense  of  recoupment,  is  manifestly  insufficient. 

In  testing  the  sufficiency  of  the  notice  in  this  respect,  we 
do  not  deem  it  necessary  to  determine  whether  the  notes  given 
by  the  tenant  for  the  rent,  and  the  tenant's  claim  for  damages 
for  the  conversion  or  appropriation  of  his  trade  fixtures  by  the 
landlord,  constitute  mutual  demands  arising  out  of  the  same 
subject-matter,  in  such  sense  as  to  be  capable  of  adjustment  in 
one  action  by  recoupment.  Assuming  that  they  are  so,  still 
the  notice  is  fatally  defective.     The  relative  rights  of  landlord 
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and  tenant  in  relation  to  the  removal  of  trade  fixtures,  is 
clearly  stated  by  Taylor  in  his  treatise  on  Landlord  and  Ten- 
ant.  Sec.  551,  as  follows: 

"  The  decisions  all  agree  that  whatever  fixtures  the  tenant 
has  a  right  to  remove,  mnst  be  removed  before  his  term  ex- 
pires, or  at  least  before  he  quits  possession;  for  if  the  tenant 
leaves  the  premises  without  removing  them,  and  the  landlord 
takes  possession,  they  become  the  property  of  the  landlord. 
The  tenant's  right  to  remove  is  rather  considered  a  privilege 
allowed  to  him,  than  an  absolute  right  to  the  things  them- 
selves. If  he  does  not  exercise  the  privilege  before  his  interest 
expires,  he  cannot  do  it  afterwards,  because  the  right  to  pos- 
sess the  land  and  the  fixtures  as  a  part  of  the  realty,  vests 
immediately  in  the  landlord;  and  although  the  landlord  has 
no  right  to  complain,  if  the  land  be  restored  to  him  in  the 
same  plight  it  was  before  he  made  the  lease,  yet  if  the  land  is 
Bufiered  to  return  to  him  with  additions  and  improvements, 
even  by  forfeiture  or  notice  to  quit,  he  has  a  right  to  consider 
them  as  a  part  of  bis  property."  To  same  effect,  see  1  Wash, 
on  Eeal  Prop.  28;  Ewell  on  Fixtures,  137. 

«The  defendant,  in  order  to  establish  his  claim  to  damages 
for  a  conversion  or  appropriation  by  the  landlord  of  the  fix- 
tures in  question,  must  show  that  such  act  of  the  landlord  was 
wrongful.  This  he  wholly  fails  to  do.  The  language  of  the 
notice,  so  far  as  it  relates  to  this  question  is,  ^^  that  on  the  ex- 
piration of  said  tenancy  or  their  surrender  by  defendant,  the 
said  plaintiff  appropriated  and  converted  to  his  own  use  cer- 
tain removable  tenant's  fixtures  of  defendant"  On  the  expi- 
ration of  the  tenancy  and  the  surrender  of  the  premises  by 
the  tenant,  the  landlord,  in  the  absence  of  any  special  arrange- 
ment on  the  subject,  became  the  absolute  owner  of  the  fixtures, 
and  his  appropriation  of  them  to  his  own  use,  was  no  invasion 
of  the  defendant's  rights.  To  establish  a  claim  for  damages, 
the  defendant  must  show  an  actual  severance  of  the  fixtures 
from  the  realty,  before  the  expiration  of  the  term,  or  at  least 
before  the  surrender  of  possession,  or  some  arrangement  or 
agreement  between  him  and  his  landlord  by  which  the  right 
of  removal  was  continued  after  the  surrender  of  possession.' 
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Nothing  of  this  kind  appearing,  the  notice  was  insufficient  to 
entitle  the  defendant  to  the  defense  of  recoupineot,  and  the 
evidence  objected  to  was  inadmissible  to  establish  that  defense. 

The  remaining  question  is,  whether  the  evidence  admitted 
tended  to  support  the  defense  of  set-off".  It  is  claimed  that  it 
was  properly  admitted  under  the  averment,  in  the  notice  of 
8et-ofl^,  of  an  indebtedness  for  goods,  wares  and  merchandise, 
sold  and  delivered  by  the  defendant  to  the  plaintiff.  The  rule 
seems  to  be  supported  by  authority,  that  where  a  party  has 
tortiously  taken  goods,  and  converted  them  to  his  own  nse,  the 
owner  may  waive  1^  tort,  and  sne  in  assumpsit  for  goods  sold 
and  delivered.  Bnt  that  rule  cannot  apply  to  this  case,  for  the 
reason  that  fixtures,  so  long  as  they  remain  attached  to  the 
realty,  are  not  goods  and  diattels  for  which  trover  or  assump- 
sit for  goods  sold  and  delivered,  will  lie.  Thas,  Mr.  Ewell,  in 
his  Treatise  on  Fixtures,  page  77,  says:  '*  For  many,  if  not  most, 
purposes,  during  the  continuance  of  the  annexation,  the  thing 
is  treated  as  a  pared  of  the  realty;  and  though  it  is  in  the 
power  of  the  party  making  the  annexation,  to  reduce  the  thing 
again  to  the  state  of  goods  and  chattels  by  severance,  yet 
until  so  severed,  it  remains  a  part  of  the  realty;  and  this  seems 
to  apply  as  well  to  trade  fixtures  as  to  other  fixtures."  So,  Mr. 
Taylor  lays  down  the  rule  that,  "  as  a  general  proposition,  it  is 
correct  to  say  that  fixtures  are  complete  personalty  only  as  to 
the  lessee's  right  of  removal,  bat  otherwise  realty  f  Taylor  on 
Land,  and  Ten.,  Sec.  549.  In  Guthrie  v.  Jones,  108  Mass.  191, 
it  is  held  that  an  action  of  trover  will  not  lie  against  a  landlord 
for  the  conversion  of  fixtures,  during  the  term  of  the  lease, 
while  they  remain  nnsevered  from  the  realty.  See,  also,  Kofly 
V.  Henderson,  17  Q.  B.  574;  Greene  v.  Cole,  2  Wms.  Sannd. 
228,  229;  Davis  v.  Jones,  2  Bam.  k  Adolph.  165;  Colegrave 
V.  Dias  Santos,  2  Barn.  &  Cress.  75;  Preston  /v.  Kiggs,  16  Vt 
124;  Raddin  v.  Arnold,  116  Mass.  270;  Stoekwell  v.  Marks, 
17  Maine,  455. 

In  harmony  with  the  principles  of  the  authorities  above 
cited,  it  is  held  in  Lee  v.  Bisdon,  7  Taunt.  188,  that  the  price 
of  the  fixtures  of  a  house  cannot  be  recovered  by  the  tenant 
Tinder  a  declaration  for  goods  sold  and  delivered. 
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It  follows  that  the  defendant  could  n^t  have  recovered  of 
the  plaintiff  the  value  of  the  fixtures  in  question^  in  an  action 
of  assumpsit,  for  goods  sold  and  delivered,  and  consequently,  he 
cannot  avail  himself  of  it,  as  a  set-off  under  his  notice.  The 
evidence  was  therefore  improperly  admitted  in  support  of  this 
defense. 

There  is  no  view  of  the  case  under  which  the  admission  of 
this  testimony  can  be  sustained,  and  the  judgment  will  there- 
fore be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jameb  B.  Galloway 

V. 

James  Kerry. 

1.  Lakdlosd  Aim  TEHANT— Inckeash  OF  BEWT— NoTicE— Hou)nre 
OVER. — ^A  notice  by  a  landlord  to  a  tenant,  that  if  he  eontinues  to  occopj  the 
in:emi8eB  beyond  the  present  term  he  must  pay  an  increased  rent,  naaiing^  the 
lum,  will  not  bind  the  tenant,  though  he  holds  over,  unleaa  the  tenant  oon* 
Bents  to  such  increase  of  rent. 

2.  Assent  presumed  from  silence. — ^The  assent  of  the  tenant  is  indis- 
pensable to  the  right  of  the  landlord  to  recover.  In  some  cases  the  silence  of 
the  tenant  after  receiving  notice  of  an  increase  in  the  rent,  has  been  con- 
strued into  an  assent  or  agieement  to  occui^  at  the  increased  rate,  but  where, 
as  in  this  case,  the  tenant  refused  to  assent  to  the  increase,  no  suoh  pre- 
sumption arises.  No  privity  of  contract  is  created,  and  if  he  holds  over  it  will 
ordinarily  be  considered  as  an  occupancy  upon  the  terms  of  the  original  lease. 

3.  Rkmedt  of  XiAndlord. — ^Wheie  the  tenant  expressly  dissents  from 
ibe  claim  to  pay  increased  rent,  the  remedy  of  the  landlord  wonld  be  to  oust 
the  tenant  from  possession,  if  he  objected  to  a  continnaace  of  the  ocoupatiaa 
mider  the  terms  of  the  original  lease. 

4.  Abandonment  of  proposition — Counter  proposition. — The  ten- 
ant having  refused  to  assent  to  the  proposal  for  increased  rent,  the  landlord 
put  up  a  notice  f<Hr  rent  upon  the  house.  This  may  be  regarded  as  an  aban- 
donment by  the  landlord  of  his  proposition.  The  tenant  made  a  counter 
proposition  to  hold  possession,  if  the  landlord  would  make  certain  lepairsy 
admitting  that  rents  had  advanced  from  15  to  20  per  cent.,  and  agreeing  to 
pay  that  sum,  and  the  tenant  continuing  to  hold  over,  the  landlord  is  entitled 
to  recover  upon  the  basis  of  the  actual  rental  value. 
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Appeal  from  the  Skiperior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  November 
29, 1881. 

This  was  debt  in  the  Superior  Court,  by  Galloway,  as  lessor, 
against  Kerby,  as  lessee  of  a  dwelling  house  situate  in  the  city 
of  Chicago,  to  recover  rent  therefor  for  the  months  of  May  to 
and  including  August,  1880,  at  the  rate,  as  was  claimed  by  the 
former,  of  seventy-five  dollars  per  month,  payable  in  advance. 
An  agreed,  case  was  made,  and  submitted  to  the  court  to  be 
passed  upon,  without  a  jury,  upon  wliich  the  court  below  gave 
judgment  for  the  defendant,  and  the  plaintiff  brings  the  case 
here  upon  appeal. 

It  appears  from  the  agreed  case,  that  both  of  the  parties  re- 
sided in  the  city  of  Chicago;  that  Eerby  had  occupied  the 
premises  as  tenant  of  Galloway  for  several  years;  that  from 
May  1,  1879,  he  had  so  occupied  under  a  written  lease,  the 
term  being  from  the  last  mentioned  date,  to  May  1,  1880,  at 
the  rental  of  fifty  dollars  per  month,  payable  monthly  in  ad- 
vance; that  March  11,  1880,  the  lessor  notified  the  lessee  by 
letter,  that  he  was  anxious  to  sell  the  premises  before  May  let, 
but  if  not  sold  they  would  be  for  rent  at  seventy-five  dollars 
per  month;  that  he  presumed  lessee  would  not  wish  to  keep 
them  at  that  rate,  and  therefore,  he  wrote  to  advise  him. 

The  lessee  making  no  reply  to  this,  the  lessor,  April  IS? 
1880,  sent  him  another  letter,  stating  in  substance  that  the 
rental  of  the  house  now  occupied  by  lessee,  for  the  year  be- 
ginning May  1, 1880,  would  be  $900,  payable  monthly  in  ad- 
vance at  his  (lessor's)  ofiice,  in  sums  of  $75  each;  that  if  lessee 
remained  in  said  house  after  the  termination  of  the  present 
lease,  he  yould  do  so  under  all  the  conditions  of  said  lease,  ex- 
cepting the  amount  of  rental,  which  would  be  as  above  named. 

To  this  last  the  lessee  replied  by  letter  sent,  and  received  by 
the  lessor  April  13, 1880,  in  and  by  which  he  stated  in  substance 
that  he  should  not  accept  the  proposition.  Then,  April  27, 
1880,  the  lessor  orally  told  the  lessee  that  if  he  would  not  pay 
$75  dollars  per  month  rent  he  should  vacate  the  premises;  which 
lessee  refused  to  do. 
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It  farther  appears  that  the  lessor  having'  advertised  said 
premises  for  rent,  on  the  morning  of  April  28th,  1880,  nailed 
up  a  board  on  the  premises,  with  a  notice  on  it  that  they  were 
for  rent. 

The  lessee,  having  notified  lessor  of  his  refusal  to  accept  the 
proposition  of  the  latter,  to  advance  the  rent  to  $75  per  month, 
and  the  lessor  having  thereupon  put  up  the  notice  on  the 
premises  that  thej'  were  for  rent,  the  lessee,  before  the  ex- 
piration of  liis  term,  and  April  28,  1880,  by  letter  submitted  a 
counter  proposition  to  lessor,  which  the  latter  received,  viz.: 
that  he  would  pay  an  advance  of  20  per  cent,  if  the  lessor  would 
make  certain  specified  repairs.  To  this  the  lessor  made  no  re- 
ply, and  the  first  of  May  coming  around,  the  lessee  held  over, 
and  May  8th  sent  another  letter,  which  lessor  received,  in 
which  the  former  reiterated  his  proposition  to  pay  the  advance 
of  20  per  cent  if  the  lessor  would  make  the  needed  repairs 
specified,  and  requested  a  reply  that  lessor  would  make  the 
repairs,  or  notify  him  to  leave.  To  tliis,  lessor,  by  letter  of  date 
May  11, 1880,  replied,  stating  that  he  had  already  ordered  the 
rooter  to  repair  the  roof,  but  claimed  that  lessee  was  bound 
to  pay  $75  per  montli,  in  accordance  with  the  terms  of  his  no- 
tices of  March  10th  and  April  12th,  1880.  The  lessee  imme- 
diately replied  to  this,  denying  that  he  had  acceded  to  said 
terms. 

It  appears,  however,  that  the  lessor  went  on  making  the  re- 
pairs specified  by  lessee  in  his  proposition.  So  that  in  June 
following  the  lessee  sent  his  check  to  lessor  for  $138,  with  the 
express  condition  that  it  was  to  be  applied  on  the  rent,  in  ac- 
cordance with  lessee's  said  proposition.  Lessor  collected  the 
check,  but  refused  to  so  apply  the  proceeds.  August  7,  1880, 
lessee  again  sent  his  check  to  lessor  for  sixty  dollars,  under  the 
same  conditions.  The  lessor  collected  it,  but  refused  to  recog- 
nize the  conditionV 

The  agreed  case  states:  "  Upon  these  admitted  facts,  is  the 
question  of  law:  can  the  appellant  recover  the  diflTerence  be- 
tween $300,  the  amount  of  rent  claimed  by  him  for  the  months 
of  May,  June,  July  and  August,  at  $75  per  month,  and  the 
amount  received  by  him,  viz:  $198,  on  said  checks?    And 
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now  the  attorneys  for  the  respective  parties  do  herebj  certify 
that  the  sole  question  in  this  case  is  a  qnestion  of  law  only, 
to  wit:  Upon  the  facts  above  set  forth,  ought  the  plaintiff  to 
recover  in  this  action?" 

Mr.  Jambs  B.  Gallovt ay  pro  se^  that  the  landlord  was  not 
bound  to  repair  or  pay  for  repairs  made  by  the  tenant,  cited 
Taylor's  Land,  and  Ten.  §  827;  Munford  v.  Brown,  6  Cow. 
475;  Morris  v.  Tilson,  81  111.  607;  Mendel  v.  Fink,  8  Brad- 
well,  378. 

The  tenant  was  bonnd  to  pay  the  increased  rent:  Taylor's 
Land,  and  Ten.  §§  280,  525;  Higgins  v.  Halligau,  46  111.  173; 
Griffin  v.  Knisely,  75  111.  411. 

Payment  received  on  undisputed  account  is  not  a  bar  to  a 
suit  for  balance,  though  received  in  full:  Kyan  v.  Hand,  48 
N.  Y.  204;  Perkins  v.  Lock  wood,  100  Mass.  249;  Curtiss  v. 
Martin,  20  111.  578;  2  Parsons  on  Contracts,  130. 

Appellant  could  retain  the  checks  on  account  of  rent  due, 
and  sue  for  the  balance:  Higgins  v.  Halligan,  46  111.  73; 
Pierce  v.  Pierce,  25  Barb.  243. 

The  acts  of  appellant  do  not  constitute  an  accord  and  satis- 
faction: 2  Greenl'f  Ev.  28;  Story  on  Contracts,  1354;  2  Par- 
dons  on  Contracts,  197,  J^tna  Ins.  Co.  v.  Stevens,  48  111.  31. 

Receiving  part  payment  under  protest,  though  tendered  in 
fall,  is  not  an  accord  and  satisfaction:  People  v.  Board  of 
Snp'r3r58  Barb.  139;  W.  U.  R  R.  Co.  v.  Smith,  75  111.  496. 

Mr.  Robert  Hkrvet,  for  appellee;  that  the  principle  of 
payment  of  a  less  sum  in  discharge  of  a  greater,  as  contended 
for  by  appellant,  has  no  application  here,  because  the  amount 
due  was  in  good  faith  disputed:  Rosenmuller  v.  Lampe,  89 
lU.  212;  Stober  v.  Mitchell,  45  111.  213;  Nichols  v.  Bradsby, 
78  111.  44;  ^tna  Ins.  Co.  v.  Stevens  48  111.  31;  Curtiss  v.  Mar- 
tin,  20  111.  567;  2  Greenl.  Ev.  28. 

McAllister,  J.  We  are  of  opinion  that  upon  the  agreed 
statement  of  facts,  the  plaintiff  was  not  entitled  to  recover 
rent  of  the  defendant,  upon  the  basis  of  seventy-five  (lollars 
per  month.     Such  a  right  of  recovery  could,  under  the  circum- 
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stances,  arise  only  upon  privity  of  contract;  and  mutual  assent 
is  the  funilarn:iiital  principle  of  all  contracts.  Tiiatr  this  prin- 
ciple appliea  in  the  cases  of  alleged  liability  on  the  part  of 
tenants  to  p^y  increased  rent,  in  accordance  with  the  terms  of 
such  a  notice,  <^ivjn  bj'  the  landlord  to  the  tenant,  as  that  of 
April  12th,  1880,  in  this  case,  has  been  assumed  in  every  well 
considered  case  in  which  the  question  has  been  presented  and 
decided.  In  such  cases,  assent  on  the  part  of  the  tenant  to  the 
landlord's  proj>osal  for  increased  rent,  has  been  regarded  as 
indispensable  to  the  creation  of  privity  of  contract.  But  the 
continuing  in  occupation  by  the  tenant  without  objection  or 
reph^  after  such  a  notice  has  been  received,  is  held  to  be  tanta- 
mount to  an  express  assent.  Roberts  v.  Hayward,  3  C.  &  P. 
432.  In  this  case  such  a  notice  had  been  given  by  the  land- 
lord, and  the  tenant  continued  in  without  making  any  reply. 
The  court.  Best,  Ch.  J.,  said:  "  His  silence  on  the  subject  is 
tantamount  to  his  saying,  ^I  will  continue  in  on  the  terras  of 
your  proposal.'  '* 

So  in  Despard  v.  Walbridi^e,  15  N.  Y,  374.  A  notice  simi- 
lar to  that  in  the  case  at  bar  was  given  just  before  the  expi- 
ration of  the  tenant's  term,  and  the  latter  continued  to  hold, 
without  making  any  reply  to  it.  The  court,  by  Selden,  J., 
said:  "  Here  was  a  direct  proposition  from  the  owner  of  the 
reversion  to  the  tenant  in  possession,  for  a  renewal  of  his 
lease,  and  this  proposition  is  met  by  a  continued  occupation, 
without  other  reply.  This,  1  tliink,  laid  the  foundation  for  an 
implied  contract.  It  was  in  law  a  virtual  assent  to  the  terms 
proposed  in  the  notice."  In  Higgins  v.  Haligan,  46  111.  173, 
the  court,  by  Breese,  Ch.  J.,  after  stating  the  fact  of  the  no- 
tice said:  •*  and  he  not  objecting  thereto,  but  continued  in  the 
possession,  no  argument  or  authority  is  needed  to  show  the 
extent  of  his  liability,  under  such  circumstances.  The  infer- 
ence is  irresistible  that  he  was  content  to  hold  at  the  in- 
creased rent,  and  his  assent  thereto  will  be  implied." 

In  Ilunt  V.  Bailey,  39  Missouri,  257,  the  court  cited  the 
case  of  Despard  v.  Walbridge,  15  N.  V.  supra,  with  approval, 
and  said:  '^  If  the  tenant  manifests  bis  dissent  from  tlie  terms 
proposed  for  increased  rent,  then  no  privity  of  contract  will 
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be  created  for  the  increased  rent,  and  if  he  liolds  over,  it  will 
be  considered  on  the  terms  of  the  lease  by  which  he  originally 
gained  possession.  In  such  case,  the  remedy  of  the  landlord 
would  be  ousting  the  tenant  from  the  possession  nnder  the 
statute,  if  he  objected  to  a  continuance  of  the  occupation  ac- 
cording; to  the  terms  of  the  lease."  It  was  also  laid  down  as 
a  rule  in  that  case,  that  if  the  tenant  objected  to  the  terms 
increasing  the  rent,  and  did  not  intend  to  pay  accordingly,  it 
was  his  duty  to  manifest  his  dissent  within  a  reasonable  time. 
These  views  seem  to  us  to  be  based  upon  sound  principles. 

It  is,  however,  insisted  on  the  part  of  the  appellant,  that  the 
case  of  Griffia  v.  Knisely,  75  111.  411,  holds  to  a  different  doc- 
trine. It  may  be  conceded  that  some  of  the  language  em- 
ployed by  the  learned  judge  who  prepared  the  opinion  in  that 
ca^e,  if  considered  independently  of  the  facts  of  the  case, 
might  be  reorarded  as  in  conflict  with  the  foreo^oinof  cases.  The 
facts  of  that  case  were  materially  different  from  those  in  the 
case  at  bar.  There^  although  the  tenant  did  object  before  the 
ffivin<r  of  the  notice  to  enterins:  into  a  contract  for  the  entire 
dock,  a  part  of  which  he  had  been  occupying,  at  the  rate  of 
rent  per  front  foot  which  the  landlord  proposed  to  charge  for 
it;  yet,  after  the  attempt  by  the  landlord  to  have  the  tenant 
take  such  a  lease,  had  failed,  the  notice  was  given;  and  to  that 
the  tenant  made  no  reply,  but  continued  in  o  ccupation  of  tlie 
part  he  had  occupied  the  previous  year.  Under  the  facts  the 
case  was  precisely  within  the  doctrine  of  all  the  cases  above 
cited;  and  what  the  opinion  says  in  regard  to  the  inoperative 
effect  of  the  tenant's  objections,  has  reference  solely  to  objec- 
tions made  before  the  notice  was  given.  The  decision  was 
placed  upon  the  principle  of  the  case  of  Higgins  v.  Ilalligan, 
4:6  111.  173,  to  which  we  have  above  referred. 

In  the  Ccise  at  bar  the  landlord,  in  his  first  notice  of  March 
10,  1880,  as  to  the  increased  rent,  stated  that  he  presumed  the 
tenant  would  not  wish  to  keep  the  premises  at  that  rate. 
April  12th,  however,  he  gives  the  tenant  another  notice  to  the 
same  effect,  as  to  the  increase  of  the  rent,  to  which  proposal 
the  defendant  on  the  very  next  day  notified  plaintiff  of  his 
dissent.     Then  in  a  conversation  between  them,  April  27, 1880, 
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the  defendant  again  expressed  his  dissent  in  the  clearest  terms. 
TJie'case  shows  beyond  doubt  that  at  this  last  date  the  plain- 
tiff knew  that  the  defendant  would  not  accede  to  his  proposal 
of  $75  per  month  as  rent.  Then  what  did  the  plaintiff  do? 
Why,  early  the  next  morning  he  came  and  nailed  a  board 
upon  the  house,  with  a  notice  on  it  that  the  premises  were  for 
rent  He  so  advertised  them.  Upon  this,  the  defendant  then, 
on  the  28th  of  April,  submitted  to  plaintiff  a  proposition  of 
his  own  by  letter,  which  plaintiff  then  received,  that  he  would 
pay  an  advance  of  20  per  cent,  if  plaintiff  would  make  certain 
specified  repairs.  The  plaintiff  forebore  making  any  reply  to 
this  proposition,  and  defendant  held  over  after  the  first  of  May, 
and  May  8  addressed  the  plaintiff  again  on  the  subject  of  that 
proposition,  requesting  him  to  say  whether  he  was  going  to 
make  the  repairs,  and  if  not,  to  give  him  reasonable  notice  to 
leave.  To  this  plaintiff,  May  11,  replied  by  saying  that  he 
had  ordered  roofers  to  repair  the  roof,  but  that  defendant  was 
bound  for  rent  at  $75  per  month;  and  that  if  he  did  not  pay 
it  for  the  current  month,  by  the  end  of  the  week,  he  should 
proceed  to  collect  it.  Defendant  replied  the  next  day,  deny- 
ing plaintiff's  assertion  that  he  was  bound  for  $75  per  month, 
as  claimed. 

The  facts  of  the  agreed  case,  in  our  opinion,  repel  the  inference 
of  any  assent  on  the  part  of  the  defendant  to  the  terms  of  said 
notices,  at  any  time  after  tliey  were  given;  they  also  repel  any 
inference  that  either  party  intended  that  the  holding  should  be 
upon  the  terms  of  the  written  lease,  as  respected  rent.  The 
case  wholly  fails  to  show  anything  upon  the  actual  rental  value 
of  the  premises,  except  that  rents  had  advanced  from  ten  to 
fifteen  per  cent,  as  appears  by  defendant's  admissions.  The 
plaintiff  was  at  liberty,  at  any  time  before  his  proposal  to  rent 
at  $75  per  month  had  ripened  into  a  contract  by  defendant's 
assent  thereto,  to  witJidraw  the  same.  Payne  v.  Cave,  3  Term, 
R  148;  Eoutledge  v.  Grant,  4  Bing.  653. 

We  are  of  opinion  that  the  act  of  the  plaintiff,  in  nailing 
npoh  the  house,  the  board  with  the  notice  on  it,  as  above 
stated,  immediately  upon  the  heels  of  defendant's  refusal, 
on  the  27th  April,  to  accede  to  his  proposal,  was  evidence  tend- 
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ing  to  show  that  lie  had  witlidrawn  each  proposal,  and  that  he 
intended,  by  such  act,  atsnch  a  time,  that  defendant  should  so 
understand  it 

The  defendant  admitted  to  plaintiff,  by  his  letters,  that  there 
had  been  an  advance  in  rents  of  from  ten  to  fifteen  per  cent. 
The  defendant  had  paid  upon  his  use  and  occupation,  onlj 
$198.  The  plaintiff  being,  in  our  view  of  the  case,  entitled  to 
recover  for  use  and  occupation,  upon  the  basis  of  the  actual 
rental  value,  we  fix  that  value  at  fifteen  per  cent,  upon  the  rate 
provided  in  the  lease  for  the  previous  year.  Upon  that  basis, 
we  think  there  was  justly  doe  the  plaintiff  below  the  sum  of 
nine  dollars  and  fifty  cents.  That  being  the  case,  the  judg- 
ment of  the  court  below  will  be  reversed,  and  judgment  en- 
tered in  this  cooi't  in  fsivor  of  appellant  and  against  appellee 

for  that  sum. 

Beversed. 


94     M87 


Philip  D.  Abmoub  et  al, 

V. 

James  McFadden 

1.  Nbgltgbncib. — ^The  teBtimony  showing  condiislvely  that  appellee  had 
knowledge  of  the  hatchway  where  he  was  injured,  and  that  he  was  not  ex- 
ercising due  care  at  the  time  the  injury  occurred,  the  judgment  is  reversed. 

2.  Verdict  contrary  to  bvidbnce. — While  it  is  true  that  it  is  the 
province  of  a  jury  to  decide  upon  contested  questions  of  fact,  and  where  thece 
B  a  mere  preponderance  of  testimony,  their  verdict  will  not  be  disturbed,  yet 
when  the  verdict  is  manifestly  contrary  to  the  evidence,  evincing  passion, 
prqudice  or  undue  influence,  it  is  the  duty  of  a  court  to  set  it  aside. 

Appeal  from  the  Circuit  Conrt  of  Cook  connty;  the  Hon. 
John  G.  Eogebs,  Judge,  presiding.  Opinion  filed  November 
29, 1881. 

Mr.  Emrbt  a.  Stobbs,  for  appellants;  that  no  recovery  by 
a  servant  can  be  had  against  a  master  for  an  injury  occasioned 
by  a  fellow  servant,  cited  C.  C.  &  8.  C.  R.  R  Co.  v.  Troesch, 
68  111.  545;  111.  Cent  E.  R  Co.  v.  Cox,  21  111.  20;  C.  &  A.  R 
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R.  Co.  V.  Keefe,  47  III.  108;  C.  &  A.  R.  R.  Co.  v.  Mnrphy,  53 
111.  336;  111.  Cent.  R.  R.  Co.  v.  Gregory,  58  111.  272;  C.  &  N. 
W.  R.  R.  Go.  V.  Moranda,  93  III.  302;  Vadez  v.  D.  M.  R  R. 
Co.  85  111.  600;  C.  &.  A.  R.  R.  Co.  v.  Rush,  64  111.  670. 

Plaintiff  cannot  recover  when  he  has  been  gailtj  of  negli- 
gence, unless  such  negligence  was  slight  and  that  of  defend- 
ant's gross  in  comparison:  III.  Cent  R.  R.  Co.  v.  Hammer, 
72  111.  347;  C.  13.  &  Q.  R  R  Co.  v.  Harwood,  90  HI.  425; 
I.  ife  St.  L.  R  R  Co.  V.  Evans,  88  111.  63;  Schmidt  v.  C.  &  A. 
R  R  Co.  83  III.  435. 

Mr.  John  Ltle  King,  for  appellee;  as  to  the  liability  of  ap- 
pellants by  reason  of  their  negligence,  cited  2  Thompson  on 
Negligence,  981;  Cayzer  v.  Taylor,  10  Gray,  274. 

Where  the  testimony  is  conflicting,  the  verdict  will  not  be 
disturbed:  Wilson  v.  Bevans,  53  111.  252;  Robinson  v.  Parisib 
62  111.  130;  Calver  v.  Carpenter,  96  111.  63. 

Wilson,  P.  J.  As  there  are  no  disputed  questions  of  law  in 
this  case,  we  shall  do  little  more  than  state  the  conclusions  of  fact 
at  which  we  liave  arrived  upon  a  consideration  of  the  evidence. 
Appellants  were  the  proprietors  of  a  packing  house  at  the 
Union  Stock  Yards,  and  engaged  in  the  business  of  pork  pack- 
ing. At  the  time  of  the  injury  complained  of,  appellee  was, 
and  for  several  years  next  preceding  had  been,  in  their  employ 
as  foreman  of  the  cooperage  department,  having  the  general 
supervision  and  charge  of  all  barrels  received  into  the  estab- 
lishment. 

When  barrels  had  been  packed  they  were  left  by  the  packers 
on  the  first  floor  of  the  packing  house,  where  they  were  exam- 
ined by  appellee,  and  thence  conveyed  to  the  basement  below, 
son>etimes  by  an  elevator  and  sometimes  by  a  skid  or  slide, 
through  a  hatchway  situated  near  the  middle  of  the  room. 
Through  this  hatchway,  appellee,  while  engaged  in  his  usual 
business,  fell  and  received  the  injury,  to  recover  damages  for 
which  this  suit  was  brought. 

The  declaration  alleges  that  the  defendants  wrongfully  and 
negligently  suffered  and  permitted  said  hatchway  to  be  and 
remain  open  and  uncovered,  and  without  any  guard  or  proteo- 
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tion,  or  signal  at  or  near  tlie  same,  so  that  for  want  of  the 
same  and  in  consequence  tbereof,  ^'the  plaintiff,  who  was  then 
and  there  ignorant  of  the  existence  of  said  hatchway,  and  was 
then  and  there  passing  over  and  on  tlie  said  floor  of  said  build* 
ing  on  a  lawful  occasion,  and  in  the  exercise  of  proper  and 
reasonable  care,  then  and  there  necessarily  and  unavoidably 
fell  in  said  hatchway  and  on  to  the  floor  below,  whereby  he 
was  injured,  etc." 

Under  the  allegitions  in  the  declaration,  it  was  requisite  to 
a  right  of  recovery  that  it  should  be  shown,  first,  that  the  de- 
fendants were  gnilty  of  negligence,  and  secondly,  that  the 
plaintiff  was  in  the  exercise  of  reasonable  care  and  caution  at 
the  time  of  the  injury.  Under  the  view  we  take  of  the  case, 
it  becomes  unnecessary  to  consider  the  question  as  to  the  al- 
leged negligence  of  the  defendants,  it  not  being  claimed,  and 
there  being,  no  ground  for  claiming,  as  we  think,  under 
the  evidence,  that  the  defendants  were  guilty  of  wanton  or 
willful  neorliirence.  For  if  it  be  conceded  that  the  defendants 
might,  by  pUicing  stationery  barriers  around  the  hatchway, 
have  rendered  it  a  place  of  less  danger,  it  does  not  follow  tliat 
they  are  therefore  liable,  if  the  plaintiff  knew  of  its  existence, 
and  might  by  the  exercise  of  proper  and  reasonable  care  have 
avoided  it.  The  rule  of  law  in  relation  to  contributory  negli- 
gence is  too  familiiir  to  need  repetition,  or  require  the  citation 
of  authorities. 

The  questions  of  fact  presented  are,  first,  was  there,  to  the 
knowledge  of  appellee,  a  hatchway  which  was  at  times  open 
and  in  use;  and  secondly,  if  there  was,  is  appellee  chargeable 
with  carelessness  in  having  walked  into  it  ? 

Appellee  testified  that  he  was  wholly  ignorant  of  the  hatch- 
way until  he  fell  into  it;  that  he  never  knew  of  its  existence 
before,  and  never  knew  of  barrels  being  skidded  down  there. 
In  view  of  the  fact  that  appellee  had  been  constantly  in  and 
about  the  room  for  several  years  next  preceding  the  accident, 
overseeing  and  directing  the  men  under  his  control  while  at 
work,  and  especially  in  view  of  the  testimony  of  the  other  wit- 
nesses, this  statement  seems  somewhat  extraordinary.  He  is 
contradicted  by  several  of  his  own  witnesses,  and  by  all  of  ap- 
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pellant's  witnesses,  who  testified  on  that  subject.  It  is  shown 
by  many  witnesses  that  not  only  was  lie  aware  of  the  existence 
of  the  hatchway,  and  of  its  repeated  use  in  skidding  barrels 
into  the  basement,  but  that  when  complaints  were  made  to 
him  that  some  of  the  barrels  leaked  and  were  dry,  he  attrib- 
uted it  to  their  being  injured  by  wrongly  constructed  skids; 
and  that  after  the  boss  carpenter  had  caused  a  new  one  to  be 
supplied,  appellee  inspected  its  workings  in  company  with  the 
carpenter,  saw  them  sliding  down  barrels  on  it,  and  pro- 
nounced it  a  great  improvement  over  those  before  used.  This 
is  proven,  not  by  one  witness,  but  by  many.  Francis  McCrary 
testified  that  the  hatchway  had  been  used  for  skidding  barrels 
into  the  basement,  from  the  commencement  of  the  season  that 
year,  every  day  continuously,  down  to  the  time  of  the  acci- 
dent, and  on  that  day  it  was  used  from  seven  o'clock  in  the 
morning  to  the  time  of  the  injury.  He  further  testified  that 
appellee's  business  called  him  on  to  that  floor  as  much  as  his 
did;  that  he  talked  with  appellee  about  the  injury  done  to  the 
barrels,  and  appellee  said  it  was  caused  by  improperly  con- 
structed skids;  that  after  a  new  one  was  put  in,  he  took  appel- 
lee to  the  basement  to  show  it  to  him,  and  that  thev  stood  there 
and  saw  barrels  come  down. 

Frank  Burness,  the  carpenter,  testified  that  he  had  known 
the  hatchway  since  the  house  was  built  in  1871;  that  he  made 
the  new  skid,  and  after  it  was  placed  in  position  and  tested,  he 
had  a  talk  with  appellee  about  it;  that  appellee  was  complain- 
ing all  the  time  of  the  cooperage  getting  hurt  coming  down  on 
the  other  skid,  and  said  that  the  new  skid  was  a  great  deal  bet- 
ter, and  did  not  hurt  the  barrels  half  as  bad  as  the  old  one. 

James  Halpin  testified  that  he  was  at  work  there  on  the  day 
of  the  accident;  that  the  hatchway  had  been  in  use  before 
every  day;  that  they  were  letting  down  barrels  and  they  used 
lamps  in  the  cellar  below. 

John  Kellji^  testified  that  the  hatchway  had  been  used  fre- 
quently before  the  day  of  the  accident,  and  that  he  had  seen 
appellee  about  the  floor  when  the  hatchway  was  open  and  in 
use.  He  further  testifies  that  he  heard  a  conversation  between 
appellee  and  McCrary  about  the  skids  sometime  previous  to 
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the  accident;  that  McCrary  was  showing  him  the  skids^  and 
appellee  seemed  to  approve  of  the  new  skid ;  said  it  was  a 
good  way,  as  it  would  protect  the  hoops  of  barrels;  that  the 
hatchway  was  open  at  the  time,  and  they  were  then  roiling 
down  barrels. 

Thomas  Emberson,  the  defendant's  timekeeper,  says:  "  I 
knew  McFadden  before  the  time  of  the  injurj'  had  notice  of 
the  use  to  which  the  hatchway  was  put.  I  was  going  tlirough 
the  cellar  taking  time,  and  I  saw  him  with  a  man  they  call 
McCrary;  he  is  one  of  the  foremen  there,  looking  at  the 
thing,  and  they  put  down  some  barrels,  to  show  him  how  they 
came  down.  Looking  at  the  skid,  I  heard  him  remark  it  was 
the  only  decent  job  he  had  seen  around  the  packing  house. 

Mr.  Cudahy,  one  of  the  proprietors,  testifies  that  the 
hatchway  had  been  used  for  skidding  barrels  before  the  acci- 
dent occurred,  every  day,  for  several  days;  that  it  was  the 
most  convenient  way  of  letting  down  barrels,  etc. 

Owen  Woods,  a  witness  for  appellee,  tefetified  that  he  had 
known  of  the  hatchway  ever  since  he  worked  at  appellant's 
packing  house,  and  assisted  in  lowering  barrels  through  it; 
that  it  was  used  for  that  purpose  before  the  accident  nearly 
every  day. 

Charles  Murphy,  another  of  appellee's  witnesses,  testifies 
that  they  were  skidding  down  baiTels  a  day  or  two  before  the 
accident. 

Patrick  McCabe,  still  another  of  his  witnesses,  testifies  that 
they  were  letting  down  pork  through  the  hatchway,  the  day 
before  the  accident,  and  that  the  hatchway  was  guarded  on 
three  sides,  as  on  the  day  of  the  accident. 

Now  unless  these  witnesses  have  sworn  falsely,  ap])ellre 
knew  of  the  existence  of  the  hatchway,  and  that  it  was  often  in 
use.  With  a  single  exception,  all  the  witnesses  who  testified 
on  that  subject  were  fellow-laborers  and  co-employes  with 
appellee.  All  of  them  had  the  same,  but  no  better  opportu- 
nities, for  knowing  the  condition  of  things  thfit  he  had,  and 
all  of  them  testify  to  having  known  of  the  existence  of  the 
hatchway,  and  of  its  frequent  use.  So  far  as  appears,  these 
witnesses  were  credible  men,  and  we  think  their  testimony, 


First  Distutct — October  Term,  1881.      513 

Armour  v.  McFadden. 

t  ikeu  together,  is  overwhelming,  showing  beyond  peradventnre, 
that  appellee  either  intentionally  falsified,  or  was  very  greatly 
mistaken,  when  he  denied  all  knowledge  of  the  hatchway 
prior  to  the  time  of  the  accident.  It  is  unnecessary  to  char- 
acterize his  denial  as  perjury,  but  it  unavoidably  lessens  the- 
reliance  to  be  placed  on  other  portions  of  his  evidence. 

Was  appellee  in  the  exercise  of  due  care,  at  the  time  of  the^ 
accident  ? 

On  the  day  of  the  occurrence  the  hatchway  was  in  use  dur- 
ing the  forenoon,  and  down  to  a  time  shortly  before  the  injury- 
It  was  protected  on  three  sides  by  barrels  placed  on  end,  the 
fourth  side  being  left  open  for  the  reception  of  barrels  onto 
the  skid.  Men  wereemplojed  on  the  basement  floor  receivinij^ 
barrels,  as  they  were  skidded  down,  and  others  were  engaged 
on  the  upper  floor  bringing  barrels  to  the  hatchway  to  be  skid- 
ded down.  Appellee,  while  engaged  in  his  usual  business,  and 
about  to  show  one  of  his  men  where  to  place  some  barrels  at  a 
point  beyond  the  hatchway,  was  walking  across  the  floor,  and, 
when  the  hatchway  at  the  moment  was  not  actually  in  use, 
stepped  into  its  unguarded  side,  and  fell  to  the  floor  below, 
causing  the  injury  complained  of.  The  proof  shows  that  it 
was  a  bright,  clear  day,  and  that  the  room  was  lighted  by 
seventeen  windows.  Appellee  however  swears  that  the  win- 
dows were  darkened  by  the  shutters  being  closed.  He  is  the 
only  witness  who  testifies  that  the  shutters  were  closed.  On 
the  other  hand,  one  of  the  proprietors,  the  carpenter  who  had 
long  been  employed  in  the  building,  and  others,  testify  that 
not  only  were  the  shutters  not  closed,  but  that  there  were  no 
shutters  to  the  building.  Appellee  further  swears  that  there 
was  a  partition  for  a  meat  market  on  one  side  of  the  room, 
running  up  to  the  ceiling,  which  closed  out  all  the  light  from 
that  quarter.  In  this  he  is  again  contradicted  by  several  wit- 
nesses, and  among  them  the  carpenter,  all  of  whom  testify  that 
prior  to,  and  at  the  time  of  the  accident,  there  was  no  such 
partition;  that  the  only  partition  there  was,  was  a  small  rail  in 
front  of  the  meat  market,  about  the  height  of  a  table;  that  it 
did  not  reach  as  high  as  the  windows,  and  did  not  obstruct  the 
light  at  all,  and  was  put  there  merely  to  prevent    the   men 
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wlien  rolling  in  barrels,  from  rolling  them  against  customers  at 
the  market.  No  room  is  thus  left  for  doubt,  that  in  respect  to 
the  shutters  and  the  partition,  appellee  testified  untrnthfullj. 

The  account  he  gives  of  the  circumstances  immediately 
attending:  the  transaction*  is  that  one  of  his  men  had  misun- 
derstood  his  instructions  about  the  place  to  stow  certain  bar- 
rels, and  that  while  passing  along  the  floor  to  show  him  the 
proper  place,  the  man  following  him,  he  walked  into  the  open- 
ing; that  he  was  not  saying  anything;  that  he  did  not  see 
anythinir;  that  it  was  "darkened  down,'*  and  he  could  not 
see  anything  from  the  lights  in  the  basement. 

According  to  all  the  witnesses,  the  hatchway  was  enclosed 
on  three  sides  by  barrels  standing  on  end,  and  assuming,  as 
wo  must  under  the  evidence,  that  they  could  readily  be  seen, 
it  seems  difficult  to  account  for  his  failure  to  go  around  them, 
instead  of  walking  directly  towards  them  and  into  the  hatch- 
way, upon  any  other  hypothesis  than  that  when  he  fell  in  he 
was  looking  in  some  other  direction,  or  that,  for  some  reason 
his  mind  was  so  much  absorbed  at  the  moment,  as  that  he 
J  id  not  notice  the  direction  he  was  takinsr.  As  there  was,  so 
far  as  appears,  no  obstruction  to  a  passage  around  these  stand- 
ing barrels,  either  hypothesis  would  be  reasonable  in  the  ab- 
sence of  any  explanatory  evidence. 

But  there  is  evidence,  whidi  we  think,  furnishes  the  true 
:$xplanation.  Hugh  Matear  testilies.that  he  was  standing  15  or 
20  feet  from  the  hatchway,  and  saw  appellee  as  he  was  walking 
towards  it.  He  says:  "  appellee  was  talking  to  some  of  his 
men  behind  him,  and  his  head  was  turned  away  from  the 
hatch wav.  He  was  not  lookinii:  in  the  direction  he  was  walk- 
ing."  If  this  were  the  only  evidence  contradictory  of  ap- 
pellee, it  might  properly  be  regarded  as  only  oath  against 
3ath,  but  when  taken  in  connection  with  the  account  of  the 
occurrence  given  by  appellee  himself,  while  testifying  on  a 
former  trial,  the  conclusion  seems  unavoidable  that  appellee's 
testimony  on  this  trial,  cannot  be  accepted  as  truthful. 

On  the  former  trial  he  said:  "  McCabe  misunderstood  me, 
ind  he  came  back  and  asked  me  iagain.  I  got  mad  at  him, 
ind  walked  right  quick  along  the  floor  while  1  was  talking  to 
hiin^  ])aying  attention  to  my  business.     1  never  thought  or 
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knowed  anything  about  the  hatchway  was  open,  and  the  first 
I  knowed  I  went  right  in."    Q.  "  You  walked  fasti "    A.  "Of 
cx)urse  I  did,  and  talked  to  him  all  the  time."    When  this  tes- 
timony was  given,  the  facts  presumably  were  fresher  in  appel- 
lee's mind  than  at  the  last  trial,  and  his  statements  were  snb- 
stantially  alike  npon  the  direct  and  cross-examination.     The 
account  bf  the  transaction,  as  given  by  Matear  and  by  appel- 
lee on  the  former  trial,  afford   a  natural   and  reasonable  solu- 
tion of  the  cause  of  the  accident.     Impatient  with,  and  talk- 
ing to  his  subordinate,  as  he  was  passing  along,  with  his  face 
turned  away  from  the  direction  in  which  he  was  going,  he 
neither  saw  nor  thought  of  the  hatchway.     He  walked  into  it 
without  the  observance  of  due  caution — indeed,  without  any 
caution.     The  allegation   in  his  declaration  is  that  he  was  in 
the  exercise  of  proper  and  reasonable  care.     This  we  think  he 
wholly  failed  to  prove,  but  that  the  contrary  is  clearly  shown. 
It  is  urged  that,  as  it  was  wholly  a  question  of  fact  upon 
which  the  jury  have  passed,  the  court  should  not  interfere. 
If  it  were  the  case  of  a  mere  preponderance  of  evidence,  we 
should  agree  with  the  learned  counsel  for  appellee.     It  is  the 
settled  rule  that  in  such  cases  the  court  will  not  disturb  the 
finding  of  the  jury.     But  the  rule  is  equally  well  settled  in 
this  State,  that  where  the  verdict  is  manifestly  contrary  to  the 
evidence,  evincing  prejudice,  passion  or  other  undue  influencey 
it  is  the  duty  of  the  court  to  set  it  aside.     A  supervisory 
power  over  the  verdicts  of  juries  is  one  of  the  highest  and 
often  most  useful  and  necessary  functions  of  judicial  tribunals. 
But  for  its  exercise  the  grossest  injustice  might  be  done  in 
given  eases  through  the  prejudice,  ignorance,  caprice  or  undue 
sympathy  of  a  jury.      In  the  present  case  the  jury  awarded 
damages  to  the  amount  of  $5,000,  of  which  the  court  below 
required  the  plaintifi^  to   remit   three-fifths.      We  are  con- 
strained to  believe,  not  so  much  from  the  amount  of  damages 
awarded  as  from  the  finding  the  issues  for  the  plaintiff  under 
the  evidence,  that  the  jury  were  unduly  influenced  by  sympa- 
thy for  the  plaintiff's  misfortune. 

The  judgment  must  be  reversed  and  the  cause  be  remanded 
for  a  new  trial. 

P'^verscd  and  rwnandcd. 
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Henry  Meinke 

V. 

The  City  op  Chicago. 

Practice— Absence  of  record  —  Stipulation  of  counsei.. — ^There 
being:  no  record,  placitum  appearance,  demurrer  or  judgment,  nothing  but 
a  certified  copy  of  a  declaration,  and  the  stipulation  of  counsel  submitting  the 
question  of  the  snfRciency  of  such  declaration,  this  court  has  no  jurisdiction, 
and  the  writ  of  error  is  dismissed. 

Ebbor  to  the  Superior  Court  of  Cook  county.  Opinion  filed 
November  29,  1881. 

Mr.  H.  O.  McDaid,  for  plaintiff  in  error. 

Mr.  J1TLIU8  S.  Gbinnell,  for  defendant  in  error. 

Peb  Cttbiam.  This  case  was  submitted  upon  the  regular  call 
of  the  docket,  by  the  counsel  for  the  respective  parties,  upon 
printed  arguments.  The  court  being  uninformed  as  to  its 
actual  condition  upon  the  record,  took  the  case  for  decision. 
Kow  we  find  that  the  record,  or  what  is  filed  as  and  for  a  record, 
purports  to  be  and  is  nothing  more  than  a  certified  copy  of  a 
declaration  in  an  action  on  the  case,  on  file  in  the  Superior 
Court  of  Cook  County.  There  is  no  placitums^  no  summons, 
or  appearance  in  the  lower  court,  demurrer  or  judgment  there- 
in. But  counsel  have  submitted  arguments  upon  both  sides 
in  this  court,  upon  the  question  of  the  sufiiciency  of  thatdecla- 
ration.  So  that  we  are,  in  substance  and  effect,  called  upon  in 
this  case  to  pass  upon  such  pleading,  merely  as  a  court  of 
original  jurisdiction.  We  have  no  such  jurisdiction,  and  coun- 
sel cannot  confer  it  by  any  agreement  they  may  make.  The 
case  will  therefore  be  dismissed  out  of  this  court. 

Writ  of  error  dismissed. 
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Lewis  Umlauf 

V. 

Victoria  Umlauf. 

Separate  maintenance — Decree  against  evidence. — ^The  evidence 
fails  to  establish  the  essential  element  in  complainant's  bill — that  she  was 
living*  separate  and  apart  from  her  husband  without  her  fault — and  the  de- 
cree cannot  be  sustained. 

*    Appeal  from  the  Superior  Court  of  Cook  County,  the  Hon. 
John  A.  Jameson,  Judge,  presiding.     Opinion  filed  November 

29,  1881. 

Mr.  D.  J.  Lyon,  for  appellant;  that  to  authorize  a  wife  to 
leave  her  husband  on  account  of  his  improper  conduct,  such 
conduct  must  liave  proceeded  so  far  as  to  furnish  a  basis  for 
cause  of  divorce,  cited  1  Bishop  on  Marriage  and  Divorce, 
§§  569,  799;  Kea  v.  Durkee,  25  111.  503;  Carter  v.  Carter,  62  111. 
439. 

To  authorize  a  decree  for  separate  maintenance,  other  than 
for  causes  of  divorce,  actual  personal  violence  or  a  reasonable 
danger  of  it,  must  be  proven:  1  Bishop  on  Marriage  and  Di- 
vorce, §  570;  2  Kent's  Com.  §  126;  Wahle  v.  Wahle,  71  111. 
510. 

In  cases  of  separation  the  father  has  the  legal  right  to  the 
custody  of  the  minor  cliild:  Miner  v.  Miner,  11  111.  43;  The 
People  V.  Mercien,  3  Hill,  399;  The  People  v.  Humphrey,  24 
Barb.  521. 

Mr.  Francis  Lackner,  for  appellee,  cited  1  Parsons  on  Con- 
tracts, 352;  4  Fisher's  Dig.  6,034;  Evans  v.  Fisher,  5  Gilm. 
569;  Kea  v.  Durkee,  25  111.  503. 

Per  Curiam.  This  was  a  bill  brought  in  the  Superior  Court 
of  Cook  County,  by  appellee,  as  tlie  wife,  against  appellant,  as 
husband,  under  the  provisions  of  the  statute,  for  separate 
maintenance.  The  statute,  approved  May  17,  1877,  provides: 
That  married    women  who,  without  their  fault,  now  live  or 
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hereafter  may  liv^e,  separate  and  apart  from  their  husbands, 
may  have  their  remedy  in  equity  in  their  own  names,  respect- 
ively, against  their  said  husbands,  for  a  i*easonabIe  support  and 
maintenance,  while  they  so  live,  or  have  so  lived,  separate  and 
apart;  and  in  determining  the  amount  to  be  allowed,  the  court 
shall  have  reference  to  the  condition  of  the  parties  in  life,  and 
the  circumstances  of  the  respective  cases;  and  the  court  may 
grant  allowance  to  enable  the  wife  to  prosecute  her  suit,  as  in 
cases  of  divorce. 

The  defendant  below  filed  his  answer  denying  all  the  mate- 
rial allegations  of  the  bill  in  support  of  the  main  ground,  that  , 
the  complainant  was  living  separate  and  apart  from  him,  with- 
out her  fault,  and  setting  up  facts  in  support  of  the  general 
averment,  that  it  was  wholly  by  reason  of  her  own  fault  thai 
she  was  so  living  separate  and  apart  from  him.     He  also  filed 
a  cross- bill,  alleging  his  wife's  voluntary  desertion  of  him 
and  her  abduction  of  his  little  son,  praying  that  the  child 
might  be  restored  to  his  custody.    Complainant  filed  a  replica- 
tion to  defendant's  answer,  and  an  answer  to  defen  dant's  cross 
bill.     The  case  was  heard  upon  pleadings  and  proofs,  and  a 
decree  passed,  finding  that  the  material  allegations  of  com- 
plainant's bill  were  true;  that  without  her  fault  she  was  living 
separate  and  apart  from  her  said  husband;    that  she  has  the 
care  and  custody  of  two  children,  aged  respectively  35  month? 
and  five  months,  and  that  she  is  entitled  to  reasonable  support 
and  maintenance,  while  so  living  separate  and  apart;  which  is 
fixed  at  sixty  dollars  a  month,  to  commence  September  28^  . 
1880;  and  dismissing  defendant's  cross-bill.      The  court  de- 
creed that  defendant  pay  to  complainant  for  her  support  and 
maintenance,  while  she  lived,  or  shall  live,  separate  and  apart 
from  defendant,  the  sum  of  sixty  dollars  per  month,  commenc- 
ing September  28,  1880,  and  costs  of  suit  to  be  taxed.     From 
that  decree  defendant  appealed  to  this  court,  and   amongst 
others,  assigns  for  error  that  the  court  admitted  incompetent 
and  improper  evidence,  and  that  the  decree  is  unsupported  by 
by  the  weight  of  the  evidence. 

The  record  comprising  the  testimony  is  very  voluminous; 
00  much  so,  that  a  statement  and  discussion  of  it  in  an  opinion 
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is  wholly  impracticable.  Feeling  that  an  attempt  to  state  and 
discuss  such  a  mass  of  testimony  would  impose  upon  us  a  very 
burdensome,  and  at  the  same  time  a  useless  task,  we  must  con- 
tent ourselves  with  a. bare  statement  of  conclusions.  After  a 
careful  consideration  of  all  the  testimony  which  was  competent 
and  proper,  and  excluding  all 'such  as  was  incompetent,  such 
as  the  declarations  of  third  persons  made  in  the  absence  of  the 
defendant,  we  are  of  the  opinion  that  the  complainant  failed  to 
establish,  by  a  preponderance  of  the  evidence,  the  indispensable 
ground  of  the  relief  prayed,  viz.:  that  she  was  living  separate 
and  apart  from  her  husband,  wit/tout  her  fault.  It  seems  to 
us,  from  the  whole  case,  that  the  defendant  was  rather  more 
sinned  against  than  sinning. 

The  evidence,  in  our  opinion,  very  clearly  shows  that  com- 
plainant, at  a  very  early  stage  of  the  domestic  infelicity  of 
these  parties,  conceived  and  afterwards  acted,  in  pursuance  of 
a  scheme  on  her  part,  to  make  out  a  case  for  either  a  divorce 
and  separate  maintenance,  or  the  latter  without  a  divorce,  if 
that  could  not  be  compassed.  She  had  the  records  of  the 
county  searched,  to  find  out  the  extent  and  situation  of  his  real 
estate.  She  employed  detectives  to  watch  all  his  movements. 
She  kept  a  domestic  in  the  family,  between  whom  and  herself 
there  was  a  close  alliance  in  her  hostilities  against  her  husband. 
She  made  groundless  charges  against  him  as  respected  his 
fidelity  to  his  marriage  vows.  She  came  upon  the  stand  as  a 
witness,  and  testified  in  a  positive  manner  to  having  seen  her 
husband,  upon  a  specified  day,  at  Norwood  Park,  riding  with  a 
certain  lady  with  whom  she  professed  to  believe  her  husband 
was  criminally  intimate,  stating  circumstances,  to  show  that 
she  could  not  be  mistaken  as  to  the  identity  of  either  of  them. 
By  several  disinterested  witnesses  the  defendant  proved  this 
entire  matter  to  be  false  and  groundless.  Her  testimony  in 
regard  to  that  alleged  Norwood  Park  aSair,  as  well  as  several 
others  testified  to  by  her,  we  cannot  but  regard  as  willfully  and 
knowingly  false. 

The  familiar  maxim  oi  falsus  in  uno^  fahus  in  omnihusi^ 
should  be  here  applied.  Such  being  her  position  as  a  witne.<F, 
we  find  her  contradicted  by  her  husband,  or  by  him  and  Lis 
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daughter  and  other  disinterested  witnesses,  npon  every  mate- 
ria] point  in  the  case;  and  where  she  is  corroborated,  it  is  as 
to  vital  facts,  only  by  said  domestic,  whose  testimony  should 
be  regarded  with  great  suspicion  and  scrutiny.  We  feel  con- 
strained by  the  impression  made  upon  us  from  the  whole  evi- 
dence, to  reverse  the  decree  of  the  court  below  and  dismiss 
complainant's  bill  of  complaint,  and  it  is  accordingly  done. 

Decree  reversed. 


William  T.  Johnson 

V. 

Lambert  Eliel. 


1.  Jurisdiction — Cases  relating  to  revenue. — A  proceeding  by  the 
county  treasurer  to  enforce  the  collection  of  taxes  is  a  case  *' relating  to  the 
revenue,"  and  this  court  has  no  jurisdiction  of  the  appeal. 

2.  Appeals  from  county  court. — ^Section  1^  of  the  act  relating  to 
county  courts,  as  amended  in  1881,  does  not  change  the  rule  in  regard  to 
appeals  direct  to  the  Supreme  Court  in  cases  relating  to  the  revenue.  The 
classes  of  cases  enumerated  in  that  section  relate  to  proceedings  for  the  con- 
firmation of  special  assessments,  the  sale  of  lands  for  taxes,  common  law 
and  attachment  cases,  and  cases  of  forcible  entry  and  detainer. 

3.  Appeai^ — Choice  op  forum. — ^The  statute  allowing  appeals  to  be 
taken  to  the  Supreme  or  App'^Tlate  Court,  is  not  intended  to  give  suitors  an 
option  to  appeal  to  either  of  these  courts  as  they  may  please,  but  merely  that 
the  appeal  shall  go  to  that  court,  which,  under  the  statute  regulating  that 
subject,  has  jurisdiction  in  the  particular  case. 

Appeal  from  the  County  Conrt  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  January 
4,  1882. 

Tliis  case  was  as  follows:  William  T.  Johnson,  County 
Treasurer  of  Cook  county,  and  ex  officio  collector,  filed  his 
petition  in  the  county  court,  alleging,  that  on  the  10th  day  of 
March,  1881,  there  came  into  his  hands  as  such  collector,  a 
warrant  for  the  collection  of  taxes  for  the  j'ear  1880,  and  prior 
years  ;  that  the  personal  property  taxes  assessed  against  the 
firm  of  Eliel,  Danziger  &  Co.,  for  the  year  1880,  upon  their 
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personal  property  in  South  Chicago,*anloanted  to  the  sum  of 
$160.58,  and  upon  their  personal  property  in  North  Chicago, 
to  tlie  sum  of  $250.71;  that  said  firm  of  Eliel,  Danziger  &  Co. 
made  an  assignment  to  Lambert  Eliel  on  the  30th  day  of  June, 
1880,  and  that  said  assignee  has  a  fun^l  in  his  hands  sufficient 
to  pay  said  taxes  ;  that  in  said  tax  warrant  there  were  taxes 
for  previous  years,  which  had  been  returned  as  delinquent, 
and  that  said  delinquent  taxes  against  said  firm  amount  to 
$469.80.  The  petition  prays  for  an  order  upon  said  assignee, 
to  pay  said  taxes  out  of  the  moneys  in  his  hands.  A  demur- 
rer to  said  petition  being  sustained,  it  was  ordered  that  the 
petition  be  dismissed  ;  to  which  order  said  Johnson  excepted, 
and  brings  the  record  to  this  court  by  appeal. 

Mr.  Consider  H.  Willett,  for  appellant;  that  in  cases  of 
voluntary  assignment  of  property,  taxes  are  a  paramount  lien 
superior  to  the  claims  of  general  creditors,  cited  Rev.  Stat. 
Chap.  120,  §§  5,254,255;  Cooley  on  Taxation,  306;  Dunlap  v. 
Gallatin  Co.  15  III.  7;  Dennis  v.  Maynard,  15  111.  477;  Hill 
v.  Figley,  23  111.  418;  Almy  v.  Hunt,  48  111.  45;  Schaffer  v. 
The  People,  60  111.  179;  Binkert  v.  Wabash  R'y  Co.  98  111 
205;  Belleville  Nail  Co.  v.  The  People,  98  111.  399. 

The  assignee  stands  in  the  place  of  the  assignor  as  to  all 
liens  upon  property  received  through  a  voluntary  assignment: 
Jenkins  v.  Pierce,  98  111.  646;  Hardin  v.* Osborne,  94  111.  571; 
Yeatman  v.  Savings,  95  U.  S.  764;  Hill  v.  Harding,  93  111. 
77;  Wales  v.  Bogue,  31  III.  464;  High  on  Receivers,  §  138. 

As  to  jurisdiction  on  appeal:  Laws  of  1881,  68;  Rev.  Stat. 
Chap.  37,  §  123. 

Bailey,  J.  The  sole  scope  and  purpose  of  the  petition  in 
this  case  is  to  enforce  the  collection  of  tiie  taxes  assessed  and 
levied  upon  the  property  of  the  firm  of  Eliel,  Danziger  &  Co. 
for  the  year  1880,  and  previous  years.  It  is  clear,  then,  that 
it  is  a  case  "relating  to  revenue,"  and  consequently,  under 
section  88  of  the  Practice  Act,  we  have  no  jurisdiction  of  the 
4}>])eal. 

It  is  insisted,  however,  that  the  rule  establislied  by  the  sec- 
tion above  cited,  as  amended  June  2,  1879,  is  changed  so  far 
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as  appeals  from  county  conrts  are  concerned,  by  section  12? 
of  the  act  in  relation  to  county  conrts,  as  amended  May  30tlr. 
1881.  Laws  1881,  page  66.  On  this  point  we  have  to  say  thai 
the  merest  inspection  of  the  section  last  mentioned  is  suffi- 
cl^t  to  show  that  it  has  no  application  to  proceedings  like 
tliis.  The  classes  of  cases  tliere  enumerated  are,  proceedin«.a 
for  the  confirmation  of  special  assessment,  proceedings  for  the 
sale  of  lands  for  taxes  and  special  assessments,  common  law 
and  attachment  cases,  and  cases  of  forcible  detainer  and  forci- 
ble entry  and  detainer.  It  is  suggested,  although  we  are 
hardly  disposed  to  regard  the  suggestion  as  being  seriously 
made,  that  the  present  proceeding  may  be  classed  as  a  common 
law  case,  and  so  brought  within  the  provisions  of  said  section. 
Common  law  cases  embrace  onlv  those  actions  which  are 
brought  under  the  various  forms  of  action  known  to  the  com- 
mon law,  and  it  is  very  obvious  that  a  petition  for  an  order  of 
distribution  in  a  proceeding  under  our  statute  in  relation  to 
insolvent  debtors,  is  not  one  of  them. 

Nor  do  we  think  that  it  was  the  intention  of  the  section  of 
the  statute  here  cited,  to  establish  any  diffei^ent  rule  in  rela- 
tion to  jurisdiction  of  appeals  from  the  county  court,  from 
that  which  prevails  in  cases  of  appeals  from  other  courts. 
The  statute  must  be  construed  in  connection  with  other 
statutes  in  paH  matqria^  and  although  its  language  is,  that 
appeals  in  the  classes  of  cases  enumerated  may  be  taken  tc 
the  Supreme  Court,  or  Appellate  Court,  it  should  not  be  under- 
stood as  intending  to  give  suitors  an  option  to  appeal  to  either 
of  these  courts,  as  they  may  please,  but  merely,  that  in  each 
class  of  cases  the  ap^feal  shall  go  to  the  court  which,  under 
the  statutes  regulating  that  subject,  has  jurisdiction  in  the 
particular  case. 

As  we  have  no  jurisdiction  of  the  case,  the  appeal  must  be 

dismissed. 

Appeal  dismissed. 
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Edward  Napier 
The  People  ex  rel.  etc.  ^^  '^' 

AfPBAL  WnJi  NOT  LIK  FROM  ORDER  IN  HABEAS  CORPUS. — A  writ  of  eXTOr 

or  appeal  will  not  lie  to  review  aa  order  of  a  circuit  court  upon  a  writ  of 
hnbecta  corpus. 

Appeal  from  the  Superior  Court  of  Cook  county,  the  Hon. 
Gsosas  Gabdneb,  Judge,  presiding.  Opinion  filed  January 
4,  1882. 

This  appeal  brings  to  this  court  for  review  certain  proceed- 
ings in  the  Superior  Court  of  Cook  county,  upon  a  writ  of  A^- 
beas  corpits.  The  relator,  Jennie  Napier,  alleges  in  her  peti- 
tion that  she  intermarried  with  Edward  Napier,  the  defendant, 
on  the  14th  day  of  August,  1875;  that  as  the  issue  of  said 
marriage  a  son,  Grosvenor  Napier,  was  born  to  the  parties, 
November  19,  1876;  that  sometime  in  1880,  the  defendant 
deserted  the  relator,  and  had  since  lived  in  a  state  of  adultery 
with  a  woman  of  ill-repute;  that  he  had  taken  said  child  from 
the  relator  and  refused  to  restore  him  to  her  custody,  and  tiiat 
he  was  an  unfit  person  to  have  the  care,  qustody  and  education 
of  said  child. 

During  the  pendency  of  the  proceedings,  a  compromise  was 
effected,  which  resulted  in  a  written  stipulation,  by  which  the 
relator  consented  and  agreed  that  the  legal  right  to  the  cus- 
tody and  control  of  the  child  should  be  vested  in  the  defend- 
ant, subject  to  the  riglit  of  the  relator  to  visit  and  see  said 
child  at  all  reasonable  times,  as  she  might  see  fit.  An  order 
was  entered  in  accordance  with  this  stipulation;  ind  after- 
wards, the  relator  appeared,  and,  upon  evidence  tending  to 
show  that  said  written  stipulation  was  not  in  accordance  with 
the  actual  agreement  and  understanding  of  the  parties,  moved 
to  have  said  order  modified,  and  upon  the  hearing  of  said  mo- 
tion, the  order  was  modified  so  as  to  provide  that  the  relator 
might  receive   and   retain  the  custody  of  tlie  child  two  days 
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in  each  and  every  week.     From  the  order  so  modified,  the  de- 
fendant has  appealed  to  this  court. 

Mr.  Frank  H.  Collier,  for  appellant;  that  the  powere  of  a 
judge  or  court  of  law  arfe  the  same  as  those  of  a  chancellor  or 
court  of  equity,  under  a  writ  of  habeas  corptia^  cited  Hard 
on  Habeas  Corpus,  456;  Crowley's  Case,  3  Swans.  69;  Lyons  v. 
Blenkin,  Jac.  245;  Matter  of  Wol  Is  torn  craft,  4  Johns.  Ch.  80; 
People  V.  Mercellen,  8  Paige,  47;  Butler  v.  Freeman,  Amb. 
302;  Wellesly  v.  Duke  of  Beaufort,  2  Russell's  Ch.  1;  In  re 
Kortman,  2  Ilill  (S.  C),  363. 

The  original  decree  could  not  be  amended  or  set  aside  at  a 
subsequent  term;  Coke's  Litt.  260;  Rev.  Stat.  1874,  780;  Cook 
V.  Wood,  24  111.  295;  McKindley  v.  Buck,  43  111.  488;  Fix  v. 
Quinn,  75  111.  232;  Coursen  y.  ilixon,  78  111.  339. 

Bailey,  J.  In  Ilammgnd  v.  The  People,  32  111.  446,  it  was 
held,  that  a  writ  of  error  would  not  lie  to  review  an  order  of  a 
circuit  court  upon  a  writ  ot  habeas  corpus^  such  order  not  being 
final,  but  only  interlocutory  in  its  nature.  The  same  principle 
was  again  affirmed  in  ex  parte ^  Thompson,  93  111.  89.  Under 
these  decisions  we  must  hold  that  no  appeal  lies  in  tliis  case. 

Appeal  dismissed* 


*CiTY  OF  Chicago,  in  the  matter  of  Artesian  Ave., 

V. 

H.  P.  Thompson  et  al. 


1.  Dedication. — ^The  essential  requisites  of  a  valid  dedication  of  real 
tate  to  publio  use,  are,  an  intention  or  design  on  the  part  of  the  owner  of  the 
soil  to  so  dedicate,  to  be  clearly  and  satisfactorily  shown,  and,  in  the  absence 
of  an  express  dedication,  acceptance  and  use  by  the  public  authorities  and 
the  public. 

2.  Failure  to  prove  dedication. — In  this  case,  which  was  a  proceed- 
ing by  the  city  to  condemn  land  for  opening  a  street,  the  evidence  fails  to 
prove  a  dedication,  and  the  verdict  of  the  jury  cannot  be  sustained. 

•  Same,  in  the  matter  of  Seymour  Street  v.  L.  C.  P.  Freer  et  aL,  and  Same  in  the  mat. 
ter  of  Maple  wood  Ave.  t.  Charles  S.  Fairchlld  et  aL 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.     Opinion  filed  January  4, 

1882. 

Mr.  Francis  "Adams  and  Messrs.  Leamino  &  Thompson,  for 
appellant;  that  there  had  been  no  grant,  either  by  deed  or  pre- 
scription, and  no  user  from  which  a  previous  grant  conld  be 
implied,  cited  Gentleman  v.  Soule,  32  111.  271;  Grubev.  Nich- 
ols, 36  III.  92;  Jennings  v.  Fisbury,  5  Gray,  73;  3  Kent's 
Com.  *451;  Washburn  on  Easements,  130. 

The  evidence  fails  to  prove  a  dedication:  Kelly  v.  Chicago, 
48  111.  390;  Gentleman  v.  Sonle,32  111.  271;  Marcy  v.  Taylor, 
19  111.  634;  Fifck  v.  Town  of  Havana,  88  111.  208;  Manrose  v. 
Parker,  90  111.  581;  111.  Ins.  Co.  v.  Littletield,  67  111.  368;  Kile 
v.  Town  of  Logan,  87  111.  64;  Harding  v.  Hale,  61  111.  192; 
Warren  v.  Jackson,  15  111.  266;  Kees  v.  Chicago,  38  111.  322; 
Grube  v.  Nichols,  36  111.  92;  State  v.  Raum,  32  Yt.  606; 
Morrison  v.  Marguordt,  24  Iowa,  54;  Hoole  v.  Att'y  Gen'l,  22 
Ala.  196;  Jennings  v.  Fisbury,  5  Gray,  73;  Wood  v.  Ilurd, 
34  N".  J.  Law,  88;  3  Kent's  Com.  *  451;  Angell  on  Highways, 
§  152;  Washburn  on  Easements,  130. 

Mr.  John  P.  Wilson,  for  appellee  Thompson;  that  dedica- 
f'^jx  may  be  established  by  user  by  the  public  with  assent  of 
h  owner,  and  such  user  and  acquiescence  need  not  continue 
lor  any  particular  time,  cited  Chicago  v.  Wright  69  111.  318; 
Dillon  on  Corporations,  §494;  2  Greenleaf's  Ev.  §  662;  Smith 
V.  Town  of  Flora,  64  111.  93;  Hiner  v.  Jeaupert,  65  111.  428; 
Warren  v.  Jacksonville,  15  111.  236;  Simon  v.  The  People,  17 
111.  416;  Rees  v.  Chicago,  38  111.  322;  Barraclaugh  v.  John- 
ion,  8  A.  &  E.  99;  Marcy  v.  Taylor,  19  111.  634. 

The  question  whether  there  had  been  a  dedication  is  for  the 
jury:  Alvord  v.  Ashley,  17  111.  369;  Town  of  Havana  v. 
Biggs,  61  111.  192. 

Messrs.  Miller,  Lewis  &  Beroen,  for  appellees.  Freer  and 
Fairchild;  that  a  dedication  cannot  be  revoked,  cited  Chicago 
V.  Wright,  69  111.  318;  Alton  v.  111.  Trans.  Co.  12  111.  60. 

The  fact  of  payment  of  taxes  upon  the  land  does  not  have 
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any  wei^^ht  in  negativing  a  dedication:  Chicago  v.  Wright,  69 
111.  318;  Lessur  v.  Harden,  13  Wis.  159;  Wyman  v.  State, 
13  Wis.  663. 

McAllister,  J.  These  cases  arise  npon  proceedings  by  the 
city  of  Chicago  for  the  opening  and  extension  of  the  three  re- 
spective streets  above  named,  across  block  live  of  James  Mor- 
gan's subdivision  of  that  part  of  the  east  33,'JJ)  acres  of 
the  southeast  quarter  of  the  southeast  quarter  of  section  twelve 
north,  range  thirteen,  east  of  third  principal  meridian,  lying 
north  of  the  centre  of  Washington  street,  in  the  city  of  Chi- 
cago. September  13,  1876,  the  city  of  Chicago  filed  petitions 
in  the  respective  cases  for  the  condemnation  of  the  property 
required  for  the  improvement,  and  that  the  compensation 
might  be  ascertained  for  property  taken  or  damaged,  for  such 
improvement.  Such  proceedings  were  had,  that  the  amount 
of  compensation  was  ascertained  by  a  jury  in  the  respective 
cases,  and  commissioners  appointed  to  make  the  assessments 
upon  property  deemed  benefited.  Upon  the  return  of  snch 
commissioners,  and  on  the  application  on  the  part  of  the  city 
for  confirmation  of  the  assessments,  objections  having  been 
made  on  behalf  of  the  appellees,  the  matter  came  on  for  bear- 
ing in  the  court  below  before  a  jury,  as  required  by  statute. 
Among  the  objections  it  was  set  up  that  the  several  strips 
across  said  block  five  had  been  dedicated  to  the  public  for 
streets  prior  to  the  filing  of  said  petitions  for  condemnation. 

The  three  cases  all  depending  upon  the  same  state  of  facts, 
were,  by  agreement,  heard  together  as  one  case.  The  jury,  after 
hearing  the  evidence  of  the  respective  parties,  as  to  which 
there  was  some  conflict,  returned  a  verdict  in  the  following 
form:  "We,  the  jury,  find  that  the  premises  of  the  objectors 
are  assessed  more  than  they  will  be  benefited,  and  more  than 
their  proportionate  share  of  the  cost  of  the  improvement,  for 
the  reason  that  the  property  sought  to  be  condemned  in  this 
proceeding  had  been  dedicated  to  the  public  as  a  public 
street  prior  to  the  year  1876,  and  therefore  the  property  of 
the  objectors  will  not  be  benefited  at  all  by  the  proposed  im- 
provement." 
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Th<e  City  of  Chicago  entered  a  motion  for  a  new  trial,  which 
was  afterwards  heard  and  overruled  by  the  court,  and  judg- 
ment entered  on  the  verdict,  that  confirmation  of  the  assess- 
ment be  denied,  from  which  the  city  of  Chicago  prosecutes 
this  appeal. 

Section  145  (Art.  9,  R.  S.  1874)  declares.  "Tlie  hearing 
bIihU  be  conducted  as  in  other  cases  at  law;  and  if  it  shall  ap- 
pear that  the  premises  of  the  objector  are  assessed  more  oi 
less  than  they  will  be  benefited,  or  more  or  less  than  their 
proportionate  share  of  the  cost  of  the  improvement,  the  jury 
shall  so  find,  and  also  find  the  amount  for  which  such  premises 
onght  to  be  assessed,  and  judgment  shall  be  rendered  accord- 
ingly." Those  things  which  the  jury  are  so  required  to  find 
in  their  verdict,  are  to  be  taken  as  the  matters  in  issue  in  the 
case. 

But  the  jnry,  instead  of  rendering  a  general  verdict  upon 
such  issues,  have  returned  a  special  verdict,  from  which  it  is 
subinitted  to  the  court  to  infer,  as  a  matter  of  law,  that  the 
premises  of  the  objectors  are  assessed  more  than  they  will 
be  benefited,  and  more  than  their  proportionate  share  of  the 
cost  of  the  improvement,  and  also  that  their  premises  ought 
not  to  be  assessed  for  any  amount,  solely  from  the  statement 
tliat  the  property  sought  to  be  condemned  in  that  proceeding, 
had  been  dedicated  to  the  public  use  as  a  public  street  prior 
to  the  year  1876. 

We  are  of  the  opinion  that  this  verdict  is  so  substantially 
defective  as  respects  the  supposed  dedication,  and  therefore 
as  respects  the  matters  required  by  the  statute  to  be  found  by 
the  jury,  as  that  it  should  have  been  set  aside.  To  support 
the  conclusions  which  must  be  drawn,  in  order  that  the  find- 
ings shall  be  in  compliance  with  the  statute,  it  was  indispen- 
sable that  the  dedication  was  a  valid  one.  It  is  a 
primary  condition  of  every  valid  dedication,  that  it  shall  be 
made  by  the  owner  of  the  fee.     Baugan  v.  Mann,  59  111.  492. 

The  special  verdict  does  not  find  by  whom  the  supposed 
dedication  was  made,  or,  generally,  that  it  was  made  by  the 
^wner  of  the  fee  at  the  time;  nor  is  it  so  averred  in  any  of  the 
objections  to  the  confirmation  of  the  assessment 
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III  a  case  where  there  is  no  element  of  estoppel,  we  under- 
stand the  law  to  be  settled  in  this  State,  by  repeated'decisions 
of  tlie  Supreme  Court,  that  the  essential  requisites  of  a  valid 
dedication  of  real  estate  to  public  use  are:  an  intention  or  de- 
sign on  the  part  of  the  owner  of  the  soil  to  so  dedicate,  to  be 
clearly  and  satisfactorily  shown;  and  in  the  absence  of  an  ex- 
press dedication,  acceptance  and  user  by  the  public  authorities 
and  the  public. 

We  have  carefully  examined  the  evidence  in  this  record.  It 
appears  that  James  Morgan  was  the  owner  of  the  land  at  the 
time  in  question.  There  is  nothing  in  the  evidence  tending 
to  establish  any  element  of  estoppel,  or  of  an  express  dedica- 
tion; nor  is  there  any  tending  to  prove  any  act  or  declaration 
on  his  part,  sliowing  an  intention  to  dedicate  these  several 
strips  of  ground  in  question  to  public  use  as  streets;  nor  is 
there  anything  in  the  circumstances  shown,  from  which  such 
intention  may  be  clearly  inferred.  We  think  the  verdict  was 
unsupported  by  the  evidence,  and  that  the  court  erred  in  not 
granting  a  new  trial.  The  judgment  of  the  court  below  must, 
therefore,  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


David  H.  Keyes 

V. 

Elizabeth  Fuller. 

« 

1.  Instructions — Must  be  accurate. — Where  the  testimony  is  con- 
flicting, and  it  is  doubtfnl  on  which  side  the  weight  of  evidence  lies,  the  jury 
should  be  accurately  instructed. 

2.  Payment — Evidence. — ^Partial  payment  is  a  defense  pro  tanto,  and 
may  be  shown  under  a  plea  of  payment,  or  non-assumpsit,  and  it  is  error  to 
instruct  the  jury  that  the  defendant  under  a  plea  of  payment  must  show  a 
payment  of  the  whole  debt. 

3.  Possession  op  note — Presumption. — ^The  possession  by  the  plain 
tiff  of  a  promissory  note  with  no  indorsements  of  payment  thereon,  is  prima 
facie  evidence  that  the  whole  amount  stated  in  the  note  is  due  and  unpaid. 
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4.  Giving  prominence  to  pakticulab  pacts. — ^The  rule  against 
singling  out  and  giving  undue  prominence  to  particular  facts,  applies  only 
when  there  are  several  facts  tending  to  prove  or  disprove  a  given  proposition. 

Appeal  from  the  Superior  Court  of  Cook  county.  Tlie' 
Hon.  R.  S.  Williamson,  Jud^e,  presiding.  Opinion  filed  Jan^ 
nary  4,  1882. 

This  was  an  action  of  assumpsit,  brought  by  appellee  against 
appellant,  upon  a  promissory  note  for  $5,000,  made  by  appel- 
lant and  payable  to  appellees'  intestate,  Henry  Fuller.  The 
defense  was  payment.  On  the  trial  in  the  court  below,  appel- 
lee recovered  a  verdict  for  $4,400,  for  which  she.had  judgment 
Appellant  brings  the  case  here  for  review. 

Mr.  F.  A.  Smith,  for  appellant;  that  it  is  error  in  an  in- 
struction to  give  undue  prominence  to  a  particular  fact,,  cited 
Calef  v.  Thomas,  81  111.  478;  Moore  v.  Wright,  90  111.  470; 
Cushraan  v.  Cogswell,  86  111.  62;  111.  Linen  Co.  v.  Hough,  91 
111.  63;  Frame  v.  Badger,  79  111.  441;  Hewitt  v.  Johnson,  72 
111.  513;  Pro.  Life  Ins.  Co.  v.  Dill,  91  111.  174;  Adams  v. 
Smith,  58  111.  417;  Wabash  R  R  Co.  v.  Henks,  91  111.  406. 

Leave  to  amend  pleadings  necessary  to  present  an  issue  upon 
the  merits  is  a  legal  rii^ht:  Drake  v.  Drake,  83  111.  526;  Em- 
pire Fire  Ins.  Co.  v.  Eeal  Estate  Trust  Co.  1  Bradwell,  391. 

Messrs.  Grant,  Swift  &  Brady,  for  appellee;  that  posses- 
sion of  a  note  by  the  payee  unendorsed,  raises  a  presumption 
that  the  same  has  not  been  paid,  cited  Somervail  v.  Gillirs,  31 
Wis.  152;  Palmer  v.  Nassau  Bank,  78  111.  380;  Brown  v. 
Spofford,  95  U.  S.  478;  Collins  v.  Gilbert,  4  Otto,  763;  1 
Daniels  on  Neg.  Inst.  §  812. 

The  burden  was  upon  the  defendant  to  prove  payment:  1 
GreenFf 's  Ev.  §  74;  Johnson  v.  Breaton,  1  Bradwell,  293; 
Stevenson  v.  Marony,  29  111.  532;  Watt  v.  Kirby,  15  111.  200; 
Cantrell  v.  Fawcett,  2  Bradwell,  569. 

The  jury  are  to  judge  of  the  weight  of  the  testimony:  Car- 
penter V.  Ambroson,  20  111.  170;  Paton  v.  Stewart,  78  111. 
481;  Clark  v.  Gotts,  1  Bradwell,  454. 

Vol.  IX.  84 


/ 


530  Appeli^ate  Cottbts  of  Illinois. 

Keyes  v.  Fuller. 

Wilson,  P.  J.  The  evidence  in  this  case  was  very  conflict- 
ing. To  show  payment  of  the  note,  which  was  the  plaintiff's 
only  cause  of  action,  the  defendant,  appellant  here,  introduced 
sundry  checks  drawn  by  him  in  favor  of  Fuller,  duly  indorsed 
by  the  latter,  amounting,  in  the  aggregate,  to  more  than  the 
amount  of  the  note.  To  rebut  the  inference  that  tliese  checks 
were  given  on  account  of  the  indebtedness,  evidenced  by  the 
note,  appellee  introduced  checks  drawn  by  Fuller,  in  favor  of 
appellant,  and  by  him  indorsed,  aggregating  more  than  the 
sum  of  the  checks  drawn  by  appellant  in  favor  of  Fuller. 
There  was  also  proof  pro  and  con,  of  declaration,  and  admis- 
sions made  respectively,  by  appellant  and  Fuller,  as  to  the  ap- 
plication of  certain  payments,  and  as  to  the  amount  due  to 
Fuller.  On  the  part  of  appellant,  witnesses  testified  to  ad- 
missions of  Fuller,  to  the  effect  that  there  was  due  on  the  note 
only  $1,500  to  $1,800.  On  the  otiier  hand,  witnesses  for  ap- 
pellee testified  that  appellant  admitted  he  owed  the  whole 
amount  of  the  note,  but  denied  that  the  balance  due  on  the 
open  account  was  as  large  as  claimed  by  Fuller.  The  money 
dealings  between  the  parties  seem  to  have  been  carried  on  in  a 
very  loose  and  careless  way,  no  books  of  account,  showing  the 
payment  and  receipt  of  moneys  having  been  kept  between 
them,  so  far  as  appeared.  During  part  of  the  time  while 
these  checks  w^ere  passing  from  one  to  the  other,  the  note  was 
lost,  and  when  offered  in  evidence,  no  indorsements  of  pay- 
ments appeared  upon  it.  There  was  thus  an  irreconcilable 
discrepancy  in  the  proofs,  rendering  it  very  diflScult,  if  not 
impossible,  to  arrive  at  anything  like  a  satisfactory  conclusion 
as  to  the  true  amount  of  appellant's  indebtedness  to  Fuller. 

It  is  a  settled  rule  that  where  the  testimony  is  conflicting, 
and  it  is  doubtful  on  which  side  lies  the  weiglit  of  evidence, 
tlie  jury  should  be  accurately  instructed,  or  the  judgment  will 
be  reversed.  Wabash  E.  K.  Co.  v.  Henks,  91  111.  406;  Lake 
Shore  &  Mich.  Sou.  R  R  v.  Clemens,  7  Bradwell,  77;  Groodkind 
V.  Eogan,  8  Bradwell,  413.  The  plaintiff's  first  instruction  was 
as  follows:  "  The  court  instructs  the  jury  that  the  plea  and  de- 
fense of  payment  is  an  affirmative  issue;  and  the  defendant  in 
this  case,  in  order  to  establish  the  defense  of  payment,  is  bound 
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to  prove  the  fact  of  payment  of  the  amount  sued  for,  by  a  pre- 
ponderance of  all  the  evidence;  and  if  the  jury  believe,  from 
the  evidence,  that  the  weight  or  preponderance  of  all  the  evi- 
dence is  not  with  the  defendant,  and  in  favor  of  his  theory  of 
payment,  then  the  jury  will   find  the  issues  for  the  plaintiff." 

This  instruction  was  obviously  improper.  By  it  the  jury 
were  told  that  unless  the  defendant  had  proved  payment  of  the 
entire  amount  sued  for,  his  defense  had  failed.  Partial  pay- 
ment is  a  defense  pro  tantOy  and  may  be  shown  under  a  plea 
of  payment  or  non  assumpsit.  Hays  v.  Miller,  3  Scam.  427. 
The  court  should,  therefore,  have  instructed  the  jury  that  if 
they  believed  the  defendant  had  made  payments  on  the  note, 
though  less  in  amount  than  the  aniount  of  the  note,  it  consti- 
tuted a  good  defense  to  the  extent  of  the  payments  so  made. 

The  objection  to  the  plaintiff's  second  instruction  is  not  well 
taken.  The  instruction  is  as  follows:  "  That  the  plaintiff's 
possession  of  the  note  or  due-bill  sued  on,  witliout  any  endorse- 
ment of  payment  on  the  same,  is  jynraa  facie  evidence  that 
the  same  has  not  been  paid  or  cancelled,  and  the  presumption 
arising  from  such  possession  is  that  the  said  note  or  due-bill 
has  not  been  pjaid."  This  instruction  states  the  rule  of  law 
correctly,  and  was  applicable  to  the  facts  of  the  case.  The 
plaintiff  introduced  the  note  in  evidence,  and  rested.  There 
being  no  endorsement  of  payments  upon  the  note,  and  it 
being  in  the  possession  of  the  plaintiff,  the  presumption  was 
that  the  whole  amount  was  unpaid.  2  Whart.  Ev.  Tit.  Pre- 
sumptions. It  would  have  been  the  duty  of  the  court,  if  so 
requested  by  the  defendant,  to  have  further  instructed  that 
such  presumption  was  liable  to  be  rebutted  by  proof;  but  in 
the  absence  of  such  request  it  was  not  error  on  the  part  of  the 
court  to  omit  adding  a  qualification  to  that  effect. 

The  rule  against  singling  out  and  giving  undue  prominence 
to  particular  facts  in  an  instruction,  and  ignoring  other  facts 
proven,  has  no  application  in  the  present  case.  That  rule  ap- 
plies where  there  are  several  facts  tending  to  prove  or  disprove 
a  given  proposition.  Here  the  possession  and  putting  in  evi- 
dence of  the,  note  was  a  sin^rle  undisputed  fact,  and  constituted 
t))e  plaintiff's  entire  cnse,  in  the  first  instance.     Upon  the  fact 
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as  thus  presented  the  plaintiff  was  entitled  to  the  ruling  of  the 
court  as  to  the  presumption  of  law. 

For  the  error  of  the  court  in  giving  the  first  instruction,  the 
judgment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Beversed  and  remanded. 


9     said 
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Chables  a.  Schmj  )t 

V. 

James  Skelly. 

1.  Exceptions. — Exceptions  to  orders  and  rulings  of  the  trial  court  must 
be  duly  taken  and  properly  preserved  by  a  bill  of  exceptions,  or  they  cannot 
be  considered  on  an  appeal. 

2.  Matters  not  of  record. — All  motions  and  orders  made  during  the 
progress  of  a  cause,  except  such  as  belong  to  th^  record  proper,  must  be  pre- 
served by  a  bill  of  exceptions,  in  order  to  make  them  a  part  of  the  record  to 
be  considered  on  apper' 

Appeal  Irom  the  Circuit  Court  of  Cook  county,  the  Hon. 
Thos,  a.  Moran,  Judge,  presiding.     Opinion  filed  January  4, 

1882. 

James  Skelly  recovered  judgment  against  Charles  A.  Schmidt, 
before  a  justice  of  the  peace  of  Cook  county,  from  which  judg- 
ment Schtnidt  appealed  to  the  circuit  court.  When  the  cause 
was  called  for  trial,  it  was  discovered  that  the  transcript  re- 
turned by  the  justice  contained  merely  the  record  of  a  prior 
suit  between  the  same  parties;  and  thereupon  the  court  ordered 
the  defendant,  within  a  time  limited,  to  file  a  perfect  tran- 
script, the  defendant,  however,  insisting  at  the  time  that  the 
rule  to  file  a  transcript  should  be  directed  to  the  justice,  and 
not  to  him.  At  the  expiration  of  the  time  limited,  no  tran- 
script having  been  filed,  tlie  appeal  was,  on  motion  of  the 
plaintifi^,  dismissed  at  the  defendant's  costs,  for  non-compliance 
with  the  rule,  and  a  pt'ocedendo  awarded  to  the  justice.  A  sub- 
sequent motion  to  vacate  the  order  being  overruled,  the  defend- 
ant brings  the  record  to  this  court  by  appeal. 
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Mr.  H.  S.  BouTELL,  for  appellant;    that  the  rule  to  file  a 
transcript  should  be  entered  against  the  justice  before  whom 
the  case  was  tried,  cited  Rev.  Stat.  1880,  Chap.  79,  §§  65,  66; ' 
Little  V.  Smith,  4  Scam.  400. 

The  appeal  could  not  be  dismissed  until  a  transcript  had 
been  filed:  Eeed  v.  Driscoll,  84  111.  96;  Sheridan  v.  Beardsly, 
89  111.  477;  Rosenberg  v.  Barrett,  2  Bradwell,  386;  McManus 
V.  McDonough,  4  Bradwell,  180;  McMullen  v.  Graham,  6 
Bradwell,  239;  WoodhuU  v.  Kelly,.  6  Bradwell,  323;  Faas  v. 
O'Connor,  6  Bradwell,  593;  Steinborn  v.  Thomas,  8  Bradwell, 
515. 

Mr.  W.  0.  Minard  and  Mr.  W.  H.  Skelly,  for  appellee. 

Bailey,  J.  An  insuperable  obstacle  in  the  way  of  our  con- 
sidering any  of  the  errors  assigned  in  this  case  is  presented, 
by  the  fact  that  the  record  fails  to  show  that  any  exception 
was  preserved  to  any  of  the  orders  of  which  complaint  is  made. 
The  record  contains  what  is  called  a  bill  of  exceptions,  but 
that  document  contains  no  exception  to  any  matter  whatever. 
The  only  place  in  the  entire  record  where  mention  is  made  of 
an  exception,  is  in  the  order  of  the  court  overruling  the  motion 
to  vacate  the  judgment,  and  there  the  clerk  has  recited  that 
the  defendant  excepted  to  the  ruling  of  the  court  in  that  be- 
half. The  rule  requiring  the  defendant  to  file  a  transcript, 
and  the  subsequent  order  dismissing  the  appeal  for  non-com- 
plia'nce  with  that  rule,  do  not  appear  to  have  been  excepted  to, 
and,  as  a  necessary  consequence,  cannot  be  questioned  here  on 
appeal.  Hartford  Fire  Ins.  Co.  v.  City  of  Paris,  8  Bradwell, 
181 ;  Duncan  v.  Chandler,  5  Id.  499  ;  Van  Co  tt  v.  Sprague, 
Id.  99. 

Nor  is  the  exception  even  to  the  decision  of  the  court  over- 
ruling the  motion  to  vacate  the  order  of  dismissal,  properly 
preserved.  In  VanCott  v.  Sprague,  supra^  we  held  that  aU 
motions  and  orders  made  during  the  progress  of  a  cause,  ex- 
cept such  as  belong  to  the  record  proper,  must  be  preserved 
by  bill  of  exceptions.  Tested  by  the  rules  laid  down  in  that 
case,  the  motion,  as  well  as  the  decision  and  exception,  were 
not  a  part  of  the  record  proper,  and  could  only  be  preserved 
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by  bill  of  exceptions,  so  as  to  become  a  subject  of  review  in  this 
court.  There  being  then,  no  question  presented  by  the  record 
which  we  can  consider,  the  judgment  will  be  affirmed. 

Judcrtnent  affirmed. 


John  Mittel  et  al. 

V. 

City  of  Chicago. 


1.  Improvement  of  streets — Special  BENEFrrs. — Special  benefits, 
as  a  term  employed  in  cases  of  ansessments  for  improvements,  mean  benefits 
which  are  over  and  above  the  general  benefit  to  the  public  at  large. 

2.  Instruction  as  to  special  benefits. — An   instruction  as  to  such 
benefits,  which  states  that  the  question  to  be  detenuined  is,  whether  the  prop- 
erty has  been  benefited  by  an  improvement,  is  whether  its  market  value 
atter  the  improvement  is  made  is  skater  than  it  was  before,  is  erroneous, 
because  it  does  not  refer  the  cause  of  the  increase  in  value  to  the  making  of 
the  improvement. 

3.  Conduct  of  judge  at  the  trial. — Remarks  made  by  a  judge  during 
the  progress  of  a  trial,  indicating  his  opinion,  or  which  are  calculated  to  prej- 
udice a  party  to  the  suit,  are  grounds  for  reversal  of  the  judgment,  but  in 
this  case  the  court  cannot,  from  the  record,  see  that  any  such  cause  exists. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Elliott  Anthony,  of  the  Superior  Court,  sitting  as  Circuit 
Judge,  presiding.     Opinion  filed  January  4,  18S2. 


) 


Mr.  George  W.  Parks,  for  appellant. 

Mr.  Francis  Adams,  for  appellee;  that  objection  to  the  suf- 
ficiency of  the  notices  cannot  be  made  for  the  first  time  on  ap- 
peal, cited  French  v.  Creath,  Breese,  31;  Miller  v.  Metzger,  IC 
111.  390;  Yocum  v.  Waynes ville,  39  111.  220. 

Matter  in  abatement  should  be  insisted  on  at  the  earliest 
possible  moment:  Bliss  v.  Harris,  70  111.  343;  Huftalin  v. 
Misner,  70  111.  205;  Scott  v.  White,  71  111.  287. 

The  only  issue  for  the  jury,  on  an  application  for  confirma- 
tion of  an  assessment,  is  whether  the  premises  are  assessed 
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more  than  they  will  be  benefited:  Mun.  Incorp.  Law,  §  145; 
Guild  V.  Chicago,  82  111.  472;  Fagan  v.  Chicago,  84  111.  227; 
Bigelow  V.  Chicago,  90  III  49. 

The  report  of  the  commissioners,  or  assesment  roll,  ispritna 
facie  evidence  in  favor  of  the  issues,  and  casts  upon  the  ob- 
jectors the  burden  of  proving  their  objections:  Mun.  Incorp. 
Law,  §  145;  McAuley  v.  Chicago,  22  111.  563;  Wright  v.  Chi- 
cago, 48  111.  285;  Durham  v.  The  People,  67  111.  414;  Buck  v. 
The  People,  78  111.  560;  Chiniquy  v.  The  People,  78  111.  570; 
Pike  V.  The  People,  84  111.  80. 

Wilson,  P.  J.  This  was  an  appeal  from  a  judgment  of  the 
Circuit  Court  of  Cook  county,  confirming  an  assessment  made 
by  commissioners  appointed  by  the  county  court  to  make  an 
assessment  under  an  ordinance  passed  by  tlie  city  council  for 
the  improvement,  by  curbing,  grading  and  paving  North  av- 
enue, from  the  west  line  of  North  Clark  street  to  the  north 
branch  of  the  Chicago  river,  the  cost  of  the  improvement  to  be 
paid  by  special  assessment. 

Various  objections  were  urged  in  the  circuit  court  to  the 
preliminary  proceeding:  such  as  that  the  commissioners  did 
not  comply  with  the  statute,  by  mailing  proper  notices  to  the 
owners  of  the  premises  assessed,  etc.,  none  of  which,  however, 
were  tenable. 

The  5th  instruction  given  by  the  court  at  the  request  of 
appellee,  was  as  follows:  "The  jury  are  instructed  that  by 
special  benefits,  is  meant  an  increase  in  value  of  the  premises 
assessed  by  reason  of  the  improvement,  over  and  above  the 
general  benefit  to  the  public  at  large;  and  the  question,  there- 
fore, in  determining  whether  property  has  been  benefited  by  an 
improvement,  is  whether  its  market  value,  after  the  improve- 
ment is  made,  is  greater  than  it  was  before  the  improvement 
was  made." 

This  instruction  is  erroneous,  in  not  referring  the  cause  of 
the  increase  in  value  to  the  making  of  the  improvement. 
After  defining  correctly  what  is  meant  by  a  special  benefit,  as 
being  one  which  is  over  and  above  the  general  benefit  to  the 
public  at  large,  the  instruction  tells  the  jury  that  in   deter- 
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mining  whether  property  has  been  benefited  by  an  improve- 
ment, the  question  is  whether  the  market  value  of  the  property 
is  greater  after  the  improvement  was  made  than  it  was  before 
the  making  of  the  imorovement.  Its  market  value  after  the 
improvement  was  made,  may  have  been  very  much  greater 
than  it  was  before,  by  reason  of  the  general  advance  in  prop- 
erty, in  the  city,  or  from  other  causes  than  the  making  of  the 
improvement.  The  property  may  have  even  been  lessened  in 
value  by  the  making  of  the  improvement,  and  yet  have  been 
greater  in  value  after  the  improvement  was  made,  by  reason  of 
causes  wholly  disconnected  from  the  making  of  the  improve- 
ment. The  instruction  should  have  confined  the  increase  in 
value  to  such  as  was  caused  by  the  making  of  the  improve- 
ment. 

Objection  is  made  to  the  action  of  the  court  in  putting  cer- 
tain questions  to  the  defendant's  witnesses,  on  the  ground 
that  the  questions  were  put  in  a  sarcastic  and  improper  man- 
ner, and  were  calculated  to  prejudice  the  minds  of  the  jury 
against  the  defendant.  We  cannot  say  that  the  questions 
were  improper  in  substance  ;  nor  are  we  able  to  determine  by 
merely  reading  them,  as  they  appear  in  the  bill  of  exceptions, 
what  was  the  tone  or  manner  of  the  judge  in  propounding 
them.  Remarks  made  by  a  judge  during  the  progress  of  a 
trial  indicating  his  opinion  as  to  the  weight  of  evidence  intro- 
duced, or  which  are  calculated  to  prejudice  a  party  to  the  suit, 
is  ground  for  reversal  of  the  judgment.  Deshler  v.  Beers,  32 
111.  368.  We  are  not  justified  in  assuming  from  the  mere 
statement  of  counsel,  that  the  questions  were  put  in  an  im- 
proper manner. 

For  the  error  of  the  court  in  giving  appellee's  fifth  instruc- 
tion, the  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Eeversed  and  remanded. 
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John  Titley 

V. 

Fred  Kaehler  et  al. 

1.  Practice — Affidavits  to  disprove  record. — ^Facts  proi)erly  ap- 
pearing of  record  are  conclusive,  and  cannot  be  impeached  by  affidavits;  but 
where  the  record  is  faulty  in  not  making  a  proper  statement,  affidavits  may 
be  resorted  to  for  the  purpose  of  ascertaining  what  was  meant. 

2.  Call  of  cases — Calendar — Preliminart  call. — Where  the  record 
states  that  an  appeal  was  dismissed  upon  the  call  of  the  '*  calendar/'  and 
does  not  show  that  such  appeal  was  dismissed  when  reached  for  trial  ui)on 
th  J  regular  call  of  the  docket,  it  is  irregular,  and  the  order  of  dismissal  will 
be  set  aside. 

3.  Appeal  frok  justice  court — Trial  db  novo. — Upon  an  appeal 
from  a  judgment  of  a  judgment  of  a  justice,  the  cause  stands  for  trial  de  novo 
in  the  appellate  court,  and  the  parties  have  the  same  standing  in  the  latter 
court  as  if  the  suit  had  been  originally  bronght  in  that  court. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  of  the  Superior  Court,  sitting  as  Circuit 
Judge,  presiding.     Opinion  filed  January  4,  1882. 

This  was  a  suit  brought  by  Fred  Eaehler  and  others,  against 
John  Titley  and  Ira  H.  Wilson,  before  a  justice  of  the  peace  of 
Cook  county.  On  the  trial  before  the  justice,  the  suit  was  dis- 
missed as  to  Wilson,  and  judgment  was  rendered  against  Tit- 
ley for  $133.88  and  costs,  from  which  judgment  Titley  appealed 
to  the  circuit  court.  The  appeal  was  perfected  February  10, 
1880,  by  filing  an  appeal  bond  with  the  clerk  of  the  circuit 
court.  On  the  23rd  day  of  the  same  month,  the  plaintiffs  en- 
tered their  appearance  in  writing,  and  the  transcript  and  pa- 
pers from  the  justice  were  filed  in  the  circuit  court  on  the  4th 
day  of  the  following  March.  On  the  23rd  day  of  March,  1881, 
the  appeal  was  dismissed  for  want  of  prosecution,  the  order  of 
dismissal  appearing  in  the  record  l)eing  as  follows: 

"  And  now  at  this  day,  said  cause  being  reached  on  the  call 
of  the  calendar,  and  the  defendant  not  being  present  nor  any 
one  for  him,  thereupon,  on  motion  of  said  plaintiffs,  by  their 
attorney,  it  is  ordered  by  the  court  that  said  appeal  be,  and  it 
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i8  dismissed  out  of  this  court  for  want  of  prosecution,  at  said 
defendant's  costs,  and  that  said  plaintiff  have  procedendo  to 
the  court  below.  And  nowhere,  on  motioUj  tlie  court  assesses 
plaintiffs'  damages  against  defendant  for  delay  to  the  sum  of 
$13.38.  Wherefore,  it  is  considered  that  said  plaintiff  recover 
of  said  defendant  $13.38,  their  statutory  damages,  so  as  afore- 
said by  the  court  assessed,  together  with  tlieir  costs  in  this  court 
in  this  behalf  expended,  to  be  taxed,  and  liave  execution  there- 
for." 

Three  days  afterwards,  and  at  the  same  terra  of  court,  the 
defendant  entered  his  motion  to  vacate  the  foregoing  order, 
and  in  support  of  such  motion  read  various  affidavits,  showing 
that  said  appeal  was  dismissed  on  a  preliminary  call  of  tlie 
docket;  that  the  trial  calendar  of  the  judge  before  whom  the 
case  was  pending  for  the  day  on  which  the  order  of  dismissal 
was  entered,  coiximenced  at  number  207,  and  ended  at  number 
399,  this  cause  being  number  496,  so  that  it  could  not  have 
been  reached  for  trial  in  regular  order  for  several  days  there- 
after. The  affidavits  further  show  that  on  the  morning  of  the 
day  on  which  the  appeal  was  dismissed,  the  defendant's  attor- 
neys learned  the  fact  that  there  was  to  be  a  preliminary  call 
of  the  docket  before  said  judge,  and  having  a  case  of  an  earlier 
number,  which  they  understood  would  be  within  such  prelim- 
inary call,  one  of  them  attended  until  the  last  mentioned  case 
was  passed  on  such  call,  and  that  before  the  call  was  concluded, 
he  was  summoned  into  another  court-room  to  attend  to  mat- 
ters relating  to  another  case,  which  stood  for  trial  there  on  the 
same  day,  and  which  demanded  his  immediate  attention;  that 
defendant's  attorneys  supposed  that  the  preliminary  call  would 
only  embrace  fifty  cases,  which  would  not  include  the  present 
case,  and  that  they  had  no  suspicion  that  this  case  was  within 
the  call  until  the  next  morning,  when  they  ascertained  that 
the  appeal  had  been  dismissed.  The  affidavits  also  tend  to 
show  that  the  defendant  had  a  good  defense  to  the  action  on 
the  merits. 

On  the  hearing  of  the  motion,  the  court  refused  to  vacate 
the  order  of  dismissal,  to  which  decision  the  defendant  duly 
excepted,  and  now  brings  the  record  to  this  court  by  appeal. 
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Messrs.  Ellis  &  Meek,  for  appellant;  arguing  against  tlie 
anthoritj  of  the  court  to  establish  a  special  rale  as  to  the  call 
of  cases,  cited  Constitution,  Art.  VI,  §  29;  The  People  v.  Kum- 
sey,  64  III.  44;  Mitchell  v.  The  People,  70  111.  138:  Rev.  Stat. 
Chap.  110,  §  15;  Griswold  v.  Shaw,  79  111.  449;  Fisher  v.  Nat. 
Bank,  73  111.  34. 

The  trial  of  appealed  cases  is  de  novo:  Tindall  v.  Meeker,  1 
Scam.  137;  Frye  v.  Tucker,  24  111.  180. 

Mr.  H.  W.  WoLSRLET,  for  appellees;  that  setting  aside  a 
default  is  discretionary  with  the  court,  cited  Constantino  v. 
Wells,  83  111.  192;  P.  &.  R  L  R'y  Co.  v.  Mitchell,  74  III.  394; 
Mendell  v.  Kimball,  85  111.  582;  Smith  v.  Davis,  89  111.  203. 

The  affidavits  in  support  of  the  motion  fail  to  show  diligenco 
jn  the  part  of  the  appellant  or  his  attorneys:  Liuington  v. 
Strong,  8  Bradwell,  388;  Mendell  v.  Kimball,  85,  111.  582; 
Kern  v.  Strasberger,  71  111.  415;  Pan  ton  v.  Manley,  89  111.  458. 

Bailey,  J.  The  judgment  of  the  court  below  dismissing 
the  appeal  in  this  case,  recites  that,  ^'  said  cause  being  reached 
jn  the  call  of  the  calendar,"  etc.,  the  appeal  was  dismissed  for 
want  of  prosecution.  The  point  is  made  that  by  this  recital, 
the  order  of  dismissal  appears  to  have  been  entered  when  the 
3anse  was  reached  for  trial  in  its  order  on  the  docket,  and  that 
this  fact  thus  established,  cannot  be  controverted  by  the  affi- 
davits tiled  in  support  of  the  motion  to  vacate  the  order.  We 
agree  with  counsel  that  facts  properly  appearing  by  the  record 
are  conclusively  proven,  and  that  their  truth  cannot  be  im- 
peached by  affidavits.  We  are  of  the  opinion,  however,  that 
the  record  in  this  case,  when  properly  interpreted,  fails  to 
dhow  that  the  cause  was  reached  for  trial  in  its  order  on  the 
docket. 

The  record  speaks  only  of  a  "call  of  the  calendar.^^  The 
word  "  calendar"  is  not  used  in  our  statute,  and  it  may  or  may 
not  be  synonymous  with  the  statutory  word  "docket."  Its 
ordinary  signification  is,  a  list  or  enumeration  of  causes  ar- 
ranged  for  trial  in  court,  but  there  is  nothing  in  the  word  from 
which  it  can  be  determined  how  such  list  was  made  up,  or 
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upon  what  principle  the  various  causes  were  arrangeil  thereon 
The  statute  requires  the  clerks  of  courts  to  keep  a  docket 
which  shall  contain  the  names  of  the  parties,  etc.,  to  all  causeE 
pending  in  their  respective  courts,  arranged  in  the  order  of 
the  dates  of  their  comuienceraent.  The  record  here,  however 
instead  of  employing  the  statutory  word,  uses  one  which  may 
signify  a  list  made  up  upon  entirely  different  principles,  and 
we  must  therefore  hold  tliat  it  fails  to  show  that  the  cause  w.as 
reached  in  its  order  on  the  docket.  It  may,  furthermore,  be 
observed,  that  tlie  record  does  not  state  that  the  cause  was 
reached  for  trlalj  or  upon  a  call  of  the  calendar,  where  the 
causes  were  being  called  for  trial,  but,  so  far  as  appears,  it  may 
have  been  upon  precisely  such  preliminary  call  as  is  described 
in  the  affidavits.  We  are  at  liberty,  therefore,  to  look  into 
the  affidavits  for  the  purj>ose  of  ascertaining  the  circumstances 
under  which  the  appeal  was  dismissed. 

The  affidavits  show  that  it  was  dismissed  for  want  of  prose- 
cution, on  a  preliminary  call  of  the  docket,  the  only  default  in 
the  prosecution  of  his  appeal  alleged  against  the  defendant, 
being  a  failure  to  appear  and  respond  to  such  call.  At  that 
time  the  cause  had  not  been  reached  in  its  order  on  the 
docket,  and  as  the  business  of  the  court  was  then  progressing, 
it  could  not  have  been  reached  for  several  days  thereafter. 
The  only  question  then  for  us  to  consider  is,  whether  the  mere 
absence  of  the  defendant  from  this  preliminary  call,  consti- 
tuted, of  itself,  a  failure  to  prosecute  his  appeal. 

The  record  fails  to  show  the  existence  of  any  rule  of  prac- 
tice in  the  circuit  court  of  Cook  county  in  relation  to  prelim- 
inary calls  of  the  docket,  and  this  case,  therefore,  must  be 
decided  on  the  assumption  that  no  such  rule  exists.  As  to 
what  tlie  proper  practice  would  be  if  such  a  rule  were  adopted 
and  entered  of  record^  we  desire  to  express  no  opinion. 

Under  our  practice,  an  appeal  from  a  justice  of  the  peace 
brings  the  cause  into  the  appellate  court  for  trial  de  novo^  on 
the  merits.  Section  72  of  the  statute  in  relation  to  justices 
and  constables,  provides  that  in  the  appellate  court  no  ex- 
ception shall  be  taken  to  the  process  or  proceedings  before  the 
justice,  "but  the  court  shall  hear  and  determine  the  same  in 
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a  summary  way,  according  to  the  justice  of  the  case,  without 
pleading  in  writing;  "  and  section  74  of  the  same  statute  is  as 
follows:  "The  plaintiff  in  the  justice's  court  shall  be  plain- 
tiff in  the  appellate  court,  on  the  trial  of  the  appeal,  and  the 
rights  of  the  parties  shall  he  the  same  as  in  original  actions.^^ 
It  is  plain  that  by  these  provisions  of  the  statute,  the  parties 
to  a  suit  brought  into  the  circuit  court  by  appeal  from  a  jus- 
tice of  the  peace,  stand  upon  precisely  the  same  footing  wi  th 
parties  to  suits  originally  brought  in  the  circuit'  court,  except 
that  the  pleadings  need  not  be  in  writing.  The  appeal  is 
merely  a  mode  by  which  the  parties  and  the  matters  in  con- 
troversy between  them  are  brought  before  the  court;  but  the 
appeal  being  once  perfected  and  the  parties  in  court,  their  re- 
lations to  the  court  and  to  each  other  are  identical  with  those 
of  parties  to  original  actions. 

It  may  be  conceded  to  be  the  duty  of  parties  to  actions 
whether  original  or  brought  into  court  by  appeal,  to  appear  in 
court  whenever  the  case  is  liable  to  be  called,  for  the  purpose  of 
taking  any  step  in  its  prosecution  or  defense.  Thus,  in  original 
actions,  the  parties  may  be  required  to  appear  for  purposes  of 
pleading  until  issues  are  finally  reached,  and  in  all  cases  they 
may  be  called  upon  to  be  present  in  court  to  answer  to  motions 
or  other  proceedings  in  the  course  of  the  litigation,  or  when 
the  cause  is  reached  for  trial.  But  we  know  of  no  rule  of  prac- 
tice, either  prevailing  at  common  law  or  created  by  any  statute, 
which  makes  it  incumbent  upon  a  party  litigant  or  his  attorney 
to  be  in  attendance  upon  court  at  a  time  when  no  step  is  to  be 
taken  in  the  prosecution  or  defense  of  his  suit. 

In  appeal  cases,  after  the  appeal  bond  is  filed,  the  transcript 
and  papers  returrfed  by  the  justice,  and  the  appearance  of  the 
appellee  entered,  all  the  steps  necessary  to  entitle  the  appellant 
to  a  trial  de  novo  have  been  taken.  After  that,  there  is  no 
further  occasion,  in  order  to  the  due  prosecution  of  the  appeal, 
for  him  to  be  present  in  court,  until  the  cause  is  reached  for 
trial.  If  he  absents  himself  at  that  time,  he  may  undoubtedly 
be  regarded  as  having  abandoned  his  appeal,  and  it  may  then 
be  dismissed  for  want  of  prosecution.  But  his  absence  on 
other  occasions,  when  no  steps  are  to  be  taken  in  his  case,  and 
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when  it  cannot  be  reached  or  called  for  trial,  is  no  abandonment 
or  neglect  of  his  appeal,  and  cannot,  by  any  process  of  reason- 
ing, be  tortured  into  a  failure  to  prosecute  it 

The  practice  of  making  preliminary  calls  of  the  docket  which, 
it  seems,  has  prevailed  to  some  extent  in  the  courts  of  Cook 
count}',  has,  as  we  may  presume,  been  adopted  for  the  purpose  of 
obtaining  in  advance  information  as  to  the  condition  of  the 
business  before  the  court.  This  information,  doubtless,  is 
highly  desirable  for  the  guidance,  both  of  the  court,  and  of  the 
attorneys  and  suitors  who  may  have  business  before  it.  But  it 
must  be  conceded,  that  the  practice  is  based  upon  no  rule  of 
either  common  or  statutory  law,  and  in  the  absence  of  any  rule 
of  court  authorizing  it,  it  is  without  warrant  of  law,  and  rests 
upon  the  mere  will  of  the  judge  who  presides  over  the  court 
We  do  not  say  that,  even  under  these  circumstances,  the  court 
may  not  properly  call  over  the  docket  in  advance,  to  ascertain, 
80  far  as  practicable,  what  causes  may  be  ready  for  trial;  but  we 
do  not  think  the  court  has  power  to  compel  the  attendance  of 
suitors  or  their  attorneys  upon  such  call,  in  such  sense  as  to 
hold  them  in  default  for  non-attendance,  and  dismiss  them 
out  of  court;  or,  as  in  this  case,  enter  an  order  which  becomes, 
by  operation  of  law,  a  final  adjudication  between  the  parties  of 
the  subject  matter  of  the  litigation. 

In  the  case  of  Kilian  v.  Clark,  decided  at  this  term,  we  con- 
sidered the  same  question  presented  here,  and  we  still  adhere 
to  the  views  expressed  in  the  opinion  in  that  case. 

We  think  the  absence  of  the  defendant  in  this  case 
from  the  preliminary  call  of  the  docket,  was  not  a  failure  to 
prosecute  his  appeal,  and  that  the  order  of  the  court  dismissing 
the  appeal  for  that  cause  was  erroneous.  The  judgm'fent  will 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Town  of  Lyons 

V. 

Thomas  Cook, 
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1.  Taxation — Recovery  op  taxes  paid  to  municipality. — ^To  make 
a  municipality  liable  to  refund  taxes  that  have  been  paid  to  a  collector, 
three  things  are  essential.  The  tax  must  have  been  illegal  and  void,  not 
merely  irregular;  it  must  have  been  paid  undir  compulsion,  or  its  legal  equiv- 
alent; and  it  must  have  been  paid  over  by  the  collecting  officer,  and  have 
been  received  to  the  use  of  the  municipality. 

2.  Township  law — Order  op  town-clerk  to  pay  money. — An  order 
of  the  town -clerk,  upon  the  supervisor  of  the  town,  to  pay  a  certain  sum  to 
a  person  therein  named,  is  not  binding  upon  the  town. 

3.  Payment  in  error. — Money  paid  under  a  mistake  of  law  cannot  be 
recovered  back;  but  a  payment  made  under  a  mistake  as  to  material  facts 
may  be  recovered.  In  the  latter  case  the  burden  of  proof  is  upon  the  plaintiff, 
to  show  that  payment  was  made  under  a  mistake  of  facts. 

4.  Auditing  claims — Certipicate  op  auditors. — The  auditing  board 
of  a  town  cannot  by  the  mere  act  of  auditing  a  claim  and  making  their  certi- 
ficates thereto,  create  a  legal  liability  on  the  part  of  the  town,  where  such 
claim  is  without  basis  in  law  or  in  fact. 

5.  Towns — Claims  against — Action  op  electors. — If  it  had  been 
shown  that  the  tax  was  illegal:  that  the  board  of  auditors  delivered  their  cer- 
tificate to  town  clerk  to  be  pl^x^d  on  file  for  the  inspection  of  the  inhabitants; 
and  that  the  electors  at  the  annual  meeting,  by  a  majority  vote,  had  deter- 
mined not  to  accept  plaintiff's  money,  there  would  be  some  ground  for  hold- 
ing that  plaintiff  might  maintain  an  action  therefor,  if  brought  within  five 
years. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Elliott  Anthony,  of  the  Superior  Court,  sitting  as  Circuit 
Judge,  presiding.     Opinion  filed  January  4,  1882. 

Tliis  action  was  brought  in  the  court  below  by  Cook,  the 
appellee,  against  the  town  of  Lyons,  the  appellant,  October  2, 
1879.  The  declaration  contains  two  special,  and  the  common 
counts.  The  first  special  count  was  upon  an  alleged  promis- 
sory note,  made  November  3,  1871,  by  defendant  to  plaintifi*, 
for  $131.84.  The  second  was  upon  an  instrument  in  the  fol- 
lowing form : 
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"  $131.84.  Town  Clerk's  Office, 

"  Lyons  Township,  November  3,  1871. 
"  The  Town  Supervisor  will  pay  to  Thomas  Cook  or  order, 
the  sum  of  one  hundred  and  thirty-one  ^  dollars,  being  the 
amount  audited  on  the  9tli  day  of  September,  1871,  as  appears 
from  the  certificate  of  Town  Auditors  on  file  in  my  office,  for 
town  tax  paid  in  error  for  1869. 

"  D.  0.  Shepherd,  Town  Clerk." 

The  defendant  pleaded  the  general  issue  to  the  whole  dec- 
laration, and  to  the  common  counts,  the  Statute  of  Limitations 
of  five  years,  to  which  there  was  a  replication  traversing  the 
plea.  The  cause  was,  by  agreement,  tried  by  the  court  with- 
out a  jury.  On  the  trial  the  plaintiff  offered,  and  the  court 
admitted,  in  evidence  against  the  objection  and  exception  of 
defendant,  the  order  of  the  town  clerk  upon  the  supervisor  as 
above  given;  also  a  document  purporting  to  be  a  copj'  of  the 
certificate  of  the  board  of  auditors  of  said  town  for  the  year 
1871,  containing  some  forty  items,  among  which  was  this: 

"Town  of  Lvons,  Dr.  to  Thomas  Cook. 

"  For  town  tax  paid  in  error  for  1869 $120.51 

"  Interest 11.33 


•  -  ■ 


"  Total $131.84 

To  this  document,  which  purported  to  have  been  signed  by 

three  persons  styling   themselves   Board  of  Auditors,    there 

was   appended   this   certificate:     "I  hereby  certify  that   the 

above  is  a  correct  copy  of  the  auditing  sheet  of  the  Board  of 

Auditors  of  the  town  of  Lyons,  for  the  year  ending  Sept  9tli, 

1871. 

J.  B.  Ryan,  Town  Clerk." 

The  plaintiff  rested  his  case,  and  on  behalf  of  defendant  it 
was  shown  that,  in  the  early  part  of  the  year  1870,  the  plain- 
tiff voluntarily,  and  without  any  compulsion,  paid  to  the  col- 
lector of  taxes  in  and  for  said  town,  the  sum  of  $120.51  afore- 
said, as  and  for  the  taxes  upon  his  property  in  said  town  for 
the  year  1869,  which  was  all  the  evidence  in  the  case.  Tlie 
court  found  the  issues  for  the  plaintiff,  and  assessed  his  dam- 


First  District — October  Term,  1881.       545 

Town  of  Lyons  y.  Cook. 

ages  at  $131.84.  The  defendant  moved  to  set  aside  the  find- 
ing, and  for  a  new  trial,  which  was  overruled,  and  judgment 
given,  from  which  the  defendant  prosecutes  this  appeal. 

Messrs.  Dent  &  Black,  for  appellant;  that  payment  made 
under  a  mistake  of  law  cannot  be  recovered  back,  cited  Elston 
V.  City  of  Chicago,  40  III.  514;  Falls  v.  City  of  Cairo,  68  111.. 
403. 

The  town  order  was  not  authorized  by  law,  and  therefore  no- 
eflFect  can  be  given  to  it:  Hewitt  v.  Board  of  Education,  94 
111.  528;  Board  of  Education  v.  Taft,  7  Brad  well,  571. 

The  board  of  auditors  cannot  create  a  binding  obligationi 
against  the  town:  Bradley  v.  Ballard,  55  111.  413;  Town  of 
Petersburg  v.  Mappin,  14  III.  193. 

To  recover  taxes  voluntarily  paid,  it  must  be  shown  that 
they  were  illegal,  and  were  paid  under  compulsion  or  its  legal 
equivalent:  Cooley  on  Taxation,  565. 

The  town  was  not  liable  for  interest:  Chicago  v.  The  People, 
56  111.  327;  County  of  Pike  v.  Hosford,  11  111.  170;  City  of 
Pekin  v.  Keynolds,  31  111.  529. 

Mr.  John  P.  Wilson,  for  appellee;  cited  Town  of  Lyons  v. 
Cooledge,  89  111.  529. 

McAllister,  J.  There  were  three  indispensable  conditions 
to  a  liability  on  the  part  of  the  town  of  Lyons,  to  pay  back 
to  Cook  the  money  paid  by  him  in  the  early  part  of  1870,  as 
and  for  the  town  taxes  of  1869,  in  question  in  this  case:  1.  The 
tax  must  have  been  illegal  and  void,  and  not  merely  irregular. 
2.  It  must  have  been  paid  under  compulsion,  or  the  legal 
equivalent.  3.  It  must  have  been  paid  over  by  the  collecting 
officer  and  have  been  received  to  the  use  of  the  municipality. 
Cooley  on  Taxation,  565,  and  cases  in  notes.  Elston  v.  Chica- 
ga,  40  111.  514. 

There  is  no  evidence  in  the  record  tending  to  show  that  the 
tax  so  paid  was  illegal  or  void.  The  theory  of  the  liability  to 
pay  back  or  restore  such  taxes  is  that  the  municipality  has  re- 
ceived the  money  of  the  tax  payer,  which  in  equity  and  good 
conscience  such  municipality  ought  not  to  retain;  and  the  lat- 
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ter  will  be  regarded  as  retaining  the  same  for  such  taxpayer 
and  to  his  use,  provided  the  tax  was  illegal  and  void,  and  it 
was  paid  under  compulsion.  "  And  it  is  invariably  held,"  says 
the  court,  in  Elston  v.  Chicago,  supra^  "that  a  payment  is  not 
to  be  regarded  as  compulsory,  unless  made  to  relieve  the  per- 
son or  property  from  an  actual  and  existing  duress  imposed 
upon  him  by  the  party  to  whom  the  money  is  paid."  Whether 
there  may  not  be  a  legal  equivalent  for  such  actual  existing 
duress,  it  is  not  necessary  to  inquire,  because  here,  as  the  evi- 
dence conclusively  shows,  the  plaintiff  below  paid  the  tax  in 
question  voluntarily  and  without  any  sort  of  compulsion.  The 
tax  not  being  illegal  and  void,  and  the  plaintiff  having  paid  it 
voluntarily,  the  town  of  Lyons,  if  the  money  had  been  paid 
over  by  the  collector,  would  not  hold  it  against  equity  and  good 
conscience,  and  to  the  use  of  plaintiff;  and  was  not,  therefore, 
under  such  equitable  duty  to  pay  it  back,  as  would  give  rise  to 
an  implied  undertaking  to  do  so.  There  being  no  implied 
undertaking,  on  the  part  of  the  town,  to  pay  back  this  money, 
we  are  next  to  consider  how  the  liability  of  the  town  was  af- 
fected by  the  order  of  the  town  clerk  upon  the  supervisor,  of 
November  3J,  1871,  to  pay  the  money  to  plaintiff.  Counsel 
for  the  latter  has  referred  us  to  no  provision  of  the  Township 
Organization  Act  of  1861,  then  in  force  and  governing  this 
case,  which  can  be  regarded  as  conferring  any  authority  upon 
the  clerk  to  make  such  an  order,  or  bind  the  town  in  any  such 
way. 

Sec.  1,  Art.  10  (Laws  1861,  p.  231),  declares  that  the  super- 
visor, town  clerk,  and  justices  of  the  peace  of  the  town,  shall 
constitute  a  board  of  auditors,  to  examine  the  accounts  of  the 
overseers  of  the  poor,  and  commissioners  of  highways  for  such 
town,  for  moneys  received  and  disbursed  by  them.  Section  3 
requires  the  board  to  meet  at  the  town  clerk's  oflSce,  for  the  pnr- 
pose  of  examining  and  auditing  the  town  accounts  semi-annu- 
ally, on  the  Tuesday  next  preceding  the  annual  meeting  of  the 
board  of  supervisors,  and  on  the  Tuesday  next  preceding  the  an- 
nual town  meeting.  Section  4  provides  that  the  accounts  so  aud- 
ited and  those  rejected,  if  any,  shall  be  certified  by  the  auditors, 
or  a  majority  of  them,  and  delivered  to  the  town  clerk,  to  be 
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by  him  kept  on  file,  for  the  inspection  of  any  of  the  inhabi- 
tants of  the  town,  and  shall  be  produced  by  the  town  clerk,  at 
the  next  annnal  meeting,  and  shall  be  there  read  by  him. 
Section  5  provides  that  the  board  of  auditors  shall,  at  the 
same  time  and  place  as  above,  examine  and  audit  all  charges 
and  claims  against  their  respective  towns,  and  the  compensa- 
tion of  all  town  oflScers,  except  supervisors,  for  county  services. 

Then  section  7  declares:  '^  The  said  board  shall  make  a 
certificate  to  be  signed  by  a  majority  of  said  board,  specifying 
the  nature  of  the  claim  or  demand,  and  to  whom  the  amount 
is  allowed;  and  shall  cause  said  certificate  to  be  delivered  to 
the  town  clerk  of  said  town,  to  be  by  him  kept  on  file,  for  the 
inspection  of  the  inhabitants  of  said  town;  and  the  aggregate 
amount  shall  be  delivered  to  the  supervisor,  to  be  by  him  laid 
before  the  board  of  supervisors,  at  their  annnal  meeting.  *  * 
The  claims  and  compensation  audited  and  allowed  shall  be 
read  to  the  electors,  at  the  next  annual  meeting,  as  directed  in 
section  four  of  this  article." 

Article  9  (Laws  1861,  p.  231),  defines  the  duties  of  town 
clerk,  and  contains  no  provision  from  which  any  such  authority 
may  be  inferred. 

After  a  careful  examination  of  that  statute,  we  are  brought 
to  the  conclusion,  that  the  order  of  the  town  clerk  upon  the 
supervisor  to  pay  plaintiff  the  sum  of  one  hundred  and  thirty- 
one  dollars  and  eighty-four  cents,  for  town  tax  paid  in  error 
for  1869,  cannot  be  sustained  as  valid  and  binding  on  the 
town  by  any  provision  of  the  statute  or  the  common  law. 
What  is  meant  by  "  town  tax  paid  in  error  for  18691"  Was 
it  paid  in  error  of  law  or  of  fact?  The  case  does  not  disclose. 
No  proposition  of  law  is  better  settled  than  that  money  volun- 
tarily paid  by  one,  with  the  knowledge,  or  means  of  knowledge, 
of  the  facts,  cannot  be  recovered  back  again,  on  account  of 
such  payment  having  been  made  under  an  ignorance  of  the  law. 
Bilbie  v.  Lumley,  3  East,  469;  Brown  v.  McKinally,  1  Esp. 
279;  Pangbum  v.  Bull,  1  Wend.  345;  Elston  v.  Chicago,  supra. 

The  burden  of  proof  was  upon  the  plaintiff  to  make  out  his 
case  by  a  preponderance  of  evidence.  If  he  paid  under  a  mis- 
take of  material  facts,  he  should  have  shown  it    The  order, 
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therefore,  was  nugatory,  both  as  respects  the  creation  of  a  h*a- 
bility  on  the  part  of  the  town,  or,  as  evidence  of  money  had 
and  received  to  plaintiffs  use. 

We  are  also  of  opinion  that  the  document  introduced  in  evi- 
dence, purporting  to  be  a  copy  of  the  certificate  of  the  board 
of  auditors  of  claims  audited,  was  wholly  insufficient  to  sup- 
port either  count  of  the  plaintiff's  declaration,  because  the 
mere  making  and  signing  said  certificate  was  but  one  step  of 
several  required  by  the  statute,  to  bring  the  matter  before  the 
electors  at  their  annual  meeting,  for  their  approval  or  disap- 
proval. There  is  nothing  in  the  certificate  of  the  town  clerk 
appended  to  such  document,  or  in  any  evidence  aliunde^  tend- 
ing to  show  that  the  original  had  ever  been  on  file  with  the 
clerk  for  the  inspection  of  the  inhabitants  of  the  town;  or 
that  it  had  ever  been  produced  by  the  clerk  or  anybody  else, 
and  read  to  the  electors,  at  their  annual  meeting,  as  required 
bv  the  statute. 

The  doctrine  is  wholly  inadmissible  that  the  board  of  audi- 
tors can,  by  their  mere  act  of  auditing  a  claim,  and  making* 
their  certificate,  create  a  legal  liability  on  the  part  of  the  town, 
where  such  claim  is  without  basis  in  law  or  fact.  If  it  were 
shown  that  the  tax  in  question  was  illegal  and  void;  that  the 
board  of  auditors  delivered  their  certificate  to  the  town  clerk 
to  be  on  file  for  the  inspection  of  the  inhabitants  of  the  town; 
and  that  the  clerk  produced  and  read  it  to  the  electors,  at  their 
next  annual  meeting,  and  the  latter,  by  a  majority  vote,  had 
determined  not  to  accept  plaintiff's  money,  though  voluntarily 
paid,  and  had  ordered  it  returned  to  him,  then  there  would  be 
some  ground  for  holding  that  an  action  brought  by  plaintiff, 
within  five  years,  might  be  maintainable.  The  legal  eftect  of 
a  voluntary  payment  of  a  void  tax  by  one  having  the  knowl- 
edge, or  means  of  knowledge,  of  the  facts,  seems  to  us,  in  one 
respect,  to  flow  from  principles  similar  to  those  which  govern 
in  making  a  parol  gift  of  personal  property,  irrevocable  as  be- 
tween the  parties,  where  there  is  no  fraud,  and  the  donor  not 
legally  incapacitated,  providing  there  is  an  actual  delivery  of 
the  thing  which  is  the  subject-matter  of  the  gift,  by  the  donor 
to  the  donee,  and  an  acceptance,  express  or  implied,  actual  or 
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presamed,  on  the  part  of  the  donee.  Such  a  transaction  ope- 
rates as  a  complete  transmutation  of  the  property  from  the 
donor  to  the  donee,  without  any  good  or  valuable  considera- 
tion. Suppose  A,  with  the  intention  of  making  a  gift  to  B, 
should  voluntarily  deliver  to  the  latter  a  hundred  dollars  in 
gold,  and  B  actually  or  presumedly  ac<5epts  it;  would  not  the 
property  in  the  gold  thereby  pass  absolutely  from  A  to  B?  It 
would.  So,  when  one  voluntarily  pays  a  void  tax  to  a  town, 
the  property  in  the  money  passes  thereby  to  the  town,  unless 
the  latter,  by  its  constituent  authority,  refuses  to  accept,  and 
orders  its  return.  But  to  return  to  the  supposed  case  between 
A  and  B.  Suppose,  after  the  delivery  of  the  gold  from  the 
former  to  the  latter,  and  the  transaction  became  executed  as  a 
gift,  inter  vivos,  that  B  should  make  a  gratuitous  promise  to 
pay  it  back  to  A;  could  the  latter  maintain  an  action  on  that 
promise?  We  think  not,  on  the  ground  that  there  was  no  new 
consideration  to  support  it  So  likewise  of  the  void  tax  vol- 
untarily paid;  unless  the  presumed  acceptance  was  rebutted 
by  some  definite  action  on  the  part  of  the  electors  at  their  an- 
nual meeting,  no  action  of  the  board  of  auditors  could  furnish 
the  foundation  for  any  express  or  implied  promise,  on  the  part 
of  the  town,  to  repay  it,  because  of  a  want  of  authority  to  give 
away  the  money  or  property  of  the  town;  and  because,  by  the 
voluntary  payment,  the  property  in  the  money  passed  to  the 
town,  and  it  was  not  against  equity  and  good  conscience  for 
the  town  to  retain  it. 

We  think  the  finding  and  judgment  below  were  unsupported 
by  evidence^  wherefore  the  judgment  must  be  reversed. 

Beversed. 
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9  660  Phebe  N.  Brown 

47  518  „ 

48  580  V. 

Ira  McCord  et  al. 

1.  Appeai>-<)ub8Tiok  of  fbeehold.— In  the  case  of  a  bill  filed,  allege 
ingi  among  other  things,  the  existence  of  certain  tax  deeds,  and  claiming 
Uiat  they  are  void,  and  praying  that  they  may  be  removed  as  clouds  upon 
the  title,  to  which  the  holder  of  the  tax  deed  answers,  denying  their  inva- 
lidity,  the  qaestion  of  a  freehold  is  involved. 

2.  Revenue  case. — ^The  prime  object  of  the  biU  was  to  compel  the  tenant 
to  pay  the  taxes  on  the  demised  premises,  according  to  the  covenants  in  her 
lease,  and  the  main  controversy  arose  as  to  the  validity  of  those  taxes.  This 
is  clearly  a  case  relating  to  the  revenue,  and  this  court  has  no  jurisdiction  to 
oonsider  the  case  on  appeal. 

.  Appeal  from  the  Superior  Court  of  Cook  county:  the  Hon. 
Geo.  Gardner,  Judge,  presiding.  Opinion  Hied  January  4, 
18Q2. 

In  this  case,  Ira  McCord,  trustee  of  the  estate  of  John 
McCord,  deceased,  filed  his  bill  in  chancery  against  Phebe  H. 
Brown,  the  city  of  Chicago,  and  others,  alleging  that  on  the 
10th  day  of  April,  1866,  Jason  McCord,  being  the  owner  of 
certain  lots  of  land  in  the  city  of  Chicago,  leased  tke  same  to 
said  Phebe  H.  Brown,  for  the  term  of  twenty  years  from  May 
1, 1866,  reserving  rent  at  the  rate  of  $125  per  month,  said 
lease  containing  a  covenant  on  the  part  of  the  lessee,  that,  in 
addition  to  said  rents,  she  would  pay  all  revenue  taxes  of  every 
description  on  said  premises,  during  said  term;  that  on  the 
28th  day  of  November,  1870,  said  Jason  McCord  died  intes* 
tate,  leaving  John  McCord  his  sole  heir,  who  also  died  March 
1,  1873,  leaving  a  will  under  which  the  complainant  became 
the  trustee  of  his  estate;  that  said  lessee  had  neglected  and  re- 
fused to  pay  a  large  amount  of  taxes  which  had  been  levied  on 
the  demised  premises,  and  had  permitted  liens  therefor  to  ac- 
crue to  a  large  amount,  and  had  thereby  allowed  and  caused 
the  complainant's  title  to  said  premises  to  become  jeopardized 
and  clouded;  that  two  tax  deeds,  under  sales  for  taxes  levied 
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by  the  city  of  Chicago,  purporting  to  convey  said  premises  to 
said  city,  had  been  issaed  and  recorded;  bnt  that  said  city  was 
ready  and  willing  to  accept  the  amount  of  taxes  due  to  it  upon 
said  premises,  and  relinquish  whatever  rights  it  had  acquired 
by  virtue  of  said  tax  deeds.  The  bill  alleges  the  invalidity  of 
said  deeds  by  reason  of  various  defects  and  informalities  in  the 
proceedings  under  which  they  were  executed,  and  prays  for  a 
decree  requiring  the  lessee  to  pay  the  taxes  in  arrears,  and,  in 
case  said  tax  deeds  should  be  found  to  be  void,  removing  the 
cloud  thereby  created  from  the  complainant's  title. 

Tlie  city,  in  its  answer,  sets  up  its  tax  deeds,  and  alleges  the 
vali<lity  of  said  deeds  and  of  the  title  thereby  conveyed,  but 
admits  that  it  is  willing  and  ready  to  accept  and  receive  the 
total  amount  of  said  taxes  with  interest  thereon,  at  the  rate  of 
six  per  cent  per  annum,  and  relinquish  whatever  interest  in 
the  premises  it  may  have  by  virtue  of  said  deeds,  but  only  on 
condition,  however,  that  the  total  amount  of  said  taxes  and 
interest  be  paid. 

Phebe  H.  Brown,  by  her  answer,  alleges,  amongst  other 
things,  her  readiness  and  willingness  to  pay  all  lawful  taxes 
due  on  said  premises,  but  that  many  unlawful  claims  had 
been  made  from  time  to  time,  which  she  had  endeavored  to 
separate  from  the  lawful,  that  all  lawful  claims  might  be 
duly  and  promptly  paid,  and  rehearses  in  detail  a  long  course 
of  litigation  set  on  foot  by  her  to  that  end;  that  she  cannot 
pay  the  valid  claims  until  such  separation  is  made,  and  admits 
that  there  is  no  way  in  which  the  clouds  upon  the  title  to  said 
premises,  created  by  said  tax  deeds,  can  be  removed  except  by 
a  decree  of  a  court  of  chancery. 

On  the  hearing  on  bill,  answers,  replications  and  proof,  the 
court  found  that  Phebe  H.  Brown,  the  lessee,  had  neglect- 
ed to  pay  a  portion  of  the  revenue  taxes  levied  on  said  premi- 
ses, the  same  being  taxes  levied  by  the  city  of  Chicago  for  the 
years  1869,  1870,  1871  and  1872,  amounting  in  all  to  $1,820, 
and  that  two  tax  deeds  under  judgments  and  sales  for  said 
taxes,  purporting  to  convey  said  premises  to  said  city,  had 
been  executed  and  placed  on  record  ;  and  it  was  thereupon 
ordered  and  decreed  that  said  Phebe  H.  Brown,  within  ninety 
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days,  pay  the  city  of  Chicago  said  sum  of  $1,820;  and  it  was 
also  decreed  that  said  tax  deeds  were  void,  and  of  no  effect,  and 
they  were  thereupon  declared  to  be  and  were  removed,  an- 
nulled and  rendered  of  no  effect  to  cloud  or  encumber  the 
cx>mplainant'8  title  to  said  premises. 

From  said  decree  Phebe  H.  Brown  has  appealed  to  this 
court  and  assi^cned  errors. 

Mr.  Edward  IIoby,  for  appellant. 

Messrs.  Holden  &  Farson,  for  appellee,  McCord. 

Mr.  Francis  Adams,  for  appellee,  City  of  Chicago. 

Bailey,  J.  Our  jurisdiction  of  this  appeal  is  questioned  on 
'two  grounds,  viz:  first,  that  it  is  a  case  in  which  a  freehold  is 
involved;  and  second,  that  it  is  a  case  relating  to  revenue. 
That  the  case  as  it  was  presented  to  the  court  below  involved 
a  freehold,  we  think  cannot  be  questioned.  Tlie  bill,  among 
other  things,  alleges  the  existence  of  two  tax  deeds,  purporting 
to  convey  the  title  to  the  premises  in  question  to  the  city  of 
Chicago,  but  at  the  same  time  sets  up  various  matters,  by  rea- 
son of  which  it  claims  that  said  deeds  are  void,  and  prays  that 
they  may  be  so  declared,  and  removed  as  a  cloud  upon  the 
complainant's  title.  The  city,  by  its  answer,  alleges  the  valid- 
ity of  these  deeds,  and  claims  that  under  them  it  holds  a  good 
and  valid  title  to  said  premises.  Evidence  was  introduced  in 
support  of  these  various  allegations,  and  by  the  decree  the 
court  found  that  the  deeds  were  void,  and  ordered  that  they 
be  removed,  annulled  and  rendered  of  no  effect,  as  a  cloud 
upon  the  complainant's  title.  The  cases  of  Gage  v.  Bailey,  7 
Bradwell,  619,  and  Gage  v.  Scales,  100  111.  218,  are  authorities 
directly  in  point,  showing  that  under  these  facts  a  freehold  is 
involved. 

It  may  be  observed,  however,  that  Phebe  H.  Brown,  the 
appellant,  is  the  only  party  who  has  assigned  erroi*8,  and  as 
the  decree,  so  far  as  it  sets  aside  and  annuls  the  tax  deeds,  is 
a  decree  in  her  favor,  she  is  in  no  position  to  call  it  in  ques- 
tion, and  no  point  as  to  the  propriety  of  that  portion  of  the 
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decree  can  be  made  in  this  court.  It  would  seem,  then,  that 
whatever  may  have  been  the  questions  in  the  court  below,  no 
question  of  freehold  can  arise  here;  and  it  may  be  doubted 
whether  our  jurisdiction  is  not  to  be  determined  by  the  nature 
of  the  questions  presented  by  the  appeal,  rather  than  of  those 
which  were  litigated  below.  But  we  do  not  feel  called  upon 
to  decide  this  proposition,  since  upon  the  other  ground  above 
mentioned,  we  are  clearly  without  jurisdiction. 

The  princi|)al  object  of  the  suit  was  to  compel  the  tenant  to 
pay  the  taxes  on  the  demised  premises,  in  accordance  with  the 
covenant  in  her  lease.  The  city  was  brought  in  as  a  necessary 
party,  and  the  main  controversy  arose  between  the  tenant  and 
the  city,  in  relation  to  the  validity  of  the  taxes,  and  the 
amount  remaining  unpaid.  By  the  decree,  their  validity  was 
established,  their  amount  ascertained,  and  the  tenant  was  or- 
dered, within  ninety  days,  to  pay  them  to  the  city.  These 
taxes  were  all  portions  of  the  revenue  taxes  of  the  city,  levied 
during  various  years  after  the  execution  of  the  lease. 

It  seems  too  plain  for  argument  that  the  suit  "  relates  to 

revenue,"  within  the  meaning  of  the  statute.     The  decree  was 

a  final  adjudication  between  the  city,  the  body  to  which  the 

taxes  were  payable,  and  the  tax  paj'er,  as  to  the  legality  of  the 

taxes,  as  to  their  amount,  and  ordering  their  payment,  and  as 

effectuall}'  and  conclusively  settles  and  determines  all  those 

questions,  as  though  the  city  itself  had   instituted  the  suit. 

The  appeal,  then,  under  the  present  statute,  should  have  been 

taken  to  the  Supreme  Court. 

Appeal  dismissed. 


Henry  M.  Sherwood 

V. 

Samuel  H.  Kerfoot  et  al. 

Salb  bt  bkokek — CoM>ns8ioN. — ^The  evidence  fails  to  establish  the 
claim  of  appellees,  that  they  introduced  appellant  to  the  property  and  were 
mstromeutal  in  making  the  sale  ;  but  on  the  contrary  the  testimony  goes  to 
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show  that  appellant  by  his  own  efforts  procured  a  purchaser,  and  is  entitled 
to  the  commissions  on  the  pale. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
John  A.  Jamkson,  J  udge,  presiding.     Opinion  filed  January 

4,  1882. 

John  J.  Mattocks,  Edward  G.  Mason  and  Alfred  B.  Ma- 
son, filed  tlieir  bill  of  interpleader  in  the  Superior  Court, 
making  Sherwood  and  the  Kerfoots  defendants.  Complain- 
ants, as  agents  of  one  Pepper,  had  sold  certain  real  estate  in 
Chicago  to  John  O.  Adams,  for  $25,000  in  cash.  The  com- 
missions on  the  sale  were  $625,  of  wliich  one-half  was  ad- 
mitted by  the  complainants  to  be  due  to  the  broker  by  whom 
the  sale  was  effected.  Complainants  alleged  that  they  did  not 
know  whether  the  half  commissions  were  due  to  Sherwood  or 
to  the  Kerfoots,  and  prayed  that  the  defendants  be  required  to 
interplead,  and  that  Sherwood  be  enjoined  from  prosecuting  a 
suit  at  law,  which  he  had  commenced  against  complainants  to 
recover  the  half  commissions.  The  money  in  dispute,  $312.- 
50,  w^as  paid  into  court,  and  a  decree  was  entered  that  the  de- 
fendants interplead.  Sherwood  and  the  Kerfoots  tiled  their 
respective  answers,  which  were  to  bo  taken  as  such  interplead- 
ing. 

The  answer  of  Sherwood  set  up,  in  substance,  that  Mattocks 
&  Mason,  as  the  agents  of  Pepper,  were  to,  and  did  receive,  a 
commission  of  2^  per  cent,  on  the  sale  of  the  property;  that 
they  agreed  with  him  that  if  he  would  find  a  purchaser  at 
$25,000,  he  should  have  one-half  the  commission^*;  that  with 
the  assistance  of  one  Mallony,  who  acted  for  and  on  his  behalf, 
he  found  and  introduced  to  Mattocks  &  Mason  a  purchaser, 
John  O.  Adams,  to  whom  a  sale  was  made  for  $25,000  in  cash; 
that  the  Kerfoots  had  nothing  to  do  with  the  sale,  and  never 
had  any  communication  or  negotiation  with  Adams  in  regard 
to  it. 

The  Kerfoots  in  their  answer  allege  that  in  July,  1880,  com- 
plainants employed  them  to  sell  the  property,  agreeing  to  di- 
vide commissions  if  a  sale  was  made  bv  them  or  through  their 
agency;  that  they  put  their  board  on  the  property,  advertised 
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it  for  sale,  and  conferred  with  applicants;  that  in  September, 
1880,  Sherwood  applied  to  them  on  behalf  of  a  client  of  his,  to 
purchase,  asked  the  price,  and  upon  being  informed,  declined 
to  bnj,  saying  he  would  find  something  else  for  his  principal; 
that  they  disclosed  to  Sherwood  the  names  of  their  principals. 
Mattocks  &  Mason,  supposing  he  was  acting  for  himself,  or  as 
agent  for  some  purchaser;  that  Sherwood  did  not  intimate  he 
would  expect  to  be  paid  for  his  services,  if  a  sale  was  made  on 
the  negotiations  then  pending.  That  afterwards  Sherwood,  in 
order  to  secure  for  himself  the  commissions,  and  to  deprive 
the  Kerfoots  of  their's,  made  use  of  the  information  obtained 
from  them,  opened  negotiations  with  Mattocks  &  Mason,  which 
resulted  in  the  sale  of  the  property.  They  claim,  that  having 
as  the  agents  of  Mattocks  &  Mason,  introduced  Sherwood  to 
the  property,  and  given  him  full  information  in  respect  to  it, 
and  he  having  in  pursuance  thereof  opened  negotiations  in  be- 
half of  his  principal  for  the  purchase  of  the  property,  they 
alone  are  entitled  to  the  commissions. 

Upon  the  final  hearing,  the  court  decreed  that  the  Kerfoots 
were  entitled  to  the  money,  and  that  Sherwood  was  not. 

Messrs.  Bbam  &  Cooke,  for  appellant;  cited  Eerfoot  v. 
Hyman,  62  111.  512;  Cushman  v.  Glover,  11  111.  600. 

Mr.  Frank  J.  Crawford,  for  appellees. 

"Wilson,  P.  J.  We  have  read  with  care  the  entire  evidence 
as  preserved  in  the  record,  and  are  impressed  with  the  con- 
viction that  the  decree  is  inequitable,  and  is  not  warranted  by 
the  proofs.  As  the  case  must  be  sent  back  for  a  new  trial,  we 
shall  not  go  into  an  analysis  of  the  evidence,  but  will  state 
briefly  the  grounds  on  which  we  base  our  conclusions. 

There  is  no  dispute  as  to  some  of  the  main  facts  in  the  case. 
It  is  not  claimed  that  Kerfoot  &  Co.  had  the  exclusive  right 
to  sell  the  property  in  question.  They  had  the  right  to  look 
for  a  purchaser,  and  in  case  they  found  one,  a  right  to  com- 
missions. It  is  not  claimed  that  they  found  a  purchaser,  for 
they  did  not  hear  of  Adams  until  after  the  purchase  was  con- 
summated.   On  the  other  hand,  it  is  not  disputed  that  Sher- 
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wood,  or  Maloney,  who  was  acting  for  him,  found  and  intro- 
duced Adams  to  Mattocks  &  Mason,  and  that  Sherwood,  Ma- 
lony  and  Adams,  were  present  in  the  office  of  Mattocks  &, 
Mason  when  the  papers  were  made  out,  and  the  sale  concluded. 
But  it  is  claimed  by  Kerfoot  ife  Co.  that  they  introduced 
Sherwood  to  the  property,  and  that  they  were  thus  instrumen- 
tal in  finding  a  purchaser.  This  claim  is  not  sustained  by  the 
proofs. 

In  December,  1879,  more  than  six  months  prior  to  Kerfoot's 
connection  with  the  property,  Sherwood  applied  to  the  man- 
aging clerk  of  Mattocks  &  Mason,  who  had  it  in  charge,  and 
with  whom  he  made  an  arrangement  to  act  as  broker,  in  find- 
ing a  purchaser,  and  from  thenceforward  he  was  on  the  look- 
out for  a  purchaser.  The  testimony  on  that  subject  is  uncon- 
tradicted. It  is  true,  that  in  September  afterwards  he  had 
some  negotiations  with  Kerfoot  &  Co.  in  relation  to  a  sale  of 
the  property;  but  this  was  under  a  misapprehension  as  to 
their  relation  to  it,  he  having  been  led  to  suppose  the  property 
had  been  taken  out  of  the  hands  of  Mattocks  &  Mason,  and 
placed  in  the  hands  of  Kerfoot  &  Co.  Upon  learning  his  mis- 
take, and  that  Mattocks  &  Mason  were  still  the  agents,  he  re- 
sumed his  efforts  to  find  a  purchaser,  under  his  original  author- 
ity from  them,  and  finally  found  such  purchaser  in  Adams. 

We  think  it  apparent,  therefore,  that  the  claim  of  Kerfoot  & 
Co.,  that  they  introduced  Sherwood  to  this  property,  or  that  he 
found  a  purchaser  through  information  received  from  them,  is 
groundless.  It  follows,  that  having  neither  themselves  found 
a  purchaser,  nor  been  instrumental  in  finding  one  tlirough 
another,  they  have  no  just  claim  to  the  commissions. 

As  to  the  right  of  Sherwood  to  the  commissions,  while  tlie 
evidence  is  not  very  full,  we  are  of  opinion  that  it  is  sufficient 
to  entitle  him  to  them.  That  he  made  the  sale  is  not  denied, 
and  that  he  made  it  irrespective  of  his  connection  with,  or  in- 
formation derived  from  Kerfoot  &  Co.,  we  think  is  clear. 
Aside  from  his  own  testimony  in  reference  to  commissions, 
Mr.  Mason,  to  whom  Walter  Mattocks  referred  Sherwood  for 
information  as  to  terms,  etc.,  testified  in  substance,  in  reply  to 
questions  put  to  him  by  the  court,  that  the  contract  was  to 
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share  commissions  with  Kerfoot  &  Co.  if  tliev  made  the  sale, 
and  with  Sherwood  if  he  made  the  sale. 

This  testimony  came  from  a  disinterested  party,  and  was 
not  attempted  to  be  contradicted.  As  Mr.  Mason  was  the 
only  person  to  determine  the  matter  of  commissions,  and  as 
he  concluded  a  sale  with  a  purchaser  presented  to  him  by 
Sherwood,  we  fail  to  perceive  any  valid  reason  why  Sherwood 
is  not  entitled  to  the  commissions. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded 

Iteversed  and  remanded. 


Elijah  H.  Gammon  et  al.  ^  ^^-^ 

V. 

Benjamin  Huse. 

1.  Partnership — ^Firm  note  given  to  partner. — ^There  is  no  legal 
impediment  to  one  of  several  partners  becoming  the  creditor  of  the  firm,  and 
taking  a  promissory  note  in  the  name  of  the  firm  as  evidence  of  his  debt.  In 
snch  case  the  payee  cannot  sue  at  law  upon  the  note,  but  he  has  a  complete 
remedy  in  equity. 

2.  Bona  fide  indorsee  of  such  note. — Such  a  note  in  the  hands  of  a 
bona  fide  indorsee,  for  value,  before  maturity,  is  within  the  rule  of  protectioxi 
accorded  to  commercial  paper,  and  constitutes  a  valid  obligation. 

3.  Indorsement  of  note  as  collateral  security — Rights  of 
HOLDER. — ^The  rule  of  full  protection  to  the  bona  fide  holder  of  commercial 
paper,  is  modified  in  its  application  to  paper  transferred  as  collateral  seen- 
rity.  In  snch  cases,  if,  as  between  the  original  parties,  there  is  a  defense  on 
the  merits,  the  transferee  is  protected  only  to  the  extent  of  the  amount  of 
the  debt  secured. 

4.  Defenses  as  between  original  parties  may  be  shown. — ^The 
holder  of  a  note  indorsed  as  collateral  security  not  being  protected  except  as 
to  the.  amount  of  the  debt  secured,  it  follows  that  in  a  suit  upon  the  note, 
evidence  tending  to  show  that  the  maker  is  not  liable  to  the  payee  upon  the 
note,  is  admissible. 

5.  iBuRDBN  of  proof  AS  TO  AMOUNT  OF  DEBT  SECURED. — In  an  action 
npon  a  note  by  a  party  who  has  received  the  same  as  collateral  security  for  a 
debt,  the  current  of  authorities  is  in  favor  of  the  rule  requiring  the  maker, 
when  sued,  to  show  the  amount  of  the  debt  secured. 

6.  Party  not  required  to  do  a  useless  act.— Where  the  maker  of 
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a  note,  when  sued  apon  it  by  one  who  holds  it  as  security  for  money  advanced, 
offers  proof  tending  to  show  a  defense  as  between  himself  and  the  payee,  which 
evidence  the  court  refuses  to  admit,  he  need  not  then  make  an  offer  to 
prove  that  the  note  was  transferred  a?  collateral  security,  or  the  amount  of 
money  advanced.  Such  evidence,  if  admitted,  would  not  avail  him  in  the 
absence  of  the  refused  testimony,  and  he  is  not  required  to  do  a  useless  act. 
7.  Practice — Objections  to  testimony. — When  in  the  trial  of  a  cause 
evidence  is  offered  which  is  competent  for  any  purpose,  and  it  is  only  objected 
to  generally,  it  is  error  to  exclude  it. 

Appeal  from  the  Circuit  Court  of  Cook  county;    the  Hon. 
John  G.  Eogebs,  Judge,  presiding.     Opinion  filed  January  4, 

1882. 

This  was  an  action  of  assumpsit,  brought  by  Benjamin  Huse 
against  Elijah  H.  Gammon,  appellant,  and  F.  K.  Orvis,  Oba- 
diah  Huse  and  Josiah  N.  Cutler,  composing  the  firm  of  F.  K. 
Orvis  &  Co.,  upon  a  promissory  note  for  $5,000,  dated  April 
1,  1871,  payable  to  tlie  order  of  Obadiali  Huse,  May  1,  1872, 
with  interest  at  10  per  cent,  per  annum,  and  by  the  payee  in- 
dorsed before  maturity  to  the  plaintiff.  The  note  was  made^ 
and  the  firm  name  signed  by  F.  K.  Orvis,  who  was  the  man- 
aging partner,  and  the  payee,  Obadiah  Huse,  was  a  member  of 
the  firm  at  the  time  the  note  was  made.  By  the  co-partner- 
ship articles,  Orvis  was  not  to  make  any  contracts,  nor  to  give 
the  note  of  the  firm  without  the  consent  of  Gammon.  The 
consideration  of  the  note  was  moneys  advanced  to  the  firm  by 
Obadiah  Huse. 

It  was  testified  by  Obadiah  Huse  that  he  indorsed  the  note 
in  blank  a  few  days  after  it  was  made,  and  sent  it  to  appellee 
the  latter  part  of  January,  1872,  by  mail,  as  collateral  security 
for  an  indebtedness,  partly  of  his  own  and  partly  of  Cutler  and 
Huse,  and  also  as  security  for  advances  to  be  thereafter  made 
to  him  by  appellee;  but  the  amount  of  the  indebtedness  and 
advances  was  not  shown.  He  further  testified  that  the  note 
was  thus  transformed  with  the  knowledge  and  approbation  of 
Gammon.  This  is  denied  by  Gammon,  who  says  he  had  no 
knowledge  of  the  existence  of  the  note  until  1878,  about  six 
years  after  its  maturity.  The  partnership  was  entered  into 
September  1,  1869,  and  was  dissolved  May  31,  1871,  after  tlie 
making  of  the  note. 
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On  the  trial  appellant,  who  alone  defended,  offered  in  evi- 
dence the  following  agreements  between  himself  and  Obadiah 
Huse,  the  execution  of  which  was  duly  proven: 

"Chicago,  Feb'y  27th,  1869. 

"For  and  in  consideration  of  the  refusal  of  all  the  interest 

that  E.  H.  Gammon  has  in  the  firm  of  F.  K.  Or  vis  &  Co.,  for 

$500,  and  one  dollar  in  hand  paid,  I  hereby  agree  to  assume 

all  the  indebtedness  of  the  said  firm,  both  past  and  future,  and 

indemnify  the  said  £.  H.  Gammon  from  all  losses,  and  against 

paying  any  liabilities  of  the  said  firm,  that  they  may  have 

been  contracted  or  may  be  in  the  future. 

«  O.  Huse/' 

"This  agreement,  made  and  entered  into  this  4th  day  of 
April,  1870,  between  E.  H.  Gammon,  of  Chicago,  State  of  Illi- 
nois, and  Obadiah  Huse,  of  the  county  of  Cook  and  State  of 
Illinois. 

"  Witnesseth:  That  the  said  E.  H.  Gammon,  in  considera- 
tion of  one  dollar  to  him  in  hand  paid  by  the  said  Obadiah 
Huse,  the  receipt  whereof  is  hereby  acknowledged,  and  other 
considerations  named  below,  has  granted,  bargained  and  sold, 
and  by  these  presents  does  grant,  bargain  and  sell  unto  the 
said  Obadiah  Huse,  all  of  his  interest  in  the  firm  of  F.  K. 
Orvis  and  Co.,  including  stock  in  trade,  tools,  fixtures,  ma- 
chinery, all  indebtedness  to  said  firm,  whether  in  accounts  oi 
notes,  the  true  intent  and  meaning  being  to  include  all  the 
assets  of  the  said  firm  whatsoever,  and  the  said  Obadiah  Huse, 
in  consideration  of  the  above,  hereby  agrees  for  himself,  his 
heirs,  his  administrators  and  his  assigns,  to  pay  all  flie  indebt- 
edness of  the  said  firm  of  F.  K.  Orvis  &  Co.,  for  which  thf 
said  E.  H.  Gammon  is,  or  may  be  lawfully  holden,  whethei 
such  indebtedness  maj'  have  been  contracted'  in  the  past,  or 
may  be  contracted  in  the  future,  and  protect  the  said  E.  H 
Gammon  harmless  from  all  and  every  claim  against  the  said 
firm,  or  that  may  ever  be  against  the  said  firm,  as  much  as  if 
the  said  E.  H.  Gamqion  had  never  been  a  member  thereof. 

"  In  witness  whereof,  we  hereby  set  our  hands,  the  day  and 

year  above  named. 

"  E.  H.  Gammon, 

*'  Obadiah  Huse.'* 
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These  agreements  the  court,  upon  the  objection  of  the  plain- 
tiff, refused  to  admit  in  evidence,  and  the  defendant  excepted. 
There  was  a  verdict  and  judgment  for  the  plaintiff  for  f  8,800, 
and  appellant  brings  the  case  here  for  review. 

Messrs.  Ellis  &  Meek,  and  Mr.  O.  H.  Horton,  for  appel- 
lant; that  tlie  sale  by  one  co-partner  of  his  entire  interest  in 
the  co-partnership  is  a  dissolution  of  the  firm,  cited  1  Lindley 
on  Partnership,  231;  Parsons  on  Partnership,  415;  1  CoUyer 
on  Partnership,  115;  Story  on  Partnership,  §  272;  Edens  v. 
Williams,  36  111.  252. 

A  note  made  by  a  firm  payable  to  one  of  the  partners  is  a 
nullity:  Bogue  v.  Mellick,  25  111.  91;  Wilder  v.  DeWolf,  24 
111.  190;  Hall  v.  Burton,  29  111.  321;  Mainwearing  v.  New- 
mann,  2  Bos.  &  Pul.  120;  Hareston  v.  Mitchell,  8  Yerg.  111. 

The  partnership  having  been  dissolved,  the  payee  of  the 
note  could  not  by  indorsement  and  delivery  of  the  note  to  ap- 
pellee,  incur  a  new  liability  for  the  firm:  Parsjna  on  Partner- 
ship, 404;  Darling  v.  March,  22  Me.  184;  Lumberman's  Bank 
v.  Pratt,  51  Me.  563. 

A]>pellee  holding  the  note  as  collateral,  could  only  recover 
the  amount  of  his  debt:  Byles  on  Bills,  77;  Chitty  on  Bills,  55. 

Where  a  note  is  made  in  fraud  of  a  defendant,  the  plaintiff 
must  show  that  he  is  a  hona  fide  holder  for  value:  Byks  on 
Bills,  77;  1  Parsons  on  Bills,  188;  Harvey  v.  Towers,  ^  Exch. 
656;  Aldrich  v.  Warren,  16  Me.  465;  Perrin  v.  Noyes,  39 
Me.  384;  Munroe  v.  Cooper,  5  Pick.  412;  Holme  v.  Kaspar, 
5  Binn.  469;  Allan  v.  Henshaw,21  N.  J.  665;  Allair  v.  Harts- 
horn,  21  N.  Y.  665;  Vallett  v.  Mason,  Smith,  89;  Moore  v. 
Ryder,  65  K  Y.  444;  Williams  v.  Smith,  2  Hill,  301;  Stocker 
v.*^  McDonald,  6  Hill,  96;  Cardwell  v.  Hicks,  37  Barb.  464; 
Holcomb  V.  Wykoff,  35  N.  Y.  35;  Bigelow  on  Bills,  505; 
Stodart  v.  Kimball,  6  Gush.  470;  Jones  v.  Hibbert,  2  Starkie, 
270;  Wippen  v.  Roberts,  1  Esp.  261;  Fisher  v.  Fisher,  98 
Mass.  304;  Chicopee  Bank  v.  Chapin,  8  Met.  40;  Sedgwick 
on  Damages,  *238. 

And  the  burden  of  proof  is  upon  the  plaintiff  to  show  for 
what  amount  he  holds  the  note:  Holme  v.  Kasper,  5  Binn. 
469;   1  Parsons  on  Bills,  188;  Edwards  on  Bills,  *319;  Byles 
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on  Bills,  *120;  Harvey  v.  Towers,  6  Excli.  656;  Comstock  v. 
Hier,  73  N.  T.  273;  Maitland  v.  Citizen's  Bank,  40  Md.  540; 
Eoberts  v.  Lane,  64  Me.  Ill;  Hall  v.  Featherstone,  3  Hurl, 
and  N.  284;  2  Greenleaf  s  Ev.  §172;  2  Parsons  on  Bills,  483. 

Messrs.  Bobinson  &  Green,  for  appellee;  that  a  firm 
may  give  its  note  to  one  of  its  meokbers,  and  bind  the  firm, 
cited  Kipp  v.  McChesney,  66  111.  460;  Smith  v.  Lusher,  5  Cow. 
688;  Pitcher  v.  Barrows,  17  Pick.  361. 

An  indorsee  holding  a  note  before  maturity  for  a  pre-exist- 
ing debt,  or  to  secure  future  advances,  is  a  boTia  fide  holder: 
Manning  v.  McClure,  36  111.  490;  Worcester  Nat.  Bank  v. 
Cheney,  87  111.  602. 

The  title  of  an  endorsee  before  maturity  for  valuable  con- 
siderations, can  only  be  defeated  by  bad  faith  on  his  part,  and 
the  burden  of  proving  this  lies  on  him  who  assails  the 
title:  Comstock  v.  Hannah,  76  111.  530;  Shreeves  v.  Allen,  79 
111.  553;  Murray  v.  Lardner,  2  Wall.  110. 

A  partnership  continues  as  to  persons  dealing  with  it,  until 
they  receive  actual  notice  of  the  dissolution:  Parkin  v.  Carru- 
thers,  3  Esp.  248;  Southern  v.  Grim,  67  111.  106;  Ellis  v. 
Bronson,  40  111.  455. 

Private  arrangements  between  partners  do  not  affect  parties 
without  notice:  Winship  v.  Bank  of  U.  S.  5  Pet.  529;  Whit- 
aker  v.  Brown,  16  Wend.  504. 

It  is  not  error  to  refuse  to  admit  evidence  which  does  not ' 
tend  to  show  a  defense  under  the  pleadings,  but  which  may 
have  been  proper  in  mitigation  of  damages,  unless  the  record 
shows  it  was  ofiered  for  that  purpose:  Byler  v.  Asher,  47  111. 
101;  Travis  v.  Barger,  24  Barb.  413;  Crenshaw  v.  Davenport, 
6  Ala.  390. 

Appellee  being  a  ionafide  holder  of  the  note,  the  presump- 
tion is  that  he  gave  full  value  for  it,  and  the  burden  is  not  up- 
on him  to  show  for  how  mfich  he  held  the  note:  Daniel  on 
Neg.  Inst.  §  812;  Duncan  v.  Gilbert,  29  K  J.  521. 

Wilson,  P.  J.  The  position  of  appellant's  counsel,  that  a 
promissory  note  made  b}'  a  partnership  firm,  payable  to  one 
of  its  co-partners,  is  without  validity,  and  creates  no  right  or  lia 
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bility  while  in  the  hands  of  the  payee,  is  nnsound.  Such  a 
note,  if  founded  on  a  suiBcient  consideration,  creates  a  valid 
obligation,  not  less  than  if  it  were  payable  to  a  third  person, 
the  only  difference  being  in  the  nature  of  the  remedy,  in  de- 
fault of  payment.  The  payee  cannot  sue  upon  such  a  note  in 
an  action  at  law,  as  to  do  so  he  would  have  to  sue  himself,  bat 
he  has  a  complete  remedy  in  a  court  of  chancery.  This  sub- 
ject was  fully  considered  by  the  Supreme  Court  of  New  York 
in  Smith  v.  Lusher,  5  Oow.  688,  where  it  was  held  that  there 
is  no  legal  impediment  to  one  of  several  partners  becoming 
the  creditor  of  the  firm,  and  taking  a  promissory  note  in  the 
name  of  the  firm,  as  evidence  of  his  debt.  And  to  the  same 
effect  is  Kipp  v.  McChesney,  decided  by  our  own  Supreme 
Court,  66  111.  460.     And  so  are  the  authorities  uniformly. 

But  if  it  were  otherwise,  and  such  an  instrument  were  of  no 
binding  force  as  between  the  original  parties,  it  by  no  means 
follows  that  as  against  a  bona  fide  indorsee  for  value,  before 
maturity,  it  would  be  invalid.  On  the  contrary,  in  the  hands 
of  such  a  holder,  the  note  would  constitute  a  valid  obligation, 
and  the  rule  of  protection  to  commercial  paper  would  apply. 

Did  the  court  err  in  refusing  to  admit  in  evidence  the  asrree- 
ments  oflered  by  the  defendant?  The  proof  shows  that  the 
note  was  indorsed  by  Obadiah  Huse,  the  payee,  before  matu- 
rity, to  appellee,  as  collateral  security  for  moneys  advanced,  or 
agreed  to  be  advanced  by  the  latter  to  Obadiah  Huse,  or  to  the 
firm  of  Cutler  &  Huse,  of  which  Obadiah  was  a  member.  To 
tlie  extent  of  the  moneys  paid  or  advanced  on  the  pledge  of 
the  note,  Benjamin  Huse  occupied  the  position  of  a  hona  fide 
holder  of  the  paper,  and  was  entitled  to  the  protection  of  a 
ptvrcJiaser  of  commercial  paper,  in  the  usual  course  of  busi- 
ness. But  the  rule  affording  full  protection  to  the  holder 
of  that  class  of  paper,  is  modified  in  its  application  to  paper 
transferred  as  collateral  security.  In  such  cases  if,  as  between 
the  original  parties,  there  is  a  defense  on  the  merits,  the  trans- 
feree is  protected  only  to  the  extent  of  the  amount  of  the  debt 
secured.  Daniel,  in  his  valuable  work  on  Negotiable  Instru- 
ments, says,  "  When  it  appears  that  the  bill  or  note  was  ac- 
cepted by  the  holder  as  collateral  security  for  a  debt,  and  he  is 
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deemed  entitled  to  recover  upon  it,  he  is  still  limited  to  the 
amount  of  the  debt  which  it  secures,  if  there  be  a  valid  de- 
fense against  his  transferrer,  being  regarded  at  all  events  as  a 
hona  fide  holder,  and  entitled  to  stand  upon  a  better  footing, 
ovl\j  pro  tanto.^*  Daniel  on  Neg.  Inst.  Vol.  1,  §832;  see, 
also,  WilliHms  v.  Smith,  2  Hill,  301;  Stoddard  v.  Kimball,  6 
Cush.  469;  Allaire  v.  Hartshorne,  21  K  J.  L.  R.  665;  Fisher 
V.  Fisher,  98  Mass.  303;  Duncan,  Sherman  &  Co.  v.  Gillette, 
29  K  J.  L.  527;  Manning  v.  McClure,  36  111.  490  ;\ Worcester 
Nat.  Bank  v.  Cheney,  87  111.  602.  And  this  doctrine  applies 
tp  the  case  of  a  holder  of  accommodation  paper  transferred  as 
collateral. 

In  Allaire  v.  Hartshorne,  21  N.  J.  665,  Chief  Justice 
Greene  said:  "  The  question  presented  is  simply  this:  in  an 
action  by  a  bona  fide  holder  of  a  promissory  note,  who  re- 
ceived it  as  collateral  security,  for  a  less  sum  than  the  amount 
due  upon  the  note,  the  note  being  invalid  as  between  the  par- 
ties, can  the  holder  recover  more  than  the  amount  which  he 
has  advanced,  or  for  which  the  note  is  held  as  security?  I 
speak  not  now  of  the  rights  of  a  hona  fide  purchaser  of  a  note. 
*  *  *  As  between  the  original  parties,  Allaire  and  Pettis, 
the  note  is  worth  less.  It  was  given  to  Pettis  for  a  specific  pur- 
pose, and  by  him  misappropriated.  If  the  suit  were  in  his  name 
no  recovery  could  be  had;  Hartshorne  as  a  hona  fide  holder  may 
recover  the  amount  due  him  on  the  note;  but  shall  he  have 
judgment  for  the  surplus  beyond  his  claim?  If  he  do,  then 
by  the  judgment  of  this  court,  Allaire  is  compelled  to  pay 
mone}',  which  it  is  conceded  he  is  not  bound  in  law  to  pay, 
and  which  is  due  to  no  one."  And  this  case  is  in  harmony 
with  the  authorities  everywhere. 

It  was  therefore  material  on  the  trial  to  ascertain  the  rights 
and  liabilities  of  the  original  parties  to  the  note;  for  if,  as  be- 
tween them,  appellant  was  liable  to  pay  the  note,  it  was 
wholly  immaterial  to  him  whether  judgment  should  go 
against  him  in  favor  of  appellee,  or  of  any  other  lawful  holder, 
as  the  judgment  would  be  a  bar  to  a  second  suit;  while  on  the 
Dther  hand  if  the  note  in  the  hands  of  the  payee  was  invalid, 
and  judgment  went  against  appellant  for  the  whole  amount, 
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and  that  was  greater  than  the  amount  for  which  it  was  pledged, 
he  would,  as  to  the  surplus,  be  compelled  to  pay  money  that 
was  due  to  no  one — not  to  Obadiah  Huse,  for  as  to  him  the 
note  was  invalid;  not  to  Benjamin  Huse,  for  he  had  no  claim 
beyond  the  amount  of  money  actually  advanced  by  him  on  the 
security  of  the  note. 

For  our  present  purpose,  it  is  not  necessary  to  determine 
on  which  party  rested  the  burden  of  proving  what  amount  of 
,  payments  or  advances  appellee  had  made.  According  to  some 
of  the  earlier  English  cases,  the  burden  of  proof  was  shifted, 
and  the  indorsee  of  commercial  paper  was  put  to  proof  of  the 
consideration  paid  by  him,  whenever  it  was  shown  that,  as 
between  the  original  parties,  the  paper  was  invalid  or  without 
consideration.  Heath  v.  Sampson,  2  Bar.  &  Ad.  291.  And 
the  same  rule  has  been  held  in  some  of  the  American  courts, 
where  the  indorsee  has  taken  the  paper  as  collateral  security. 
Maitland  v.  Citizen's  Bk.  40  Md.  540,  and  cases  cited.  But 
the  doctrine  of  the  earlier  English  cases  was  subsequently  over- 
turned, and  it  may  now  be  considered  as  settled  both  in  Eng- 
land and  this  country,  at  least  as  to  the^i^re^a*^  of  commer- 
cial paper,  before  maturity  for  value,  that  unless  the  defendant 
can  show  that  the  note  or  bill  was  originally  obtained  by  fraud 
or  duress,  or  has  been  fraudulently  obtained  from  an  interme- 
diate holder,  or  has  been  lost  or  stolen,  or  in  some  way  been 
the  subject  of  fraud  or  felony,  the  burden  of  proof  will  not  be 
cast  upon  the  holder  to  show  the  amount  of  consideration  paid 
by  him.  Parsons  on  Bills  and  Notes,  188,  and  notes.  And 
the  current  of  the  authorities  seems  to  be  in  favor  of  applying 
the  same  rule  to  the  holder  of  paper  transferred  as  collateral 
security,  for  advances  of  money,  and  requires  the  maker  of  the 
paper  to  show  the  amount  of  such  advances;  though,  in  the 
absence  of  any  adjudications  on  the  subject,  we  should  deem  it 
more  just  and  reasonable  that  such  proof  should  be  required  of 
the  holder  who  has  made  the  advances. 

Assuming  that  the  burden  of  proof  was  on  Gammon  to 
show  the  amount  of  the  advances  made  by  appellee,  liis  de- 
fence consisted  of  two  branches:  it  was  necessary  for  him 
to  show  that  as  between  him  and  the  payee  of  the  note,  there 
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was  no  liability;  and  secondly)  that  the  note  was  transferred 
as  collateral  security,  and^  the  amount  of  advances  made  by 
appellee. 

Proof  of  one  branch  would  be  unavailing,  without  proof  of 
the  other.  Proof  of  the  invalidity  of  the  note,  as  between  him 
and  Obadiah  Huse,  was  therefore  indispensable  to  his  defense. 
That  the  agreements  offered  in  evidence  and  rejected  by  the 
court,  constituted  a  defense  to  the  note  in  the  hands  of  Oba- 
diah Huse,  is  manifest  The  second  of  these  agreements  was 
to  the  effect  that  Huse,  in  consideration  of  the  sale  to  him  by 
Gammon  of  all  the  latter's  interest  in  the  business  and  assets 
of  the  firm  of  F.  K.  Orvis  &  Co.,  agreed  to  assume  and 
pay  all  the  indebtedness  of  the  firm  for  which  Gammon  was 
or  might  become  holder,  whether  such  indebtedness  had  been 
contracted  in  the  past  or  might  be  thereafter  contracted,  and  to 
protect  and  save  Gammon  harmless  from  all  and  every  claim 
against  the  firm,  or  that  might  ever  be  against  the  firm,  '^as 
much  as  if  the  said  E.  H.  Gammon  had  never  been  a  member 
thereof."  The  note  in  suit  was  an  indebtedness  of  the  firm, 
contracted  after  the  making  of  this  agreement.  Obadiah 
Huse  was  the  person  to  whom  the  debt  was  payable,  and  it 
would  be  absurd  to  say  he  could  maintain  a  suit  against  Gam- 
mon on  a  cause  of  action  of  which  he  had  expressly  covenant- 
ed to  assume  the  payment,  and  to  protect  Gammon  against  all 
liability  upon. 

Tlie  order  in  which  his  proof  was  offered  is  not  material.  It 
was  enough  that  it  was  competent  evidence  in  the  case.  Nor 
was  it  necessary  when  rejected  by  the  court,  it  should 
have  been  followed  by  an  offer  to  prove  that  the  amount  of  the 
advances  was  less  than  the  amount  of  the  note.  The  agree- 
ments which  would  have  shown  a  defense  to  the  note  in  the 
hands  of  the  payee  having  been  ruled  out,  it  would  have 
availed  Gammon  nothing  to  have  shown  either  that  the  note 
was  transferred  as  collateral  security,  or  the  amount  of  the  ad- 
vances. Such  evidence,  if  offered  and  admitted,  would  not 
have  helped  him,  and  he  was  not  required  to  do  a  useless  act. 
Mayo  V.  Moore,  28  111.  428. 

It  is  urged  by  appellee  that  the  agreements  were  not  of- 
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fered  in  mitigation  of  damages,  and  that  under  the  isBues  they 
were  not  admissible  as  a  defense  to  the  cause  of  action.  The 
declaration  was  upon  the  note;  the  pleas  non-assumpsit 
non-joined  liability,  a  denial  of  co-partnership,  and  denial  of 
the  making  of  the  note.  The  record  shows  that  the  agreements 
were  offered  generally,  and  the  objection  to  their  admission 
was  general.  When  in  the  trial  of  a  cause,  evidence  is  offered, 
which  is  competent  for  any  purpose,  and  it  is  only  objected  to 
generally,  it  is  error  to  exclude  it.  The  evidence  furnished  by 
the  agreements  being  a  part,  and  a  necessary  part  of  the  proof 
going  to  make  out  a  defense,  was  admissible  under  the  gener- 
al issue.  Whether  the  evidence  offered  in  a  case  is  or  not 
sufficient  to  defeat  the  plaintiff's  entire  demand,  is  not  the 
test  of  its  admissibility  under  a  plea,  which  goes  to  the  whole 
cause  of  action.  The  plea  of  the  general  issue,  in  an  action  of 
assumpsit  on  a  promissory  note,  is  a  plea  to  the  entire  cause 
of  action,  and  yet  no  one  would  contend,  that  proof  of  part 
payment  of  the  note  is  not  admissible  under  that  plea,  although 
the  effect  of  such  proof  is  only  to  mitigate  the  damages.  We 
think  the  evidence  was  clearly  admissible  under  the  issues. 

For  the  error  of  the  court  in  excluding  the  agreements  as 
evidence,  the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Beversed  and  remanded. 


Leeoy  Payne 

V. 

Daniel  Donegan  et  al. 

1.  Pleading — ^Dbmttrrer  to  whole  declaration. — Where  a  general 
demurrer  is  filed  to  the  whole  declaration,  if  any  one  count  of  the  declaration 
be  found  to  state  a  good  cause  of  action,  the  demurrer  should  be  overruled. 

2.  Vexatious  suits. — A  party  has  a  cause  of  action  against  another  who 
maliciously  and  without  probable  cause  institutes  a  succession  of.  suits  against 
him  before  a  justice  of  the  peace,  holding  his  office  at  a  distance  from  the 
place  of  residence  of  the  defendant,  and  upon  his  appearance  to  defend,  al- 


First  District — October  Term,  1881.      667 

Payne  v.  Donegan. 

lowing  such  salts  to  be  dismissed,  and  immediately  commencing  another  for 
the  same  cause,  thereby  subjecting  him  to  great  trouble  and  expense  in  de- 
fending the  same. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.  Opinion  filed  January  4, 
1882. 

This  was  a  case  brouprht  by  Payne,  as  plaintiff  below,  against 
Daniel  Donegan,  Fred  M.  Cornell,  Jay  B.  Spencer  and  Edwin 
S.  Stewart,  as  defendants,  to  recover  damages  sustained  by 
plaintiff,  by  reason  of  the  defendants  having  wrongfully,  mali- 
ciously, and  without  probable  cause,  instituted  a  succession  of 
suits  against  liim,  before  a  justice  of  the  peace,  at  a  great  dis- 
tance from  where  the  parties  resirled,  called  garnishment  pro- 
ceedings, wliich  defendants,  after  compelling  plaintiff  to  appear 
therein,  suffered  to  be  dismissed  for  want  of  prosecution.  The 
plaintiff's  declaration  contains  four  counts.  By  the  first  count 
it  is  alleged,  in  substance,  that  all  the  parties  resided  and  did 
business  in  the  city  of  Chicago;  that  plaintiff  was  proprietor 
of  a  livery  stable,  and  one  William  Ennis  was  employed  by 
him,  at  the  weekly  wages  of  nine  dollars  and  twenty-three 
cents,  payable  weekly,  and  was  a  married  man,  having  a  fam- 
ily residing  in  Chicago,  of  which  he,  said  Ennis,  was  the  head; 
tliat  said  Donegan  was  a  grocer,  and  claimed  that  Ennis  was 
indebted  to  him  in  the  sum  of  sixteen  dollars  and  seventy- 
seven  cents;  that  said  defendants,  conspiring  together  to  har* 
rass,  distress,  injure  and  extort  money  from  plaintiff,  by  per- 
secntion  and  abuse  of  legal  process,  December  14,  1880,  mali- 
ciously and  without  any  probable  cause,  and  well  knowing  that 
there  was  no  probable  cause  therefor,  caused  a  suit  in  garnish- 
ment to  be  brought  before  a  justice  of  the  peace  at  Blue  Island, 
a  great  distance,  viz.,  twenty-one  miles,  from  where  all  the  par- 
ties resided  and  did  business,  against  plaintiff  in  the  name  of 
said  Ennis,  for  the  use  of  said  Donegan,  and  caused  process  to 
be  issued  therein,  and  served,  requiring  plaintiff  to  answer  at 
the  office  of  said  justice  at  the  place  aforesaid,  December  24, 
1880;  that  at  the  return-day  plaintiff  appeared,  and  defend- 
ints  procured  a  continuance  of  said  case  until  January  6, 1881, 
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when  plaintiflF  again  appeared,  but  defendants  let  said  suit  be 
disn^issed  by  the  justice  for  the  want  of  prosecution;  that  in 
furtherance  of  said  conspiracy,  defendants  afterwards,  January 
18,  1881,  maliciously  and  without  probable  cause  instituted 
another  and  like  suit  against  plaintiff  before  said  justice,  caus- 
ing plaintiff  to  be  served  with  process,  requiring  him  to  an- 
swer before  said  justice,  at  the  same  place,  January  29,  1881; 
that  plaintiff  then  and  there  appeared,  but  defendants  let  that 
suit  likewise  be  dismissed  by  said  justice  for  want  of  prosecu- 
tion; that  afterwards,  Feb.  1,  1881,  defendants,  in  furtherance 
of  said  conspiracy,  maliciously  and  without  probable  cause, 
brought  another  and  like  suit  against  plaintiff,  before  said  jus- 
tice, at  the  same  place,  and  caused  process  to  be  served  on  him, 
requiring  him  to  answer  before  said  justice,  February  12, 1881; 
that  plaintiff  appeared,  biit  defendants  in  like  manner  let  that 
suit  be  dismissed  for  want  of  prosecution;  that  by  reason  of 
the  grievances  plaintiff  was  put  to  great  expense  in  defending 
himself  against  said  suits,  to  wit,  in  the  sum  of  one  hundred 
dollars. 

The  other  three  counts  are  respectively  based  upon  suits  in 
garnishment  in  the  name  of  Ennis,  for  the  use  of  Donegan, 
brought  by  defendants  against  plaintiff  maliciously  and  without 
probable  cause,  before  the  same  justice,  each  corresponding  in 
description  with  each  above  set  forth,  and  disposed  of  in  the 
same  way.  The  defendants  filed  a  general  demurrer  to  the 
whole  declaration,  and  each  count  thereof,  which  the  court 
below  sustained  to  the  whole,  and  gave  final  judgment  for  de- 
fendants, and  for  costs.     The  plaintiff  prosecutes  this  appeal. 

Messrs.  Shufeldt  &  Westoveb,  for  appellant;  arguing  that 
to  support  such  an  action  it  is  not  necessary  that  the  person  of 
the  plaintiff  should  have  been  arrested  or  his  property  at- 
tached; but  if  he  is  wroni^fully  put  to  expense  and  trouble  in 
defending  against  a  malicious  prosecution,  an  action  for  dam- 
ages will  lie,  cited  Pangburn  v.  Bull,  1  Wend.  345;  Woods  v, 
Finnell,  13  B.  Mon.  628;  Olossen  v.  Staples,  42  Vt.  209 
Whipple  V.  Fuller,  11  Conn.  582;  Mann  v.  Holbrook,  20  Vt 
523;  Spaids  v.  Barrett,  57  111.  289;  Weaver  v.  Page,  6  Cal.  681 
Page  V.  Gushing,  38  Me.  523;  Moulton  v.  Lowe,  32  Me.  466; 
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Bond  V.  Chapin,  8  Met.  31;  Cox  v.  Taylor,  10  B.  Mon.  17; 
Robinson  v.  Killurn,  6  Cal.  399;  Co.  Litt.  161  a;  3  Lev.  210; 
2  Wils.  305;.  Saville  v.  Roberts,  12  Mod.  208;  Smith  v.  Ilixon, 
2  Stra.  977;  Watson  v.  Freeman,  Ilob.  206;  Elsee  v.  Smith,  2 
Chit.  304;  2  Selw.  N.  P.  1054. 

Messrs.  J.  N.  &  F.  W.  Barkkr  and  Mr.E.  L.  Stkwart,  for 
appellees;  that  malice  and  want  of  probable  cause  must  concur 
to  ^ive  a  rii^ht  of  action  for  malicious  prosecution,  cited  Bar- 
ret V.  Spaids,  70  111.  410. 

A  plaintiff  may  bring  suit  in  any  place  in  the  county  where 
he  resides  or  defendant  may  be  found:  Rev.  Stat.  Chap.  79, 
§  13;  Tlie  People  v.  Meech,  111.  Sup.  Ct.  November,  1881. 

Generally  against  the  right  to  maintain  this  action:  Easer 
V.  Pitway,  1  Dev.  &.  Bat.  44;  Gorton  v.  Brown,  27  111.  489. 

McAllister,  J.  The  questions  for  decision  on  this  appeal, 
arise  upon  the  action  of  the  court  below  in  sustaining  the  gen- 
eral demurrer  of  appellees  to  all  the  counts  of  appellant's  dec- 
laration, and  giving  final  judgment  for  appellees,  and  for  costs 
against  appellant.  The  demurrer  having  been  general  only, 
no  technical  questions  of  form  are  involved.  If  any  one  count 
of  the  declaration  be  found  to  contain  a  cause  of  action,  that 
is,  found  to  be  good  in  substance,  the  judgment  of  the  court 
below  should  be  reversed. 

We  arc  not  ])re[)ared  to  hold  that  a  defendant,  in  every  civil 
suit,  where  there  was  no  arrest  of  his  person  or  attachment  of 
his  goods,  may,  upon  the  suit  being  decided  in  his  favor,  turn 
around  and  upon  the  mere  allegation  that  the  suit  was  brought 
maliciously  and  without  any  reasonable  and  probable  cause, 
maintain  an  action  on  the  case  against  the  plaintiff  as  for  ma- 
licious prosecution.  The  drift  of  the  opinion  of  the  court,  in 
Gorton  v.  Brown,  27  III.  439,  although  much  that  is  said  is 
mere  obiter  dictum^  and  that  not  from  a  very  comprehensive 
view  of  the  authorities,  is  manifestly  against  such  actions  be- 
inty  maintainable,  except  upon  the  ground  of  some  special 
grievance.  But  where  the  case  shows  such  special  grievance, 
we  are  prepared  to  hold  that  the  action  will  lie;  and  in  that 
view  we  are  of  opinion  that  the  first  count  of  the  declaration, 
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although  objectionable  in  form  and  containing  some  matters 
that  may  be  rejected  as  meaningless  surplusage,  does  set  forth 
a  cause  of  action  good  in  substance.  It  shows  the  bringing  by 
the  appellees  maliciously  and  without  probable  cause,  and  in 
pursuance  of  an  unlawful  conspiracy  between  them  to  annoy, 
liarrass  and  injure  plaintiff,  and  to  obtain  and  extort  money 
from  him  by  persecution  and  abuse  of  legal  process,  a  succes- 
sion of  suits  (in  the  first  of  which  they  procured  an  adjourn- 
ment) before  a  justice  of  the  peace,  at  a  great  distance  from 
w-here  all  tlie  parties  resided,  and  then  letting  such  suits  be 
dismissed  by  the  justice  for  want  of  prosecution,  thus  sub- 
jecting plaintiff  to  annoyance  and  expense  for  which  the  tax- 
able costs  would  be  no  adequate  compensation.  These  facts 
show  a  special  and  parti calar  grievance  and  take  the  case  out 
of  the  ordinary  rule.  The  acts  of  appellees,  as  set  out,  were, 
as  regards  appellant,  unlawful,  constituting  a  wrong,  in  the 
legal  sense;  and  the  expenses  and  trouble  to  which  the  latter 
was  thereby  subjected,  constitute  an  injury  to  his  property, 
and  therefore  actual  lei^al  damaffea.  So  that  we  have  here  un- 
lawful  acts  by  appellees,  and  actual  legal  damages  sustained 
by  appellant  as  a  proximate  result.  It  is  a  familiar  maxim  of 
the  common  law  that  there  is  no  wrong  without  a  remed3% 
and  in  our  State  constitution  it  is  declared  one  of  the  funda- 
mental principles  in  civil  rights  that  **  every  person  ought  to  find 
a  certain  remedy  in  the  laws  for  all  injuries  and  wrongs  which 
he  may  receive  in  his  person,  property  or  reputation."  There 
being  here  a  concurrence  of  actual  and  legal  damages  to  appel- 
lant, and  a  wrongful  act  committed  by  appellees,  we  have  no 
doubt  that  upon  established  principles  of  the  common  law,  a 
cause  of  action  is  stated.  Wright  v.  N.  W.  R.  Co.  7  Brad- 
well,  438,  and  authorities  there  cited.  The  case  of  Pangburn 
v.  Bull,  1  "Wendell,  R  345,  is  a  direct  authority  in  support  of 
the  count  in  the  declaration  under  consideration,  on  the 
ground  of  abuse  of  legal  process. 

We  are  inclined  to  the  opinion  that  if  the  second,  third  and 
fourth  counts  of  appellant's  declaration  respectively  contained 
the  allegation  that  appellant  r^^E'flJ^^Z,  as  well  as  did  business, 
in  the  city  of  Chicago,  they  would  have  shown  a  cause  of  ac- 
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tion ;  upon  the  ground  that  suing  out  a  process,  from  a  jus- 
tice of  the  peace,  maliciously  and  without  probable  cause,  at  a 
great  distance  from  where  appellant  resided  and  did  business, 
thus  unnecessarily  compelling  him  to  go  that  distance  to  de- 
fend against  such  suit,  lays  the  foundation  for  such  special 
grievance  as  will  support  the  action.  In  these  counts  it  is  al- 
leged that  appellees,  at  the  respective  times  stated,  willfully 
and  maliciously,  and  without  probable  cause,  and  for  the  pur- 
pose of  injuring,  annoying,  vexing  and  extorting  money  from 
appellant,  caused  the  suit,  etc.,  to  be  commenced  before  Asa 
Farnham,  a  justice  of  the  peace,  and  caused  process  to  be 
served  on  appellant,  requiring  him  to  appear,  etc.,  at  the  office 
of  said  justice,  twenty-one  miles  from  the  city  of  Chicago. 
Each  count  avers  that  appellant  was  engaged  in  business  in 
the  city  of  Chicago,  but  neither  of  them  that  he  resided  there. 
For  aught  appearing  in  these  counts,  the  appellant  may  have 
resided  at  the  place  where  the  justice's  office  was,  though  he 
did  business  in  Chicago.  The  judgment  of  the  court  below 
will  be  reversed,  and  the  cause  remanded,  with  directions  to 
that  court  to  overrule  the  demurrer  of  appellees  to  the  first 
count  of  appellant's  declaration,  and  sustain  it  to  the  other 
counts,  giving  appellant  leave  to  amend  the  same,  if  he  choose 
BO  to  do. 

Eeversedand  remanded. 


Helen  L.  Garland 
The  Insurance  Company  op  North  America, 

1.  AssiamnENT  op  insurance  policy.— By  an  alienation  of  the  property 
insured  the  contract  of  insurance  is  terminated,  and  nothing  remains  to  the 
innured  but  a  right  to  the  return  of  the  unearned  premium,  and  an  assignee 
of  the  policy  can  obtain  no  greater  rights  than  his  assignor  possessed.  The 
assignment  of  itself  vests  no  right  to  indemnity  in  the  assignee. 

2.  Assent  of  insurer  to  assignment  op  policy — ^Effect. — Where  a 
policy  of  insurance  is  assigned  by  the  insured  to  the  purchaser  of  the  property, 
and  the  inaurance  company  indorses  on  the  policy  its  consent  to  such  assign- 
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ment,  it  thereby  consummates  a  new  contract  of  insurance  with  the  assignee, 
the  unearned  premium  in  the  hands  of  the  company  forming  the  considera- 
tion. 

3.  Conditions  in  policy — Premises  becoming  vacant. — ^Where  a 
I)o1icy  of  insurance  contains  a  condition  of  forfeiture  in  case  the  premises 
should  become  vacant,  and  the  company  consents  to  an  assignment  of  the 
policy,  it  having  notice  at  the  time  of  such  assignment  that  the  premises 
were  vacant,  and  a  loss  occurs,  the  company  will  not  be  permitted  to  defend 
against  the  loss  by  setting  up  a  condition  by  which  the  polipy  is  to  be  void  in 
case  the  premises  become  vacant. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  M. 
F.  TuLEY,  Judge,  presiding.     Opinion  filed  January  4,  1882. 

On  the  23d  day  of  November,  1876,  the  Insurance  Com- 
pany of  North  America  issued  to  Maria  G.  McConnell,  a  pol- 
icy of  insurance  against  fire,  in  the  sum  of  $3,000,  on  her 
dwelling  house,  situated  in  Winetka,  Cook  county.  111.  for  a 
term  commencing  Nov.  23,  1876,  and  expiring  February  16, 
1880,  the  premium  for  the  entire  term  being  paid  in  advance. 
At  the  date  of  the  policy,  the  premises  insured  were  incum- 
bered by  a  deed  of  trust,  executed  by  said  Maria  G.  McConnell 
and  George  M.  McConnell,  her  husband,  to  Lyman  Baird,  as 
trustee,  to  secure^  the  payment  of  a  promissory  note,  for  the 
principal  sum  of  $1,200,  and  various  interest  notes.  The  pol- 
icy contained  the  following  provision  in  relation  to  the  deed 
of  trust: 

"  Loss,  if  any,  payable  to  Lyman  Baird,  trustee,  or  his  suc- 
cessors in  trust.  It  is  hereby  agreed  tliat  this  insurance,  as  to 
the  interest  of  said  trustee,  or  successors  only  therein,  shall  not 
be  invalidated  by  any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  property  insured,  nor  by  the  occupation  of  the  premises 
for  purposes  more  hazardous  than  are  permitted  by  tliis  policy. 
*  *  *  It  is  also  agreed,  that  whenever  the  company  shall 
pay  the  holder  of  any  such  notes  or  bonds,  any  sum  for  loss 
under  this  policy,  and  shall  claim  that,  as  to  the  morgagor  or 
owner,  no  liability  therefor  existed,  it  shall  at  once  be  legally 
subrogated  to  all  the  rights  of  said  holder,  under  all  the  secu- 
rities held  as  collateral  to  the  debt,  to  the  extent  of  such  pay- 
ment, or  at  its  option,  may  pay  to  such  holder  the  whole 
principal  due,  or  to  grow  due,  on  the  mortgage,  witli  interest, 
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and  shall  thereupon  receive  a  full  assignment  and  transfer  of 
the  securities  held  as  collateral  to  the  debt,  but  no  such  sub- 
rogation shall  impair  the  right  of  the  holder  of  such  securities, 
to  recover  the  full  amount  of  his  claim." 

The  policy  also,  amongst  other  conditions,  contained  the 
following: 

"If  the  property  hereby  insured,  or  an  undivided  interest 
therein,  shall  be  purchased  by  a  third  party,  this  policy  may  be 
assigned  to  such  purchaser,  or  to  the  parties  in  interest,  provi- 
ded the  company  shall  consent  in  writing  hereon,  otherwise 
this  insurance  shall  •cease  from  the  date  of  such  purchase.  All 
other  insurance  on  said  property,  or  any  part  thereof,  either 
prior  or  subsequent,  must  be  made  known  to  this  company, 
and  consent  endorsed  hereon,  or  this  policy  shall  be  void.  If 
during  the  continuance  of  this  insurance,  the  risk  shall  be  in- 
creased by  any  means  whatever,  with  the  knowledge  of  the 
assured,  and  the  assured  shall  neglect  to  notify  the  company 
thereof,  and  have  the  same  endorsed  hereon,  paying  therefor 
such  additional  premium  as  shall  be  demanded,  this  policy 
shall  thereupon  cease.  And  if  the  assured  shall  allow  the 
building  herein  insured  to  become  vacant  or  unoccupied,  and 
so  remain;  or  if  a  mill  or  manufactory,  to  stand  idle,  or  shall 
mortgage  the  property  after  procuring  this  insurance,  or  do 
any  other  act  by  which  a  third  party  shall  acquire  an  insura- 
ble interest  in  the  subject  insured;  in  each  and  every  such 
case,  nnless  the  consent  of  this  company  be  endorsed  hereon, 
this  policy  shall  be  null  and  void."     Also, 

.  "This  insurance  may  be  terminated  at  any  time  at  the  re- 
quest of  the  insured,  in  which  case  the  company  may  retain 
the  customary  short  rates  for  the  time  the  policy  has  been  in 
force.  The  insurance  may  also  be  at  any  time  terminated  at 
the  option  of  the  company,  on  giving  notice  to  that  etfect,  and 
refunding  a  ratable  proportion  of  the  premium,  for  the  unex- 
pired term  of  the  policy." 

On  the  7th  day  of  December,  1877,  Maria  G.  McConnell 
and  husband,  conveyed  the  premises  insured  to  Helen  L, 
Garland,  and  a  few  days  afterwards  the  McConnells  moved 
out  of  the  house,  leaving  it  vacant  and  unoccupied.     On  the 
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23d  day  of  January,  1878,  John  0.  Garland,  the  husband  of 
Helen  L.  Garland,  having  learned  that  the  McConnells  had 
moved  out,  went  to  the  oflSce  of  0.  H.  Case,  the  a^nt  of  the 
insurance  company  wlio  issued^  the  policy,  for  the  purpose  of 
having  the  insurance  transferred  to  Mrs.  Garland.  He  there 
met  one  of  Mr.  Case's  clerks,  and  applied  to  him  to  have  the 
insurance  transferred,  and,  at  the  same  time,  as  he  claims,  no- 
tified said'clerk  that  the  former  occupant  had  moved  out,  leav- 
ing the  premises  vacant.  Not  having  the  policy  with  him,  he 
was  directed  to  go  and  procure  it,  and  have  Mrs.  McConnell 
assign  it  to  Mrs.  Garland.  This  he  did,  and  returned  with  the 
policy  duly  assigned,  and  thereupon  the  clerk  wrote  on  the 
policy  the  company's  consent  to  the  assignment,  and  took  it 
into  an  adjoining  room  where  Mr.  Case  was,  and  obtained  his 
signature  thereto,  and  brought  it  back  and  delivered  it  to  Gar- 
land. 

The  building  insured  remained  vacant  and  unoccupied  afler 
the  assignment  of  the  policy  until  September  25,  1879,  on 
which  day  it  was  totally  destroyed  by  fire.  During  most  of 
this  time  the  property  was  in  the  hands  of  one  Morris  J.  Moth, 
as  agent  of  Mrs.  Garland,  for  the  purpose  of  renting,  said 
Moth  being  also  at  the  same  time  a  sub-agent  or  employe  of 
Case  in  his  insurance  business.  The  evidence  shows  that  proofs 
of  loss  were  duly  furnished  by  Mrs.  Garland  to  the  insurance 
company;  also,  that  the  building,  at  the  time  of  the  loss,  was 
worth  the  full  amount  insured  thereon. 

The  insurance  company  afterwards  paid  Lyman  Baird,  the 
trustee,  the  sum  of  $1,254,  being  the  amount,  principal  and 
interest,  due  on  the  deed  of  trust,  and  took  an  assignment  to 
itself  of  the  deed  of  trust  and  notes,  and  afterwards,  claiming 
that,  as  to  the  owner  of  the  property,  the  policy  was  void,  by 
reason  of  tlie  premises  being  permitted  to  be  and  remain  vacant 
and  unoccupied  without  the  consent  of  the  company,  contrary 
to  the  condition  of  the  policy,  brought  its  bill  in  chancQry 
against  Helen  L.  Garland  and  others,  praying  for  a  foreclosure 
of  the  deed  of  trust,  and  a  sale  of  the  mortgaged  premises. 
Helen  L.  Garland  answered  said  bill,  and  filed  her  cross-bill,  in 
which  she  asserted  the  validity  of  the  policy,  and  prayed  for  an 


►     *  

First  District — October  Term,  1881.      675 

Garland  v.  Ins.  Co.  of  N.  A. 

acconuting  as  to  the  amount  due  her  from  the  insurance  com- 
pany for  said  loss,  after  deducting  the  amount  paid  to  Baird, 
and  for  a  decree  for  the  payment  to  her  of  the  amount  so  found 
due,  and  for  a  surrender  to  her  of  said  deed  of  trust  and  notes 
for  cancellation. 

The  principal  controversy  in  the  case  arises  upon  the  ques- 
tion of  notice  to  the  insurance  company  that  the  premises  were 
vacant,  and  of  a  waiver  by  the  company  of  the  condition  of 
the  policy  relating  to  that  subject,  at  the  time  its  consent  was 
given  to  the  assignment  of  the  policy. 

On  these  questions  the  insurance  company  called  three  wit- 
nesses, viz.:  Case,  the  agent,  and  Bobinson  and  Graves,  two 
clerks  in  Case's  office.  Neither  of  these  witnesses  pretend  to 
have  any  recollection  of  the  occasion,  or  of  anything  that 
transpired  at  the  time.  Hobinson,  whose  duty  it  was  to  iill  up 
and  register  policies,  and  do  other  clerical  work,  and  in  whose 
handwriting  the  endorsement  of  consent  to  the  assignment  ap- 
pears to  be  filled  up,  disclaims  all  recollection  of  the  circum- 
stances, but  infers  that  he  filled  the  blank  under  the  direction 
of  Graves  or  Case.  He  does  not  remember  tkat  anything  was 
said  about  the  premises  being  vacant,  but  testifies  that  when 
consent  to  a  vacancy  was  given  it  was  the  practice  of  the  office 
to  endorse  it  on  the  policy. 

Graves,  who  was  Case's  confidential  clerk  and  cashier,  testi- 
fies that  he  has  no  recollection  whatever  of  the  transaction,  or 
of  any  statement  by  Garland  that  the  premises  were  vacant,  and 
that  he  believes  that  Garland  made  no  such  statement;  that  his, 
witness',  duty  and  practice,  on  ascertaining  that  premises  in- 
sured were  vacant,  was  to  cancel  the  policy;  that  if  Mr.  Case 
was  in  the  city,  he  represented  the  matter  to  him;  if  not,  he 
would  cancel  the  policy  at  all  hazards;  that  so  invariable  was 
this  practice,  that,  had  Mr.  Garland  notified  witness  that  his 
house  was  vacant,  witness  would  have  tendered  him  the  return 
premium  in  cancellation  of  the  policy,  and  retain  the  policy, 
unless  otherwise  instructed  by  Mr.  Case. 

Case  testifies  that  he  signed  the  consent  to  the  assignment, 
but  does  not  specially  recollect  the  circumstance.  Graves  was 
the  derk  who  waited  on  customers  at  that  time,  but  witness 
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cannot  state  positively  who  handed  him  the  policy  for  his  sig- 
nature. It  miorht  have  been  Robinson  or  Graves.  Witness 
had  no  knowledge  that  the  premises  were  vacant  until  atter 
the  fire;  that  he  had  laid  down  no  rule  in  his  office  for  the  gov- 
ernment of  his  employes  in  respect  to  buildings  which  should 
become  vacant;  that  circumstances  change,  and  there  was  no 
rule  that  would  apply  to  all  cases;  that  if  a  case  of  vacancy 
came  to  the  knowledge  of  an  employe,  it  would  be  referred  to 
witness;  that  he  inferred  that  no  such  question  was  referred 
to  him  in  this  case,  from  the  fact  that  if  it  had  been  he  would 
havd  cancelled  the  policy. 

J.  L.  Holden,  the  company's  adjuster,  testifies  that  some 
three  or  four  weeks  after  the  receipt  of  proofs  of  loss,  Mr.  Gar- 
land came  to  his  office  and  asked  what  had  been  done,  and  was 
told  that  the  company  had  paid  the  trustee,  but  denied  liabil- 
ity so  far  as  Mrs.  Garland  was  concerned.  He  wanted  to 
know  on  what  ground,  and  the  witness  replied  that  it  was  be- 
cause of  the  long  vacancy  rendering  the  policy  void;  that  Gar- 
land then  said  that  the  company  had  notice  that  the  premises 
were  vacant,  and  on  being  asked  how,  replied  through  its 
agent,  Mr.  Moth. 

Mr.  Garland's  testimony  is  as  follows:  "The  company  had 
notice  that  the  house  was  vacant.  After  the  purchase  of  the 
property  was  made  from  McConnell,  and  he  had  moved  out 
of  the  house,  I  called  at  the  office  of  Mr.  Case,  the  agent  of 
the  company  whose  name  is  signed  to  this  policy,  to  have  the 
insurance  transferred  from  Mrs.  McConnell  to  Mrs.  Garland. 
Tl\e  clerk  at  the  desk  told  me  that  I  would  be  obliged  to  bring 
the  policy  before  the  insurance  could  be  transferred  on  their 
books.  I  replied  to  the  clerk  that  it  was  late  in  the  afternoon, 
and  I  had  just  got  knowledge  that  the  house  was  vacant  and 
desired  to  have  the  transfer  made.  The  clerk  remarked  that 
they  could  put  it  on  their  books,  but  it  would  not  be  legal 
without  I  had  the  policy  with  Mrs.  McConnell's  signature  at- 
tached; and  if  the  house  was  vacant,  that  I  had  better  attend 
to  that  part  of  the  business,  because  it  would  not  amount  to 
anything  if  the  house  was  destroyed — they  would  not  be  liable 
for  the  loss.     I  then  went  out  to  find   McConnell,  and  at  last 
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found  him  and  learned  that  the  policy  was  at  Baird  &  Brad- 
ley's. I  got  it  and  went  back  to  McConnell's  oflBce  and  ob- 
tained his  wife's  signature,  and  took  the  policy  to  Mr.  Case's 
oiBce,  and  they  wrote  on  it  their  transfer.  The  policy  was 
then  taken  into  a  room  back  of  the  counter,  where  Mr.  Case 
was  sitting,  and  was  signed  and  brought  back  and  handed  to 
me.  T  notified  the  clerk  in  Mr.  Case's  office  that  the  property 
was  vacant  before  the  permission  for  the  transfer  of  the  insur- 
ance was  endorsed  by  Mr.  Case,  and  before  I  had  ever  seen  the 
policy.  The  clerk  was  behind  the  counter,  and  I  suppose  Mr. 
Case  sat  within  fifteen  feet  from  the  counter.  I  waited  until 
he  had  signed  it  and  brought  me  the  policy.  I  told  the  clerk 
that  I  wanted  the  transfer  put  on  the  books  that  day,  because 
the  property  was  vacant,  and  it  had  just  come  to  my  knowledge 
that  the  McConnells  had  moved  out  of  it  and  moved  into  the 
city.  That  was  perhaps  two  hours  before  the  endorsement  was 
made  by  Mr.  Case.'* 

On  the  hearing  on  pleading  and  proofs,  the  court  entered^ 
a  decree  in  favor  of  the  insurance  company,  for  a  foreclosure- 
of  the  deed  of  trust,  and  dismissed  the  cross-bill  for  want  of 
equity.      Mrs.  Garland  brings  the  record  to  this    court  by. 
appeal,  and  assigns  for  error  the  entry  of  said  decree. 

Messrs.  Steele  &  Jones,  for  appellant;  that  the  condition- 
in  the  policy  relating  to  vacancy  of  the  premises,  only  rendered 
the  policy  voidable  at  the  election  of  the  insurer,  cited  N.  E. 
F.  &  M.  Ins.  Co.  V.  Schettler,  38  111.  166;  David  v.  Hartfunl 
Ins.  Co.  13  Iowa,  69;  Keenan  v.  Mo.  State  Mut.  Ins.  Co.  12 
Iowa,  126;  Bigler  v.  K  Y.  Cent  Ins.  Co.  22  N.  Y.  402; 
Atlantic  Ins.  Co.  v.  Goodal,  35  N.  H.  328;  Carpenter  v.  Prov. 
Wash.  Ins.  Co.  16  Pet.  509;  Coursen  v.Penn.  Ins.  Co.  46  Pa. 
St  323;  Frost  v.  Saratoga  Ins.  Co.  5  Denio,  154;  Clark  v. 
Jones,  1  Denio,  516;  Cart wright  v.  Gardner,  5  Cush.  281; 
Warner  v.  Peoria  Ins.  Co.  14  Wis.  323;  Miner  v.  Phoenix 
Ins.  Co.  27  Wis.  699;  Com.  Ins.  Co.  v.  Spankneble,  52  III. 
53;  Viele  v.  Germania  Ins.  Co.  26  Iowa,  53;  Ins.  Co.  v.  Stock- 
bower,  26  Pa.  St  199;  P.  F.  &.  M.  Itis.  Co.  v.  Hall,  12  Mich. 
202. 

Tou  IX.  87 


578  Appellate  Courts  of  Illinois. 

Garland  y.  Ins.  Co.  of  N.  A. 

"Waiver  of  such  condition  need  not  be  in  writing,  and  sncK 
waiver  may  be  shown  by  parol:  Viele  v.  Germania  Ins.  Co.  26 
Iowa,  9;  1  Greenleaf's  Ev.  §302;  2  Phillips'  Ev.692;  Flem- 
ing V.  Gilbert,  3  Johns.  628;  Merrill  v.  Ithaca,  etc.  R  R.  Co. 
16  Wend.  586. 

As  to  what  will  amount  to  a  waiver:  Viele  v.  G«rmania  Ins. 
Co.  26  Iowa,  9;  North  Berwick  Co.  v.  Ins.  Co.  62  Me.  336; 
Lycoming  Ins.  Co.  v.  Stockbower,  26  Pa.  St.  199;  Winc^  v. 
Harvey,  27  E.  L.  &  E.  140;  Frost  v.  Saratoga  Mut.  Ins.  Co.  5 
Denio,  154;  Ames  v.  N.  Y.  Un.  Ins.  Co.  26  N.  Y.  263;  Little 
V.  Market  Fire  Ins.  Co.  28  N.  Y.  184;  N.  Y.  Ins.  Co.  v.  Nat 
Prot.  Ins.  Co.  20  Barb.  468;  Boehen  v.  Williamsburg  Ins  Co. 
35  N.  Y.  131;  Goit  v.  Nat.  Pro.  Ins.  Co.  26  Barb.  189;  Cora. 
Ins.  Co.  V.  Spankneble,  52  111.  53;  Eathbone  v.  City  Ins.  Co. 
31  Conn.  193;  Buckbee  v.  U.  S.  Ins.  &  Trust  Co.  18  Barb.^541; 
Franklin  v.  Atlantic  Fire  Ins.  Co.  42  Me.  456;  Columbia  Ins. 
Co.  V.  Cooper,  50  Pa.  St.  331;  N.  E.  F.  &  M.  Ins.  Co.  v.  Schet- 
tler,  38  111.  166;  P.  M.  &  F.  Ins.  Co.  v.  Hall,  12  Mich.  202; 
Lycoming  Ins.  Co.  v.  J«ckson,  33  111.  302;  Lycoming  Ins. 
Co.  V.  Barringer,  73  111.  230;  Richardson  v.  Westchester  F. 
Ins.  Co.  16  Hun.  472. 

No  new  consideration  is  necessary  to  support  the  waiver: 
Minn.  V.  Phoenix  Co.  27  Wis.  698. 

Notice  to  the  agent  of  the  insurer  that  the  premises  were 
vacant  was  notice  to  the  company,  and  the  consent  to  the  as- 
signment of  the  policy  was  a  waiver  of  the  condition:  Devine 
V.  Home  Ins.  Co.  32  Wis.  471;  P.  M.  &  F.  Ins.  Co.  v.  Hall, 
12  Mich.  202;  Campbell  v.  M.  &  F.  Ins.  Co.  37  N.  H.  35;  Mar- 
shall  V.  Columbian  Mut.  F.  Ins.  Co.  7  Foster,  157;  Masters  v. 
Madison  Co.  Mut.  Ins.  Co.  11  Barb.  624. 

Messrs.  Millkr,  Lewis  &  Bergen,  for  appellee;  that  the 
condition  in  the  policy  being  violated,  the  policy  is  void,  cited 
Hartford  Ins.  Co.  v.  Walsh,  54  111.  164;  N.  A."f.  Ins.  Co.  v. 
Ziienger  63  111.  464;  Am.  Ins.  Co.  v.  Padfield,  60  111.  167. 

Bailey,  J.  Two  questions  are  presented  by  this  record, 
upon  the  solution  of  which  the  decision  of  the  case  must 
mainly  depend,  viz: 
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I 

1.  Were  the  agents  of  the  insurance  company  notified  that 
the  building  insared  was  vacant  and  unoccupied  at  the  time 
tlie  company's  consent  was  given  to  the  assignment  of  the 
policy? 

2.  Did  said  agents,  at  the  time  said  consent  was  given,  by 
their  words  or  conduct,  waive  the  condition  of  the  policy  by 
which  it  was  to  become  void  in  case  the  building  should  be- 
come vacant  and  unoccupied,  and  so  remain? 

As  to  the  first  of  these  questions  there  is  but  little,  if  any 
difiiculty.  John  C.  Garland,  the  appellant's  husband,  testifies 
positively  that  when  he  went  to  the  office  of  Mr.  Case,  the 
company's  agent,  to  obtain  a  transfer  of  the  insurance  to  the 
appellant,  he  told  the  clerk  with  whom  he  did  the  business, 
that  the  former  owner  and  occupant  of  the  building  had  moved 
out,  leaving  it  unoccupied,  and  that  it  was  on  account  of  the 
verv  fact  that  it  was  vacant,  that  he  was  anxious  to  have  the 
assignment  perfected  that  day.  His  recollection  of  the  trans- 
action is  apparently  clear  and  circumstantial,  and  he  relates 
what  was  said  and  done  by  all 'the  parties  concerned,  with  par- 
ticularity and  very  much  in  detail.  On  the  other  hand,  the 
agenta  of  the  insurance  company  who  testify,  have  no  recollec- 
tion of  the  occasion,  or  of  anything  that  transpired.  That  an 
interview  of  some  kind  took  place  between  them  and  Garland, 
is  rendered  morally  certain,  by  the  fact  that  the  endorsement 
on  the  policy  is  filled  up  in  the  handwriting  of  Kobinson,  the 
clerk,  and  bears  the  signature  of  Case,  the  agent  But  they 
seem  to  have  no  recollection  even  of  having  executed  that 
writing.  So  long  as  they  have  wholly  forgotten  the  occurrence, 
their  testimony  that  they  do  not  remember  the  facts  to  which 
Garland  deposes,  is  entitled  to  little  if  any  weight  Nor  is  it 
surprising  that  Garland  should  remember  the  occurrence  dis- 
tinctly, or  that  Case  and  his  clerks  should  have  forgotten  it 
With  Garland  it  was  the  only  transaction  of  the  kind,  and  was 
a  matter  of  considerable  importance  to  his  wife,  for  whom  he 
was  acting.  To  Case  and  his  clerks  it  was  only  a  matter  of 
daily  routine,  and  was  probably  only  one  of  many  occurrences 
involving  similar  facts  and  circumstances.  It  is  true  tliese 
witnesses  attempt  to  state  the  rules  and  principles  upon  which 


580  Appellate  Courts  op  Illinois, 


Garland  v.  Ins.  Co.  of  N.  A. 


they  were  accustomed  to  act  whenever  it  came  to  their  knowl- 
edge that  a  building  insured  had  become  vacant,  and  from 
tlieir  usual  course  of  business  in  that  respect,  attempt  to  infer 
or  argue  out  the  conclusion  that  they  could  not  have  received 
the  information  to  which  Garland  testifies.  It  is  sufficient  to 
say  that  such  inferences  of  the  witnesses  are  not  competent 
for  any  purpose,  and  cannot  be  considered  as  bearing  upon  the 
question  under  discussion. 

One  circumstance  is  related  by  witness,  Holden,  which  mer- 
its a  passing  remark.  It  is,  that  after  the  loss,  Garland,  being 
asked  by  him  how  the  company  had  knowledge  of  the  vacancy 
of  the  building,  answered  that  it  was  through  the  company's 
agent,  Moth.  It  should  be  observed  that  Moth  was  an  em- 
ploye and  sub-agent  of  Case  in  a  part,  if  not  all,  his  insurance 
business,  and  that  at  the  time  of  this  conversation  Garland 
supposed,  incorrectly  though,  it  seems,  that  he  was  the  com- 
pany's agent.  For  about  a  year  prior  to  the  fire,  Moth  had 
been  in  custody  of  the  insured  premises,  as  the  agent  of  Mrs. 
Garland,  for  the  purpose  of  renting  it.  Had  he  been  an  agent 
of  the  company,  as  Garland  supposed,  Garland  may  well  have 
entertained  the  opinion  that  his  knowledge  as  to  the  vacanc^^ 
was  the  knowledge  of  his  principal,  the  insurance  company, 
and  it  is  not  surprising  that  when  challenged  to  state  how  the 
company  had  notice,  Garland  should  refer  to  this  more  recent 
and  continuous  source  of  knowledge,  rather  than  to  the  con- 
versation between  him  and  Case's  clerk,  at  the  time  of  the  as- 
signment of  the  policy;  nor  are  we  able  to  see  that  his  having 
done  60  has  any  material  tendency  to  impeach  or  contradict 
his  testimony. 

The  account,  then,  which  Garland  gives  of  what  was  said 
and  done  at  the  time  of  the  transfer  of  the  policy,  stands  sub- 
stantially uncontradicted  and  unimpeached,  and  for  the  pur- 
poses of  this  appeal,  must  be  taken  as  the  true  narration  of  the 
occurrence. 

Notice  to  the  company  of  the  vacanc}'  of  the  building  being 
thus  established,  it  remains  to  be  seen  wliether  the  condition 
bv  which  the  policy  was  to  become  void  by  reason  of  such  va- 
cancy was  waived. 
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We  may  be  aided  inr  the  solution  of  this  question,  by  con- 
sidering for  a  moment  the  nature  and  incidents  of  the  contract 
of  insurance,  as  affected  by  the  alienation  of  the  property  by 
the  insured,  the  assignment  of  the  policy  to  the  grantee,  and 
the  assent  of  the  insurance  company  to  the  assignment.  By 
the  alienation  of  the  property,  the  contract  of  insurance  between 
Mrs.  McConneil  and  the  insurance  company  was  terminated, 
and  nothing  remained  to  her  but  the  right  to  a  return  of  the 
unearned  premium.  The  policy  was  a  mere  contract  of  in- 
demnity, and  after  the  assured  had  parted  with  her  entire  in- 
terest in  the  property,  she  was  liable  to  no  loss  or  damage 
irom  its  destruction,  and  had  it  burned,  the  company  would 
have  incurred  no  liability  to  pay  her  or  any  one  else  for  it. 
May  on  Ins.  §  72.  Nor  would  the  assignment  of  the  policy 
to  Mrs.  Garland,  of  itself,  vest  the  latter  with  any  right  to  in- 
demnity. She  could  take  by  assignment  only  the  interest  of 
her  assignor,  which  was  merely  a  right  to  the  unearned  pre- 
mium. But  the  assent  of  the  insurance  company  to  the  assign- 
ment, consummated  a  new  contract  of  insurance  with  the 
assignee,  the  unearned  premium  in  fhe  hands  of  the  company 
forming  the  consideration. 

The  rights  of  the  assignor  and  assignee,  independently  of 
the  assent  of  the  insurer,  are  stated  by  Mr.  Justice  Story,  in 
Carpenter  v.  Providence  Washington  Ins.  Co.  16  Pet.  495,  as 
follows:  ''It  is  clear,  both  upon  principle  and  authority,  that 
an  Assignment  of  a  policy  by  the  insured,  only  covers  such 
interest  in  the  premises  as  he  may  have  at  the  time  of  the  in- 
surance and  at  the  time  of  the  loss.  It  is  the  property  of  the 
insured,  and  his  alone,  that  is  designed  to  be  covered;  and 
when  he  parts  with  his  title  to  the  property,  he  can  sustain  no 
future  loss  or  damage  by  fire,  but  the  loss,  if  any,  must  be 
that  of  his  grantee.  The  rights  of  the  assignee  cannot  be 
more  extensive  under  the  policy  than  the  rights  of  the  as- 
signor; and  as  to  the  grantee  of  the  property,  he  can  take 
nothing  by  the  grant  in  the  policy,  since  it  is  not  in  any  just 
or  legal  sense  attached  to  the  property,  or  an  incident  thereto." 

The  effect  of  an  assent  to  the  assignment  by  the  insurer,  is 
stated  by  Chief  Justice  Shaw,  in  Fogg  v.  Middlesex  Mut  Fire 
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Ins.  Co.  10  Ciish.  337,  as  follows:  "  As  a  policy  of  insurance 
is  not  a  negotiable  instrument,  it  cannot  be  legally  transferred 
so  as  to  enable  the  assignee  to  maintain  a  suit  in  his  own 
name,  without  the  cx>nsent  of  the  other  party.  But  in  general, 
at  the  common  law,  where  one  party  assigns  all  his  right  and 
interest  in  the  contract,  and  the  assignee  gives  notice  to  the 
other  party  to  the  contract,  and  lie  agrees  to  it,  this  constitutes 
a  new  contract  between  one  of  the  original  parties,  and  the  as- 
signee of  the  other,  the  terms  of  which  are  regulated  and  fixed 
by  those  of  the  original  contract."  Also,  in  Wilson  v.  Hill, 
3  Mete  66,  the  same  learned  judge  says:  *"  If  the  assured 
has  wholly  parted  with  his  interest,  before  tliey  (the  buildings 
insured)  are  burnt,  and  they  are  afterwards  burnt,  the  under- 
writer incurs  no  obligation  to  pay  anybody.  The  contract  wa& 
to  indemnify  the  assured;  and  if  he  has  sustained  no  damage, 
the  contract  is  not  broken.  If,  indeed,  on  a  transfer  of  the 
estate,  the  vendor  assigns  his  policy  to  the  purchaser,  and  this 
is  made  known  to  the  insurer,  and  is  assented  to  by  him,  it 
constitutes  a  new  and  original  promise  to  the  assignee,  to  in- 
demnity him  in  like  manner,  whilst  he  retains  an  interest  in 
the  estate;  and  the  exemption  of  the  insurer  from  further  lia- 
bility to  the  vendor,  and  the  premium  paid  for  insurance 
for  a  term  not  yet  expired,  are  a  good  consideration  for  such 
promise,  and  constitute  a  new  and  valid  contract  between  the 
insurer  and  the  assignee."  See,  also,  Foster  v.  Equitable  Mut. 
Eire  Ins.  Co.  2  Gray,  216;  Pratt  v.  N.  Y.  Central  Ins.  Cq.  64 
Barb.  589;  May  on  Ins.  §  378. 

The  rights  of  the  parties,  then  are  precisely  what  they 
would  have  been  if  the  insurance  company,  instead  of  merely 
giving  its  assent  to  the  assignment,  had  issued  to  the  assignee 
a  new  policy  for  the  unexpired  term,  containing  the  same  stip- 
ulations and  conditions.  The  question  is  thus  presented, 
whether  an  insurance  company  after  issuing  a  policy  of  insu- 
rance on  a  vacant  building,  with  knowledge  of  the  vacancy, 
will  be  permitted  to  defend  against  a  loss,  by  setting  up  a 
condition  by  which  the  policy  is  to  be  void,  in  case  the  build- 
injr  becomes  vacant. 

Assuming  that  the  policy  is  to  be  interpreted  precisely  as 
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thongli  it  were  a  new  policy,  issued  at  the  time  consent  was 
given,  it  is  plain  that  the  condition  can  have  no  application  to 
a  vacancv  existing  at  the  time.  The  lantjuage  is:  "  If  the  as- 
Bured  aliall  allow  the  building  herein  insured  to  become  vacant 
or  unoccupied,"  etc.  This  clearly  refers  and  applies  to  prop- 
erty occupied  at  that  date,  and  afterwards  becoming  vacant. 
This  was  the  interpretation  put  upon  a  similar  condition  in 
Aurora  Fire  and  Mar.  Ins.  Co.  v.  Kranich,  36  Mich.  289. 

But  apart  from  mere  questions  of  construction^j  the  rule 
seems  to  be  supported  by  a  multitude  of  authorities,  that, 
where  some  fact  forbidden  by  a  Ci:)ndition  of  a  policy  exists, 
and  is  known  to  exist  by  the  insurance  company,  at  the  time 
it  issues  its  policy,  the  company  will  be  held  to  be  estopped 
from  setting  up  the  condition  against  a  recovery  for  a  loss. 
Thus,  in  Geo.  Home  Ins.  Co.  v.  Kinnier's  Adm'x,  28  Grat. 
88,  the  policy  contained  a  condition  that  it  should  be  vitiated 
in  case  the  premises  became  vacant,  etc.,  and  the  court  held 
that,  "If  at  the  time  the  agent  of  the  company  received  the 
premium  of  insurance,  and  delivered  the  policy,  he  had  knowl- 
edge of  the  vacation  of  the  property,  and  did  not  then  avoid 
the  policy,  but  treated  it  as  valid  and  subsisting,  such  conduct 
of  the  agent  was  a  waiver  of  the  condition,  and  a  breach  of  it 
could  not  be  relied  on  by  the  defendant  to  defeat  the  plaintifl^'s 
recovery."  In  Williams  v.  Niagara  Fire  Ins.  Co.  50  Iowa, 
561;  the  policy  contained  a  similar  condition,  and  the  cuuit 
in  the  opinion,  say:  "The  company,  with  full  knowledge  that 
the  house  was  unoccupied,  and  would  be  for  a  time,  issues  the 
policy  and  receives  the  premium,  and  then,  after  a  loss  occurs, 
insists  that  it  is  not  bound,  and  the  policy  never  had  a  legal 
existence  because  said  house  was  vacant.  Having  issued  tlie 
policy,  taken  the  premium,  and  thereby  induced  the  plaintitf 
to  believe  she  was  insured,  the  defendant  is  estopped  from 
alleging  or  proving  the  policy  never  had  a  legal  existence. 
By  issuing  the  policy,  the  defendant  waived  the  conditions  as 
to  the  occupation  of  the  building." 

In  Aurora  Fire  Ins.  Co.  v.  Kranich,  «wj?r<z,  it  was  held  that  a 
similar  condition  had  no  application  to  the  case  of  buildings 
liat  were  vacant  at  the  time  the  policy  was  issued;  and  tliat  if 
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the  property  was  unoccupied  at  the  time  the  risk  was  taken^ 
with  the  knowledge  of  the  insurer,  but  was  afterwards  occupied 
for  a  time,  the  insurer  was  liable,  though  the  property,  at  the 
time  of  the  loss,  had  again  become  vacant  and  unoccupied. 
The  Supreme  Court  of  Maine,  in  the  case  of  North  Berwick 
Co.  V.  N.  England  Fire  &  Mar.  Ins.  Co.  52  Me.  336,  hold 
tliat  the  renewal  of  a  policy,  after  knowledge  of  the  existence 
of  facts  which  would  autliori/e  the  insurers  to  insist  upon  a 
ibrfeiture,  would  be  deemed  a  waiver.  In  Ins.  Co.  v.  Lyons, 
38  Texas,  253,  there  was  a  conditi<»n  that  the  policy  should  be 
void  in  case  of  other  insurance,  without  the  consent  of  the 
company  written  on  the  policy.  The  agent  of  the  company 
was  informed,  at  the  time  the  policy  was  issued,  that  the  in- 
sured had  obtained  additional  insurance,  and  it  was  held  that 
it  was  the  duty  of  the  company,  upon  being  notified  of  the 
additional  insurance,  to  endorse  the  same  on  the  policy,  or 
notity  the  assured  of  its  refusal  of  the  risk,  «nd  that,  having 
jailed  to  do  either,  it  was  estopped  from  setting  up,  as  a  de- 
fense, that  such  additional  insurance  was  not  endorsed  on  the 
policy.  See,  also,  Richardson  v.  "Westchester  Ins.  Co.  15  Hun. 
472:  Viele  v.  Germania  Ins.  Co.  26  Iowa,  9,  54. 

We  are  of  the  opinion  that  the  principles  recognized  and 
established  by  the  foregoing  cases  are  applicable  to  the  case  at 
bar.  The  insurance  company,  being  notified  that  the  building 
was  unoccupied,  was  put  to  its  election,  either  to  refuse  its  as- 
sent to  the  assignment  of  the  policy,  and  thus  decline  to  enter 
into  a  contract  of  insurance  with  the  assignee,  or  to  consent  to 
the  assignment,  and  thus  consummate  a  valid  and  binding 
contract  with  her.  It  chose  the  latter  alternative,  and  entered 
into  the  new  contract  upon  a  full  consideration  and  with  full 
knowledge  of  all  the  facts,  and  it  ought  not  now  to  be  permit- 
ted to  deny  the  validity  of  its  act,  or  to  allege  that  when  it 
retained  Mrs.  Garland's  money  and  issued  to  her  its  contract 
of  insurance,  it  knowingly  entered  into  a  merely  worthless  and 
void  undertaking. 

Nor  is  it  a  sufficient  answer  to  say,  that  the  remedy  was  in 
Mrs.  Garland's  hands,  and  that  she  might  at  any  time,  by  hav- 
ing the  building  occupied,  have  vivified  or  infused  vitality  into 
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a  contract  which,  at  the  time  it  was  made,  was  without  life  or 
binding  efficacy.  If  such  had  been  the  intention  of  the  par- 
ties, doubtless  some  stipulation  to  that  effect  would  have  been 
embodied  in  the  agreement.  It  would  have  been  provided  in 
some  way  that  the  liability  of  the  company  should  only  arise 
upon  Mrs.  Garland's  placing  a  tenant  in  lier  house.  As  noth- 
ing of  that  kind  was  done,  it  must  be  presumed  that  the  par- 
ties intended  to  enter  into  a  contract  wln'ch  sliould  become  vi- 
tal and  enforceable  from  the  very  instant  of  its  consummation. 

A  good  deal  of  stress  is  laid  by  counsel  in  their  arguments, 
upon  the  effect  to  be  given  to  the  conversation  between  Mr. 
Garland  and  Mr.  Case's  clerk,  at  the  time  application  was 
made  for  consent  to  the  assignment.  Counsel  for  the  insurance 
company  insist  that  the  clerk,  in  that  conversation,  directly 
asserted  and  notified  Mr.  Garland  that  if  the  premises  were 
vacant  the  company  would  not  be  liable  in  case  of  loss,  and 
advised  him  to  attend  to  that  matter,  that  is,  get  an  occupant 
for  the  premises;  and  it  is  argued  that,  in  view  of  that  conver- 
sation, it  cannot  be  inferred  that  there  was  a  waiver  of  the  con- 
dition. Even  if  the  language  of  Mr.  Case's  clerk  is  to  receive 
the  interpretation  here  suggested,  we  cannot  give  it  the  effect 
claimed  for  it.  This  clearly  follows  from  an  application  of  the 
principles  already  laid  down.  The  policy  was  not  rendered 
void  by  a  breach  of  the  condition  in  relation  to  vacancy,  but 
only  voidable  at  the  election  of.  the  company.  Williamsburg 
City  Ins. Co.  v.  Cary,  83  IlL  453.  And  as  the  company  took  no 
steps  to  avoid  the  insurance,  on  being  notified  of  a  breach  of 
the  condition,  but  on  tlie  contrary,  expressly  ratified  it,  or 
rather,  in  consideration  of  the  unearned  premium,  issued  a 
new  contract  of  insurance  covering  the  same  risk,  a  mere  no- 
tice given  at  the  time  the  negotiations  were  in  progress,  that 
the  company  would  insist  on  the  forfeiture,  cannot  avail. 

The  conversation  referred  to,  however,  is  at  best,  ambiguous, 
and  it  is  difficult  to  determine  precisely  how  the  clerk  intended 
to  be  understood;  but  viewing  it  in  the  light  of  surrounding 
circumstances,  we  are  not  inclined  to  place  upon  it  the  inter- 
pretation above  suggested.  Referring  to  Mr.  Garland's  testi- 
mony, it  will  be  seen  that  on  learning  that  the  house  was  va- 
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cant,  thus  probably,  in  liis  estimation,  increasing  the  risk  of  its 
destruction  by  fire,  he  went  at  once  to  Mr.  Case's  office  and 
applied  for  a  transfer  of  the  insurance  to  Mrs.  Garland,  telling 
Mr.  Case's  clerk  that  the  house  was  vacant,  and  that  for  that 
reason  he  wished  the  transfer  made  that  day.  At  that  time  he 
had  not  obtained  possession  of  the  policy,  nor  had  any  formal 
assignment  of  it  to  Mrs.  Garland  been  made.  He  was  told  that 
unless  he  brought  the  policy  duly  assigned,  the  transfer  would 
not  be  legal.  On  his  importuning  the  clerk  further,  saying  that 
it  was  late  in  the  afternoon;  that  tlie  party  who  had  custody  of 
the  policy  was  a  considerable  distance  away ;  and  that  on  account 
of  the  vacancy  of  the  premises,  he  was  anxious  to  have  the  trans- 
fer of  the  insurance  consummated  at  once,  the  clerk  remarked 
"  that  they  could  put  it  on  their  books,  biit  it  would  not  be  legal 
without  [  had  the  policy  with  Mrs.  McConnell's  signature  at- 
tached, and  if  the  house  was  vacant,  that  I  had  better  attend  to 
that  part  of  the  business,  because  it  would  not  amount  to  any- 
thing if  the  house  was  destroyed;  they  would  not  be  liable  for 
the  loss." 

It  is  evident  that  the  subject  these  men  were  discussing  was 
the  mode  by  which  a  leg.il  transfer  of  the  insurance  could  be 
effected.  The  policy  had  not  been  obtained,  and  it  would 
take  a  considerable  time  to  get  it  and  procure  Mrs.  McCon- 
nell's assificnment.  In  Mr.  G  irland's  view  there  was  occasion 
for   immediate  action,  and    he  was   correspondingly  urgent. 


The  siioforestion  beina:  made  that  a  transfer  miojht  be  made  on 
the  books,  the  agent  decided,  and  very  properly,  that  such 
transfer  would  not  be  legal.  Notiiing  remained  but  for  Mr. 
Garland  to  go  and  get  the  policy,  and  get  it  assigned  and 
bring  it  to  the  office;  and  the  clerk,  as  it  seems  to  us,  merely 
by  way  of  suggesting  that  he  go  at  once  and  do  this,  added 
that  "if  the  house  was  vacant,"  tliat  is,  if  tliere  was  that  extra 
hazard  in  consequence  of  which  he  was  so  anxious  to  have  the 
transfer  immediately  consummated,  "he  had  better  attend  to 
that  part  of  the  business,"  that  is,  the  obtaining  of  the  ])olicy, 
"  because  it,"  a  mere  transfer  on  the  books,  "  would  not 
amount  to  anything  if  the  house  were  destroyed,"  and  that 
in  that  event  the  company  would  not  Ife  liable  for  the  loss. 
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But  to  understand  the  clerk,  in  this  conversation,  as  urging 
Garland  to  attend  to  getting  an  occupant  for  the  house, 
and  as  telling  him  that  his  failure  in  that  respect  would 
release  the  company  from  liability,  would  be  intruding  into 
the  conversation  an  element  entirely  foreign  to  the  one  the 
parties  were  discussing.  .  And  it  is  singular  that  such  element 
being  introduced  should  have  been  carried  no  further,  but  left 
in  the  vague  and  ambiguous  condition  in  which  the  conversa- 
tion leaves  it.  This  is  especially  so,  in  view  of  the  testimony 
of  Mr.  Case  and  both  his  clerks  in  relation  to  their  usual  prac- 
tice in  cases  where  buildings  insured  became  vacant  Accord- 
ing to  their  testimony,  it  peems  to  have  been  their  uniform 
practice,  if  not  their  express  rule,  to  return  the  unearned  pre- 
mium and  cancel  the  policy.  No  such  course  was  suggested 
here,  nor  was  anything  said  or  proposed  by  the  clerk  on  that 
subject.  It  seems  clear  from  this  consideration  also,  that  the 
clerk  could  not  have  had  in  mind,  and  that  he  was  not  discuss- 
ing the  question  of  a  breach  of  the  condition,  or  of  the  right  of 
the  company  to  declare  a  forfeiture  for  its  breacli. 

We  reach  the  conclusion  that  the  court  below,  in  holding 
that,  as  to  Mrs.  Garland,  tlie  policy  was  void  by  reason  of  a 
breach  of  the  condition  in  relation  to  a  vacancy,  decided  con- 
trary to  the  evidence,  and  for  that  reason  the  decree  will  be 
raversed  and  the  cause  remanded  for  further  proceedings,  not 

inconsistent  with  this  opinion. 

Decree  reversed. 

Wilson,  P.  J.     I  am  unable  to  concur  in  the  conclusion 
;  Seached  by  a  majority  of  the  court. 


The  Western  Union  Telegraph  Company 

V. 

Thomas  J.  Martin,  Jr. 

Telegraph  Message — Failure  to  deliver  properly  —  Rule  07 
dAMAOES. — In  order  to  make  a  telegraph  company  liable  for  ulterior  nml 
remote  consequences  for  a  failure  to  pix>perly  transmit  a  meHsa^^^,  tli3  im- 
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portance  of  which  from  the  face  of  the  message  it  conld  not  be  advised,  it 
is  the  duty  of  the  sender  to  disclose  to  the  company  the  purport  and  meaning 
of  the  communication.  So,  where  a  cipher  message  is  sent,  of  the  import  of 
which  the  compauy  is  not  advised,  only  nominal  damages,  or  the  cost  of  the 
message,  can  be  recovered. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Sidney  Smith,  Judge,  presiding.     Opinion  filed  January  4, 

1882. 

Tills  is  an  appeal  by  the  Western  Union  Telegraph  Company, 
from  a  judgment  rendered  against  it  by  the  Superior  Court, 
for  failing  to  transmit  correctly,  a  message  in  the  following 
words: 

"  To  F.  M.  GuNBY,  Charleston  S.  C. 

Excited,  Elaborate,  Lordship  Educate  puuctual  Arab  boxes 

Lordship  side  pieces   Lunar  sixteen   Cherub    a  bargain  see 

Williams  timid. 

Thomas  J.  Mabtin,  Jr." 

The  message,  translated,  means: 

"  Market  excited,  dry  salt  clear  ribs  packed  seven  and  one- 
eighth,  rejected  dry  salt  clear  ribs  packed,  six  and  one  quarter; 
think  can  buy  one  hundred  boxes  rejected  side  pieces,  average 
weight  sixteen  pounds,  at  five  and  three-eights.  A  bargain. 
See  Williams.     Answer  immediately." 

The  message  was  sent  as  written,  except  the  word  Btxteen 
wliich  was  transmitted  as  sixty^  August  18,  1878.  On  the 
same  day,  appellee  received  a  reply  from  Grunby,  directing 
him  to  buy  100  boxes,  which  appellant  did,  shipping  by  Grun- 
by's  direction,  40  boxes  to  one  Bischoff,  and  60  boxes  to  Wiet- 
ers,  customers  of  Grunby's  in  Charleston;  and  appellee  drew 
his  drafts  on  them  for  their  respective  amounts.  Wieters  paid 
the  draft;  on  him.  Bischofi',  on  learning  that  the  meat  was 
sixteen  pounds  instead  of  sixty,  refused  to  receive  it,  and  let 
the  draft  on  him  go  to  protest.  Grunby,  claiming  to  be  nna- 
ble  to  place  the  meat  elsewhere,  appellee  sent  an  agent  to 
Charleston,  who  disposed  of  it  at  a  loss  of  $297.  The  expenses 
of  the  agent  were  $125.  Appellee  notified  the  company  of 
his  loss,  and  demanded  re-imbursemcnt,  which  being  reiused, 
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he  brought  this  snit,  and  recovered  a  verdict  for  $422,  for  which 
he  had  judgment,  and  the  company  appealed. 

The  defendant  requested  the  court  to  instruct  the  jury  as 
follows: 

I.  "  That  the  message  in  which  the  error  occurred  is  in  cipher, 
and  unintelligible,  and  does  not  disclose  the  nature  of  the  busi- 
ness to  which  it  relates,  and  in  such  case,  unless  the  nature  of 
the  matter  to  which  it  related  was  disclosed  to  the  defendant, 
of  which  there  is  no  evidence,  the  measure  of  damages  is  the 
amount,  if  any,  paid  for  the  transmission,  with  interest  thereon 
from  the  time  of  payment  at  the  rate  of  six  per  cent,  per 
annum. 

II.  "  That  if  the  jury  believe  from  the  evidence  that  the 
message  in  question  was  in  cipher  and  unintelligible  to  de- 
fendant, and  that  defendant  had  no  knowledge  except  what 
was  conveyed  by  the  language  of  the  message  itself  of  the 
meaning  of  the  message,  or  of  the  character  or  extent  of  the 
business  to  which  it  related,  or  of  its  importance,  or  of  tlie 
probable  or  possible  consequences  of  a  failure  to  transmit  it 
correctly,  then  the  plaintiff  can  recover  in  this  action  no  more 
than  the  amount,  if  any,  paid  by  plaintiff  to  defendant  for 
transmitting  the  message,  with  interest  thereon. 

III.  **  That  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  did  not,  within  sixty  days  after  the  sending  of  the 
message  in  question,  present  to  defendant  a  claim  in  writing, 
showing  the  character  and  extent  of  the  actual  loss,  or,  with 
such  exactness  as  was  then  pfacticable,  the  character  and  ex- 
tent of  the  apprehended  loss  by  reason  of  the  error,  plaintiff 
cannot  recover. 

IV.  "  That  it  became  the  duty  of  plaintiff,  on  learning  that 
an  error  had  occurred,  if  he  intended  to  hold  defendant  respon- 
sible for  the  loss  which  might  occur,  to  notify  defendant  of 
such  intention,  and  make  tender  to  the  defendant  of  the  goods 
on  condition  of  its  paying  the  price  and  all  charges  incident  to 
the  purchase,  and  tliat  in  case  of  the  refusal  of  defendant  to 
accept  such  tender,  he  intended  to  dispose  of  the  goods  to  the 
best  advantage,  and  after  crediting  defendant  with  any  profits 
arising  on  the  transaction,  to  hold  defendant  responsible  for 
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the  difference  between  the  proceeds  of  such  disposition  and 
tbe  cost  of  the  goods,  including  all  proper  charges,  and  on  the 
failure  of  defendant,  after  notice,  to  accede  to  such  offer,  to 
proceed  accordingly;  and  if  plaintiff  did  not  perform  his  duty 
a^  above  indicated,  the  jury  must  find  for  defendant." 

Which  instructions  the  court  refused  to  give,  and  the  de- 
fendant excepted. 

At  the  instance  of  plaintiff  the  court  gave  to  the  jury  an 
instruction  recitinirat  length  the  circumstances  of  the  trans- 
action,  as  testified  to  by  witnesses  for  plaintiff,  and  directing 
the  jury,  if  they  should  believe  from  the  evidence,  that  the  facts 
were  as  therein  recited,  to  find  for  the  plaintiff,  and  assess  his 
damages  at  the  amount  necessarily  lost  in  the  sale  and  dispo- 
sition of  said  meat,  together  with  the  amount  necessarily  ex- 
pended in  such  disposition. 

Messrs.  Williams  &  Thompson,  for  appellant;  that  in  snch 
CMses  the  damages  recovered  cannot  be  more  than  the  amount 
paid  for  the  transmission  of  the  message,  cited  Hadley  v.  Bax- 
enJale,  9  Exch.  341;  Griffin  v.  Colver,  16  N.  Y.  489;  Benton 
V.  Fay,  64  111.  417;  Sanders  v.  Stuart,  L.  Rep.  1;  Candee  v. 
W.  [f.  Tel.  Co.  34  Wis.  471;  Tyler  v.  W.  U.  Tel.  Co.  60  111. 
421;  W.  IT.  Tel.  Co.  v.  Tyler,  74  111.  168;  Shields  v.  Wash. 
Tel.  Co.  Allen's  Tel.  Cases,  5;  Kinghorne  v.  Montreal  Tel.  Co. 
18  IT.  C.  Q.  B.  60;  Baldwin  v.  U.  S.  Tel.  Co.  45  K  Y.  744; 
McCall  V.  W.  IT.  Tel.  Co.  7  Abb.  (N.  C.)  151;  Beanpre  v.  P. 
&  A.  Tel.  Co.  21  Minn.  155;  U.  S.  Tel.  Co.  v.  Gildersleeve,  29 
Md.  232;  Barnesville  Bank  v.  W.  IT.  Tel.  Co.  30  Ohio  St.  555; 
Behm  v.  W.  IT.  Tel.  Co.  11  Chicao;o  Legal  News,  276;  Dorgan 
V.  Tel.  Co.  1  Am.  L.  T.  407;  Hord  v.  W.  IT.  Tel.  Co.  3  Gin. 
Law  Bulletin,  147;  Lane  v.  Montreal  Tel.  Co.  7  IT.  C.  C.  P. 
23;  Stevenson  v.  Montreal  Tel.  Co.  16  IT.  C.  Q.  B.  530. 

Plaintiff  cannot  recover  because  he  failed  to  present  a  claim 
in  writing  within  sixty  days,  as  required  by  the  regulations  of 
the  company:  Oppenheimer  v.  IT.  S.  Ex.  Co.  69  111.  62. 

Snch  a  reirulation  is  reasonable,  and  has  been  expressly  up- 
held: Snuthern  Ex.  Co.  v.  Caldwell,  21  Wall.  264;  Weir  v.  Ex. 
Co.  5  Phila.  355;  IT.  S.  Ex.  Co.  v.  Plarris,  51  Ind.  127;  Lewis 
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V.  Great  W.  Wy  Co.  5  H.  &  N.  867;  Wolf  v.  W.  U.  Tel.  Co. 
62  Pa.  St.  83;  Young  v.  W.  U.  TeL  Co.  4  X.  Y.  390;  Aiken 
V.  W.  U.  Tel.  Co.  5  Rich.  358. 

Mr.  Cfarlks  B.  McCoy,  for  appellee;  cited  Tyler  v.  W.  U. 
Tel.  Co.  60  111.  421;  W.  U.  Tel.  Co.  v.  Tyler,  74  ill.  168. 

Wilson,  P.  J.  The  principal  qnestion  for  determination  is  as 
to  the  measure  of  damages  ay:ain8t  a  telegraph  company  for  fail- 
ing to  transmit  correctly  a  message  in  cipher,  the  same  not  being 
translated,  nor  its  meaning  otlierwise  disclosed  to  the  company 
at  or  before  the  time  of  its  being  sent.  The  true  rule  of  dam- 
ages for  the  breach  of  a  contract  is  not  always  easy  of  ascer. 
tainmenty  especially  as  respects  that  class  of  damages  denomi- 
nated special  or  consequential,  each  case  necessarily  depending 
upon  its  own  circumstances.  In  general,  it  may  be  said  that  a 
party  in  default  is  required  to  make  good  the  damages  sus- 
tained by  his  breach  of  contract  which  were  contemplated  by, 
or  may  be  reasonably  supposed  to  have  entered  into  the  con- 
templation of  the  parties  when  making  the  contract.  1  Sedg. 
on  Dam.  122. 

In  Hadley  v.  Baxendale,  9  Exch.  341,  Baron  Alderson  states 
the  rule  as  follows  :  "  Where  two  parties  have  made  a  contract 
wliich  one  of  them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  of  a  breach  of  contract  should 
be  such  as  may  fairly  and  reasonably.be  considered  either 
arising  naturally,  i.  e.,  according  to  the  usual  course  of  things, 
from  such  contract  itself,  or  such  as  may  reasonably  be  sup- 
posed to  Iiave  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract  as  a  probable  result  of  the  breach 
of  it." 

The  general  rule  as  tlius  stated  has,  we  believe,  been  every- 
where recognized  and  acted  upon  by  the  courts  of  this  country. 
In  New  York  the  rnle  is  laid  down  in  substantially  the  same 
language.  Mr.  Justice  Selden,  in  Griffin  v.  Colver,  16th  N. 
Y.  489,  said  "The  party  injured  is  entitled  to  recover  all  his 
damages,  including  gains  prevented  as  well  as  losses  sustained, 
and  this  rule  is  subject  to  but  two  conditions;  the  damages 
must  be  such  as  may  be  falily  siij^puocd  to  have  entered  into 
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the  contemplation  of  the  parties  when  they  made  the  con  tract — 
that  is,  they  must  be  such  as  might  naturally  be  expected  to 
follow  its  violation ;  and  they  must  be  certain  both  in  their 
nature  and  in  respect  to  the  cause  from  which  they  proceed." 

Our  own  Supreme  Court,  in  Benton  v.  Fay,  64  111.  417,  and 
in  numerous  other  cases,  have  announced  substantially  the 
same  rule.  Greene  v.  Mann,  11  111.  644;  Priestly  v.  N.  I.  & 
C.  R  E.  Co.  207 ;  Strawn  v.  Coggswell,  28  111.  461.  See,  also, 
Goodkind  v.  Kogan,  8  Bradwell,  415. 

It  would  seem  to  follow,  as  a  corollary  to  the  above,  that  to 
make  a  party  to  a  contract  responsible,  in  case  of  its  non-ful- 
fillment by  him,  for  ulterior  consequences,  involving  the  pay- 
ment of  damages  which  do  not  flow  directly  and   naturally 
its  breach,  he  should  be  informed  with  reasonable  pre- 

.        '  ^f  the  purpose  for  which  the  subject  of  the  contract  is 

^•he  other  party.     Tliat  purpose  should  be  brought 

fau  -contemplation  of  the  one  who  is  to  be  charged. 

Sedg.  V.  •  ^d.  83. 

Apply liif.^  '    "^1^8  *^  thecj 

to  a  telegraph  <.  '^ms  cle 

the  company  for  u*  -note 

from  the  face  of  the  mv 
dutv  of  the  sender  to  disciv  . 
meaning  of  the  communicatK 
And  such  we  understand  to  be  ti. 
England  and  this  country. 

In  Sanders  v.  Stuart,  1  L.  E.  Com. 
tiff  delivered  to  the  defendant  a  cip: 
mitted  to  America,  but  which,  thron<  "• 
gence  was  not  forwarded.     The  plaint* 
profits,  which  it  was  admitted  they  \ 
message  had  been  duly  sent.     Lord  < 
the  opinion  of  the  court,  said:     "Upc' 
we  think  the  rule  in  Iladley  v.  Baxe 
damages  recoverable  are  nominal  onV 
to  decide,  and  we  do  not  give  any  opin. 
be  if  the  message  instead  of  being  in  h 
ligible,  had  been  in  plain  and  intelligi 


•«  I 


message  delivered 

in  order  to  charge 

lences,  of  which, 

advised,  it  is  the 

the  purport  and 

or  transmission. 

*^rine  both  in 

lie  plain- 

o  be  trans- 

efetidant's  neffli- 

•ht  to  recover  for 

ive  made  if  the 

{  *e,  in  delivering 

.cts  of  this  case 

.pplies;  and  the 

ij  not  necessary 

the  case  might 

.    utterly  unintel- 

•'s.     It  was  con- 
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vejed  in  terms,  which,  so  far  as  the  defendant  was  concerned, 
were  simple  nonsense.  For  this  reason,  the  second  part  of 
Mr.  Baron  Alderson's  rule  clearly  applies.  No  such  damages 
as  above  mentioned,  could  be  reasonably  supposed  to  have 
been  in  the  contemplation  of  both  parties,  at  the  time  they 
made  the  contract  as  a  probable  result  of 'the  breach  of  it,  for 
the  simple  reason  that  the  defendant  did  not  know  what  the 
contract  was  about,  nor  what,  nor  whether  any  damage  would 
follow  from  the  breacli  of  it.  And  for  the  same  reason,  viz, 
the  total  ignorance  of  the  defendant  as  to  the  subject-matter 
of  the  contract  (an  ignorance  known  to,  and  indeed  intention- 
ally procured  by  the  plaintiff),  the  first  portion  of  the  rule  ap- 
plies also,  for  there  are  no  damages  more  than  nominal  which 
can  be  fairly  and  reasonably  considered  as  arising  naturally, 
and  according  to  the  usual  course  of  things,  from  the  breach 
of  such  a  contract  as  this." 

This  subject  was  fully  considered  by  the  Supreme  Court  of 
Wisconsin,  in  Candee  v.  The  Western  Union  Telegraph  Com- 
pany, 34  Wis.  471.  That  was  an  action  against  the  company 
for  damages  alleged  to  have  been  sustained  by, the  plaintiff 
through  the  failure  of  the  defendant  to  deliver  a  cipher  mes- 
sage, the  meaning  of  which  was  unknown  to  the  company. 
The  plaintiff  was  a  banker  and  broker,  doing  business  in  Mil- 
waukee, and  engaged  in  buying  and  selling  by  telegraph  in 
the  New  York  Stock  Exchange,  gold.  Government  bonds  and 
railway  shares,  through  his  brokers  and  agents  in  New  York, 
in  which  business  he  had  been  engaged  many  years  prior  to 
the  date  of  the  message  in  question,  sending  and  receiving 
daily  messages  in  cipher.  The  message  on  which  the  suit  was 
based  was  as  follows,  after  the  direction:  ^^  Arch  Earlier^ 
Henry  Aiigtista^^^  which,  translated,  meant,  "  Buy  for  my  ac- 
count, and  answer  by  telegraph,  250  shares  Chicago  and  North- 
western common  stock."  Non-delivery  of  the  message  being 
admitted,  the  plaintiff  recovered  in  the  court  below  the  differ- 
ence between  the  price  at  which  the  stock  could  have  been 
bought,  had  the  message  been  duly  delivered,  and  the  price  at 
which  it  was  bought  on  the  discovery  of  the  failure  to  deliver. 

Vol.  is.  38 
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In  delivering  the  opinion  of  the  Supreme  Court  reversing  the 
judgment,  Chief  Justice  Dixon  said: 

"There  appears  to  be  no  division  of  opinion  among  the 
courts  that  in  contracts  of  this  class  the  measure  of  damages 
to  be  recovered  is  the  same  as  that  whfeh  obtains  in  actions 
upon  contracts  in  general,  tlie  rule  for  the  assessment  of  which 
has  ever  been  correctly  expressed  in  the  leading  case  of  Hadley 
V.  Baxendale.  It  cannot  be  assumed  that  any  amount  of  dam- 
ages or  any  pecuniary  loss  or  injury  will  naturally  ensue  or  be 
suffered,  according  to  the  usual  course  of  things,  from  the  fail- 
ure to  transmit  a  message,  the  meaning  and  import  of  which 
are  wholly  unknown  to  the  operator.  Ignorant  of  its  real 
nature  and  importance,  it  cannot  be  said  to  have  been  in  his 
contemplation  at  the  time  of  making  the  contract,  that  any 
particular  damage  would  be  the  probable  result  of  a  breach  of 
the  contract  on  his  part.  *  *  *  These  facts,  however  much 
they  may  tend  to  show  negligence  in  the  operator,  fail  to  bring 
the  case  within  the  rule  for  the  assessment  of  damages  above 
stated.  The  operator  cannot  be  said  to  have  contemplated  a 
rise  in  the  value  of  stocks  by  which  the  plaintiff  became  a 
loser,  as  a  probable  result,  or  one  of  the  probable  results,  of 
his  failure  to  transmit  the  message." 

Similar  views  have  been  expressed  in  man}^  other  cases,  to 
which  we  might  refer.  Thus,  in  Shields  v.  Washington  Tele- 
graph Co.  9  West  Law  Journal,  March,  1852,  the  message  was 
in  these  words,  "  oats  fifty-six,  bran  one-ten,  corn  seventy- 
three,  hay  twenty-five,"  was  incorrectly  transmitted,  so  that 
when  delivered  ** sixty-six"  was  substituted  for  "fifty-six." 
No  explanation  of  the  meaning  of  the  telegram  was  made  to 
the  company.  It  was  held  that  the  measure  of  damages  was 
the  price  paid  for  transmitting  the  telegram. 

The  court  said,  "  How  could  the  operator  know  whether  the 
dispatch  contained  an  order  to  purchase,  or  an  account  of 
sales?  And  if  he  were  bound  to  infer  the  former,  what  infor- 
mation did  the  dispatch  convey  to  his  mind  of  the  extent  of 
the  order  ?  Under  these  circumstances  the  value  of  the  mes- 
sage transmitted  was  inappreciable,  and  the  telegraph  com- 
pany had  no  means  of  knowing  the  extent  of  the  responsibility 
whic!i  ought  to  be  involved  in  its  transmission." 
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In  Kingliorne  v.  Montreal  Tel.  Co.  18  Upper  Can.  Q.  B.  60, 
the  dispatch  was,  "  Do  accept  your  offer.  Ship  tomorrow  ten 
or  twenty  hundred."  The  court  said  "  what  would  the  mes- 
sage have  informed  the  njan  at  Ogdensburg,  whose  duty  it 
was  to  take  it  from  the  wire,  and  send  it  by  another  man  to 
the  American  Company?  Nothing  but  that  A  had  accepted 
an  offer — he  could  not  tell  for  what — and  would  ship  1,000  or 
2,000,  whether  of  staves  or  shingles  or  barrels  of  flour,  he  couhl 
not  tell." 

In  Baldwin  v.  U.  S.  Tel.  Co.  45  K  T.  744,  the  court  said: 
"  For  all  pui*poses  for  which  the  plaintiffs  desired  the  informa- 
tion, the  message  might  as  well  have  been  in  a  cipher,  or  in 
an  unknown  tongue.  *  *  *  Whenever  special  or  extraor- 
dinary damages,  such  as  would  not  naturally  or  ordinarily  fol- 
low a  breach,  have  been  awarded  for  the  non-performance  of 
contracts,  whether  for  the  sale  or  carriage  of  goods,  or  for  the 
delivery  of  messages  by  telegraph,  it  has  been  that  the  con- 
tracts have  been  made  with  reference  to  peculiar  circumstances 
known  to  both,  and  the  peculiar  loss  has  been  in  the  contem- 
plation of  both  at  the  time  of  making  the  contract,  as  a  contin- 
gency that  might  follow  the  non-performance." 

And  so  in-Beaupre  v.  P.  and  A.  Tel.  Co.  21  Minn.  155,  the 
message  was  "  Dispatch  received.  Will  take  two  hundred  ex- 
tra mess,  price  named."  The  court  held,  that  while  the 
company  might  have  known  from  the  tenor  of  the  message, 
that  it  related  to  a  purchase  of  goods,  it  gave  no  information 
as  to  the  magnitude  or  importance  of  the  business  involved,  or 
of  the  amount  of  damage  that  might  result  from  a  delay  in 
transmitting  it. 

Analogous  cases  might  be  multiplied  indefinitely,  but  it  is 
quite  unnecessary.  We  have  cited  some  of  the  foregoing  to 
show  the  rulings  of  the  courts  in  respect  to  messages  appa- 
rently much  more  intelligable  than  the  one  now  before  us.  It 
would  require  a  very  acute  mind  to  discern  the  meaning  or 
import  of  a  group  of  words  consisting,  as  in  the  present  case, 
of  "  excited  elaborate  lordship  educate  punctual  Arab  boxes 
lordship  side  pieces  lunar  sixteen  cherub  a  bargain  see  Wil- 
liams timid."    Indeed  it  would  be  diflicult  to  devise  a  mes- 


596  Appellate  Couets  op  Illinois. 

W.  U.  Tel.  Co.  V.  Maitm. 

Bage  better  calculated  to  conceal  its  meaning.  The  word 
aixteeriy  incorrectly  transmitted  as  ^^  sixty,"  was,  it  is  trne,  a 
simple  nameral,  and  standing  by  itself,  easily  understood,  but 
in  its  connection  was  as  unintelligable  as  the  word  '*  Arab." 

The  very  object  of  appellee  in  resorting  to  cipher  was  to  con- 
ceal his  meaning  from  everybody  except  the  person  to  whom 
the  message  was  sent.  Even  if  enough  appeared  on  the  face 
of  the  message  to  indicate  that  it  related  to  side-pieces  of  pork, 
there  was  nothing  to  show  the  nature,  meaning,  or  extent  of 
what  was  sought  to  be  communicated.  As  to  the  company,  it 
was  as  a  sealed  book. 

The  case  of  the  U.  S.  Tel.  Comp'y  v.  Wenger,  55  Penn.  262, 
is  not  in  conflict  with  any  of  the  cases  above  cited.  There  the 
message  was  not  in  cipher.  It  read:  "To  Mr.  J.  O'Brien,  58 
Wall  St.,  New  York.  Buy  (50)  North  Western,  Fifty  Prairie 
du  Chien ;  limit  forty-five."  The  plaintiff  was  allowed  to  re- 
cover, the  court  placing  its  decision  upon  the  ground  that  un- 
der the  circumstances  the  dispatch  was  sufficient  to  disclose  the 
nature  of  the  business  to  which  it  related,  and  that  the  parties 
might  well  suppose  that  loss  would  be  likely  to  result  if  there 
was  a  lack  of  promptitude  in  transmitting  the  message. 

Of  the  case  of  Tyler,  UUmann  &  Co.  v.  Western  Union  Tel. 
Co.  60  111.  421,  which  it  is  urged  by  appellee's  counsel  is  in 
conflict  with  the  rule  of  damages  above  indicated,  it  may  be 
observed,  first,  that  the  principal  contention  there  was,  not  aa 
to  the  measure  of  damages,  but  as  to  the  question  of  liability, 
namely,  whether  the  printed  conditions  in  the  heading  of  mes- 
sage  blanks  constitute  a  contract  between  the  sender  and  the 
company  by  which  the  latter  is  relieved  from  the  consequences 
of  its  own  negligence.  Mr.  Justice  Breese  discusses  that  ques- 
tion in  a  very  lengthy  opinion,  reaching  the  conclusion  that 
such  conditions  do  not  shield  the  company  against  liability. 
The  question  as  to  the  rule  of  damages  was  very  little  consid- 
ered  and  briefly  disposed  of,  the  learned  judge  referring  to  but 
a  single  authority — ^The  U.  S.  Tel.  Co.  v.  Wenger,  supra — 
which,  as  we  have  seen,  is  not  in  conflict  with  the  cases  hereto- 
fore cited.  But,  secondly,  a  careful  reading  of  the  language 
used  by  Justice  Breese  will  show  that  the  plaintiff's  right  to 
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recover  the  damages  claimed  was  put  upon  the  ground  that 
the  message  disclosed  the  nature  of  the  business  to  which  it 
related.  The  message  was:  "Sell  one  hundred  (100)  "Western 
Union.  Answer  price."  He  says:  "The  best  reflection  we 
have  been  able  to  bestow  on  this  branch  of  the  case,  prompts 
us  to  say  the  rule  adopted  in  TJ.  S.  Telegraph  Oo.  v.  Wenger, 
in  a  similar  case,  is  a  reasonable  rule.  That  message,  as  this, 
disclosed  to  the  agent  of  the  telegraph  company  the  nature 
of  the  business  to  which  it  related/  in  this  case  to  sell  a  num- 
ber of  shares  of  stock."  It  will  thus  be  seen  that  the  court 
did  not  undertake  to  lay  down  a  rule  as  to  the  measure  of  dam- 
ages where  the  message  does  not  disclose  its  nature  or  contents; 
and  the  decision  may  therefore  be  regarded  as  in  substantial 
harmony,  rather  than  in  conflict,  with  the  cases  hereinbefore 
cited. 

As  the  message  in  the  present  case  was  meaningless,  to  the 
company's  operator,  and  furnished  no  information  as  to  the 
nature  and  extent  of  the  business  to  which  it  related,  whether 
it  was  an  order  to  buy  or  sell  pork,  or  any  other  commodity, 
whether  it  contained  advices  as  to  the  state  of  the  market,  or 
whatever  else  its  real  import  was,  it  would  be  absurd  to  claim 
that  the  company  either  had  in  contemplation,  or  can  reasona- 
bly be  supposed  to  have  had  in  contemplation,  at  the  time  of 
transmitting  it,  damages  for  a  loss  on  the  sale  of  pork,  or  ex- 
penses incurred  in  respect  thereof. 

In  allowing  the  plaintiff  to  recover  for  such  damages,  the 
court  below  erred.  Under  the  case,  as  made  by  the  proofs,  the 
recovery  should  have  been  confined  to  the  amount  paid  to  the 
company,  with  interest  for  sending  the  message. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Beversed  and  remanded. 
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Michael  Shields 

V. 

GusTAv  Keibe. 

1.  Executory  contract  op  sale. — When  the  contract  of  sale  is  execu- 
toiy,  and  the  vendor  agrees  to  sell  an  article  by  a  particular  description,  it  is 
a  condition  precedent  to  his  right  to  recover  the  price,  that  the  article  shall 
answer  such  description;  and  in  this  respect  there  is  no  difference  between  an 
agreement  to  sell  by  a  particular  description,  and  an  agreement  to  seU  by 
sample. 

2.  Sale  by  sample. — In  the  case  of  a  sale  by  sample,  there  is  an  implied 
undertaking,  that  the  bulk  shall  be  of  the  kind  and  quality  of  the  sample, 
and  it  becomes  a  condition  of  the  contract  itself,  but  it  is  in  no  accurate  sense 
a  warranty. 

3.  Examikation  of  the  article  sold. — ^The  purchaser  is  entitled  to  a 
reasonable  time  to  examine  the  goods,  after  delivery,  and  the  right  to  use  so 
much  of  them  as  may  be  actually  necessary  to  ascertain  whether  they  answer 
the  contract. 

4.  Use  by  the  purchaser — Recovery  of  value  of  goods. — ^Even  if 
the  purchaser,  after  discovering  the  defects,  should  appropriate  the  goods, 
without  notice  to  the  seller  of  such  defects,  that  would  not  necessarily  make 
him  liable  for  the  agreed  price,  but  would  afford  evidence  of  a  new  contract 
upon  a  quantum  valebctt,  so  that  in  indehitatua  assumpsit  for  the  price,  the 
buyer,  even  without  notice  of  defects,  or  offer  to  return,  may  give  evi- 
dence showing  that  the  goods  did  not  answer  the  description  or  sample. 

5.  Executed  contract — ^Express  warrakty. — Where  the  parties,  by 
their  pleadings,  treat  the  contract  as  an  executed  one,  with  an  express 
warranty  that  the  goods  should  be  like  the  sample,  the  warranty  is  not  a  con- 
dition of  the  contract,  but  collateral  to  it;  and  unless  there  was  fraud  sufficient 
to  avoid  the  contract,  or  a  stipulation  for  return  of  the  goods,  the  buyer  could 
not,  on  discovering  a  breach  of  the  warranty,  rescind  the  sale,  but  must  bring 
his  action  upon  the  warranty,  or  when  sued  in  indebitatus  assumpsit,  may 
give  evidence  of  the  diminution  in  value  of  the  goods. 

6.  Notice  of  defect. — Where  the  contract  is  treated  as  an  executed 
one,  and  the  buyer  has  no  right  to  rescind  the  sale,  a  failure  to  give  the 
seller  notice  of  the  defects  within  a  reasonable  time,  although  it  may  raise  a 
presumption  that  the  defects  did  not  exist,  yet  it  is  not  conclusive. 

Appeal  from  the  Gonnty  Court  of  Cook  county,  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding.  Opinion  filed  January 
4,  1882. 

This  action  was  indebitatus  as8umj>sity  brought  by  Biebe, 
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in  the  county  court,  against  Shields,  to  recover  the  price  often 
bags  of  choice  Va.  shelled  peanuts.  The  defendant  plead^tl 
the  general  issue,  and  a  special  plea,  which,  after  the  formal 
part,  averred,  ^*  that  in  consideration  that  said  defendant  would 
buy  of  the  said  plaintiff,  at  his  request,  ten  bags  ofchoicQ  Vir- 
ginia shelled  peanuts^  at  a  certain  price,  to- wit:  eighty-one 
and  11-10(>  dolhirs,  the  said  plaintiff  undertook  and  promised 
to  paid  defendant,  to  deliver  to  hira,  the  said  ten  hags  of  choice 
Virginia  shelled  peanuts^  and  that  the  said  peanuts  should  all 
be  of  like  goodness  and  quality  with  certain  Bam  pies  thereof 
then  and  there  shown  by  the  plaintiff  to  the  defendant;  and 
defendant  avers  that  thereupon  he  confided  in  said  promises, 
and  then  and  there  bought  of  the  plaintiff  the  said  ten  hags  of 
peanuts^  at  the  agreed  price  aforesaid,  and  the  said  plaintiff 
afterwards,  to-wit.,  at  the  time  aforesaid,  delivered  to  the  de- 
fendant ten  bai^s  of  peanuts,  as  and  for  peanuts  of  like  quality 
and  goodness  as  the  sample  so  as  aforesaid  shown  to  the  de- 
fendant; yet  the  plaintiff  did  not  regard  his  several  promises, 
but  thereby  deceived  and  defrauded  the  defendant,  in  this,  to- 
wit.,  that  the  said  pjanuts  so  as  aforesaid  dolivered  to  the  de- 
fendant, at  the  time  of  the  delivery  thereof,  were  not  of  like 
goodness  and  quality  with  the  samples  aforesaid,  but,  on  the 
contrary,  they  were  of  quality  inferior  in  goodness  and  quality 
to  said  samples,  so  as  aforersaid  shown  to  the  defendant,  and 
were  who  \y  lotten,  spoiled,  unsaleable  and  valueless,  and  this, 
etc."    The  plaintiff  replied  double. 

Ist.  '*  That  the  peanuts  so  as  aforesaid  delivered  by  said 
plaintiff  to  said  defendant,  were  of  the  same  quality  as  the 
samples  thereof  shown  by  the  plaintiff  to  the  defendant,"  con- 
cluding to  the  country. 

2d.  "  That  the  said  defendant  after  the  delivery  of  said  pea- 
nuts to  him  as  aforesaid,  accepted  and  received  the  same  as 
a  compliance  with  the  terms  of  sale  thereof  by  said  plaintiff 
to  said  defendant,  as  set  forth  in  said  additional  plea."  Con- 
cluding with  a  verification.  To  this  last  the  defendant  rejoin- 
ed traversing  the  acceptance,  and  concluding  to  the  country. 
The  case  was  tried  before  the  court  and  a  jury.  The  plaintiff 
gave  evidence  tending  to  show  that  in  the  early  part  of  Janu- 
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ary,  1881,  he  called  upon  the  defendant  with  a  sample  of  pea- 
nuts; that  the  same  were  of  good  qnality;  that  he  contracted 
to  sell,  and  defendant  to  buy,  ten  bags  of  peanuts  of  like  qual- 
ity as  the  sample,  to  be  delivered  on  arrival  at  depot  in  Chica- 
go, to  be  paid  for  by  defendant  at  the  rate  of  5  and  f  cents  per 
pound,  in  thirty  days  from  the  1st  day  of  February  next  fol- 
lowing; that  on  the  21th  of  January,  1881,  there  arrived  for 
plaintiff  at  such  depot,  fifty  bags  of  peanuts,  and  on  that  day 
plaintiff  examined  about  eight  bags  promiscuously,  in  the 
mass  of  fifty  bags;  that  on  the  same  day  he  gave  defendant  an 
order  on  the  railroad  company  for  ten  bags  of  said  peanuts; 
that  the  other  forty  bags  were  sold  by  plaintiff  to  otiier  parties, 
but  when  they  were  selected,  and  taken  away,  does  not  appear; 
that  about  February  6, 1881,  plaintiff  called  at  defendant's  store 
to  get  the  weight  of  the  ten  bags  sold  to  him ;  that  the  weiglit 
was  given  him,  and  was  1,442  pounds;  that  defendant  had  re- 
ceived the  peanuts  some  two  or  three  days  prior  to  that  time. 
Evidence  was  given  by  the  defendant  tending  to  show,  that 
when  the  peanuts  were  received,  they  were  immediately  taken 
into  the  upper  floor  of  defendant's  store — a  dry  place;  that  some 
eight  or  ten  days  after  they  were  received,  they  were  examined 
and  found  not  to  correspond  with  the  sample,  but  were  spoiled, 
matted  together  and  wholly  unsalable  and  unfit  for  use;  and 
that  as  soon  as  their  condition  was  discovered,  notice  thereof 
was  given  by  defendant  to  plaintiff,  and  that  defendant  could 
not  accept  them. 

The  court,  at  the  request  of  plaintiff's  counsel,  instructed 
the  jury  as  follows:  "The  jury  are  instructed  as  a  matter  of 
law,  that  in  a  sale  of  goo:ls  bj^  sample,  the  seller  is  entitled  to 
reasonable  notice  of  any  defect  in  the  quality  of  the  goods  de- 
livered, and  that  it  is  the  duty  of  tlie  purchaser  to  give  reason- 
able and  timely  notice  that  the  goods  are  not  equal  in  quality 
to  the  sample. 

"  If  the  jury  believe  from  the  evidence,  that  the  plaintiff 
sold  the  defendant  certain  peanuts  by  sample,  and  afterwards 
delivered  to  defendant  peanuts  on  such  sale,  it  thereupon  be- 
came the  duty  of  the  defendant  to  examine  the  goods  so  de- 
livered within  a  reasonable  time,  and,  if  the  goods  were  not 
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equa]  to  the  sample,  within  a  reasonable  timey  give  notice 
thereof  to  said  plaintiff." 

The  jnry  found  the  issues  for  the  plaintiff,  and  assessed  his 
damages  at  eighty-one  dollars  and  eleven  cents.  Tiie  defend- 
ant made  a  motion  to  set  aside  the  verdict,  and  for  a  new  trial, 
which  the  court  overruled,  and  gave  judgment  on  the  verdict, 
from  which  the  defendant  prosecutes  this  appeal. 

Messrs.  Buell  &  Davis,  for  appellant. 

Messrs.  Bonnet,  Fay  &  Griggs,  for  appellee;  that  when 
the  purchaser  received  from  the  seller  a  railroad  delivery  ticket 
for  the  goods,  they  passed  from  the  control  of  the  seller,  and 
became  the  property  of  tlie  buyer,  cited  Webster  v.  Granger, 
78  111.  230. 

There  should  be  an  examination  of  the  goods  within  a  rea* 
sonable  time  after  their  delivery:    Ellis  v.  Roche,  73  111.  282. 

McAluster,  J.  This  is  a  peanut  case,  and,  as  regards  the 
subject  matter  and  amount,  is  rather  paltry;  but,  as  regards 
the  questions  of  commercial  law  involved,  it  is  somewhat  im- 
portant. 

The  substance  of  the  transactions  between  the  parties,  as 
shown  by  the  evidence,  was,  that  in  the  early  part  of  January, 
1881,  they  made  an  agreement,  by  which  the  plaintiff  was  to 
sell,  according  to  a  sample  then  shown,  to  defendant,  a  quan- 
tity, being  ten  unascertained  bags  of  Virginia  shelled  peanuts, 
and  to  deliver  the  same  on  arrival  at  railroad  depot  in  Chicago; 
but  defendant  not  to  be  obliged  to  take  them  before  the  first 
of  the  then  next  February;  and  was  to  pay  for  them,  at  the 
rate  of  five  and  five-eighths  cents  per  pound,  in  thirty  days  from 
said  1st  day  of  February.  January  24:th,  1881,  there  came  to 
such  depot,  for  plaintiff,  fifty  bags  of  peanuts,  forty  of  which 
he  sold  to  other  parties,  and  thereupon  gave  defendant  a  deliv- 
ery order  on  the  railroad  for  ten.  Early  in  the  succeeding 
February,  defendant  took  from  said  depot  ten  bags,  without 
examination;  had  them  brought  to  his  store,  and  put  in  a  dry 
place.  Some  eight  or  ten  days  thereafter,  the  contents  of  the 
bags  were  examined,  and  the  nuts  were  found  to  be  partly  rot- 
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ten,  all  spoiled,  matted  together  and  worthless.  Immediately 
upon  such  discovery,  defendant  notified  plaintiff  of  the  condi- 
tion of  the  goods,  and  that  he  could  not  take  them.  Upon 
these  facts,  the  plaintiff  was  not  entitled  to  recover  the  price, 
for  the  reason  that  the  contract  amounted  to  a  mere  executory 
contract  for  a  sale  of  goods,  to  be  of  a  particular  description 
and  quality,  and  when  offered  or  delivered,  they  were  not  of 
such  quality,  if  of  the  description,  and  reasonable  notice  was 
given  by  the  buyer  to  the  seller  of  such  defect. 

When  the  contract  of  sale  is  executory,  and  the  vendor  agrees 
to  sell  an  article  by  a  particular  description  as  to  kind  and  qual- 
ity, it  is  a  condition  precedent  to  his  right  to  recover  of  the  buyer 
the  price  that  the  thing  which  he  offers  to  deliver,  or  which  he 
has  delivered,  shall  answer  such  description ;  and  there  is  no  dif- 
ference, inthat  respect,  between  such  agreement  to  sell  by  a  par- 
ticular description,  and  an  executory  agreement  to  sell  by  sample. 
In  the  latter  case  there  is  an  implied  undertaking  that  the  bulk 
shall  be  of  the  kind  and  quality  of  the  sample;  and  it  becomes 
a  condition  of  the  contract  itself,  a  performance  of  which  is 
precedent  to  any  obligation  on  the  part  of  the  buy^er  to  pay  the 
price;  but  is,  in  no  accurate  sense,  a  warranty.  Chanter  v. 
Hopkins,  4  Mees.  &  Welsh.  404;  Gompertz  v.  Bartlett,  2  El- 
lis &  B.  849;  Lucy  v.  Mouflet,  5  H.  &N.  229;  Foster  v.  Smith, 
18  C.  B.  156;  Osborne  v.  Gatz,  60  X.  Y.  540;  Howard  v.  Hoey, 
23  Wend.  350;  Street  v.  Blay,  2  Barn  &  Adol.  456. 

In  such  case  there  is  an  implied  undertaking  on  the  part  of 
the  seller,  that  the  buyer  shall  have  a  fair  opportunity  to  ex- 
amine the  goods.  Lorymer  v.  Smith,  1  B.  &  C.  1;  and  is  enti- 
tled to  a  reasonable  time,  and  the  right  to  use  so  much  of  the 
goods  as  may  be  actually  necessary  to  ascertain  whether  they 
answer  the  contract.  Street  v.  Blay,  2  Barn.  &  Adol,  supra/ 
Poulton  V.  Lattimore,  9  B.  &  C.  259. 

Even  if  the  buyer,  after  discovering  the  defects,  should  ap- 
propriate the  article,  without  notice  to  the  seller  of  such  de- 
fects, that  would  not  necessarily  make  him  liable  for  the  agreed 
price,  as  such,  but  would  afford  evidence  of  a  new  contract 
upon  a  quantiim  vcdelxU.  Mondel  v.  Steel,  8  Mees.  &  Welsh. 
858;  Doane  v.  Dunham,  65  111.  512. 
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So  that,  in  indebitatus  assiimjpait,  for  the  price,  brought  by 
the  seller,  as  in  this  case,  the  buyer,  even  where  he  has  given 
the  seller  no  notice  of  the  defects,  or  offered  to  return  the 
goods,  may  give  in  evidence  the  diminution  in  value,  on  ac- 
count of  the  goods  not  answering  to  the  description  or  not  cor- 
responding with  the  sample;  and  if  they  be  in  fact  worthless, 
defeat  the  action.  If  reasonable  notice  has  been  given,  and 
the  price  has  been  paid,  the  buyer  may  recover  it  back  in  an 
action  for  money  had  and  received.  These  propositions  are 
sustained  by  the  above  authorities. 

But  this  case  has  been  wrenched  out  ot  its  proper  relations 
upon  the  real  facts,  by  the  defendant  having^put  in  a  special 
plea,  in  which  he  sets  out  what  he  avers  to  have  been  the  con- 
tract between  the  parties;  and  in  setting  it  out,  he  omits  every 
element  which  constituted  it  an  executory  contract  for  a  sale, 
by  sample,  of  unascertained  goods,  but  gives  it  as  a  sale  of 
specific  goods,  with  an  express  warranty  that  the  goods  should 
be  of  like  quality  and  goodness  as  a  sample  then  and  there  ex- 
hibited, averring  that  the  goods  delivered  at  the  time  of  de- 
livery, were  not  of  like  quality  and  goodness  with  the  sample, 
but  were  rotten,  spoiled  and  wholly  valueless. 

The  plaintiff  put  in  two  replications  to  this  plea,  in  neither 
of  which  did  he  deny  that  the  contract  was,  as  set  out  in  the 
plea,  and  thereby  conclusively  admitted  it.  Simmons  v.  Jen- 
kins, 75  111.  479.  By  his  first  replication  he  impliedly,  and 
on  the  same  principle,  admitted  that  the  goods,  when  delivered, 
were  rotten,  spoiled  and  worthless,  but  averred  that  they  cor- 
responded with  the  sample.  The  second  replication  avers 
acceptance  of  the  goods,  by  defendant  As  the  contract  was 
set  out,  that  tendered  a  mere  immaterial  issue. 

By  the  contract  as  set  out,  it  was  a  sale  of  a  specific  lot  of 
peanuts,  by  which  the  property  in  the  goods  would  pass  to 
and  be  vested  in  the  defendant,  although  the  sale  was  by  sam- 
ple. Dawson  v.  CoUis,  10  C.  B.  523.  And  therefore  the  ex- 
press warranty  would  not  be  a  condition  of  the  sale  itself,  but 
collateral  to  the  express  object  of  it.  In  such  case  it  is  the 
settled  law  of  England  and  of  nearly  every  State  in  tliis  coun- 
try, except  Massachusetts  and  Maryland,  and  perhaps  one  or 
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two  other  States,  that  unless  there  was  fraud  in  the  contract, 
which  would  avoid  it,  or  a  stipulation  for  a  return  of  the  goods, 
the  buyer  could  not,  on  discovering  a  breach  of  such  a  war- 
ranty, rescind  the  sale  by  giving  notice  to  the  seller  and  offer- 
ing to  return  the  article  sold.  This  doctrine  arises  from  the 
distinction,  in  substance,  between  an  executory  contract  for  a 
sale  where  the  property  does  not  pass;  but  the  undertaking,  as 
to  kind  and  quality,  is  a  condition  of  the  contract  itself,  a 
performance  of  which  must  be  precedent  to  any  obligation  on 
the  part  of  the  buyer,  and  a  sale  of  a  specific  article  or  lot  of 
goods,  which  immediately  vests  the  property  in  the  buyer;  in 
which  case,  there  being  opportunity  to  examine,  the  maxim 
caveat  emptor  applies. 

If  in  the  latter  case  there  be  a  warranty  as  to  quality,  then, 
although  to  be  effectual  it  must  be  a  part  of  the  contract,  yet 
it  is  regarded  as  so  far  collateral  to  the  express  object  of  such 
contract  as  not  to  constitute  a  condition  precedent  that  the 
goods  shall  answer  the  warranty. 

For  that  reason  the  buyer  cannot  by  his  sole  act  rescind  tlie 
contract  for  a  breach  of  the  warranty,  so  that  no  action  will 
lie  for  the  price,  but  must  bring  his  cross-action  upon  the 
warranty;  or  if  sued  by  the  seller  in  indehitatus  assumpsit^  lie 
may  give  the  diminution  of  value  in  evidence;  or  if  the  goods 
be  worthless,  defeat  the  action  altogether  by  recouping  his 
damages;  and  to  do  so  there  is  no  occasion  even  to  give  notice 
to  the  seller  of  a  breach  of  the  warranty.  Comstock,  J.  in 
Muller  V.  Eno,  4  Kernan,  602;  Hye  Manufacturing  Co.  v. 
Gardner,  10  Cush.  88;  Kellogg  v.  Deiislow,  14  Conn.  411; 
Osborne  v.  Fuller,  lb.  629;  Waring  v.  Mason,  18  Wend.  425; 
Carter  v.  Stennet,  10  B.  Mon.  250. 

Although  it  is  held,  in  some  cases,  that  the  fact  of  not  giv- 
ing notice  will  raise  a  strong  presumption  against  the  buyer; 
that  the  goods,  at  the  time  of  the  sale,  had  not  the  defect  com- 
plained of.  Fielder  v.  Starkin,  H.  Bl.  17;  Boorman  v.  Jen- 
kins, 12  Wend.  666;  Poulton  v.  Lattimore,  supra;  Thornton 
V.  Wynn,  12  Wheat.  183.  That,  however,  affects  only  the 
qxiantuin  of  evidence  in  proving  the  defect,  if  the  rule  be  a 
sound  one. 
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The  court  below  instmcted  the  jury  that  it  was  the  duty  of 
defendant  to  give  plaintiff  timely  and  reasonable  notice  of  the 
defect  complained  of.  As  the  issnes  were,  this  was  erroneous. 
We  are  further  of  opinion,  that  the  court  erred  in  not  granting 
defendant's  motion  for  a  new  trial.  As  the  issues  stood,  the 
verdict  allowing  plaintiff  the  full  price  of  the  goods  was  mani- 
festly against  the  weight  of  the  evidence.  For  the  reasons 
indicated,  the  judgment  will  be  reversed  and  the  cause  re- 
manded. 

Beversed  and  remanded. 


[Illinois  Central  Railroad  CJompany  q  ^, 

\r  40    846i 
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Michael  Frelka.  -22-J;! 

1.  Railroads — Negligence. — Where  the  right-of-way  of  a  railroad 
passes  over  ground  not  used  by  any  person,  save  employes  of  the  company, 
and  an  engineer  driving  an  engine  along  the  tracks  of  the  company,  had  no 
reason,  nnder  the  circumstances,  to  apprehend  the  presence  of  the  plaintiff 
or  any  other  person  upon  such  track,  a  failure  on  his  part  to  take  precautions 
to  discover  such  presence  is  not  negligence  on  the  part  of  the  company. 

2.  Damages — Expenses  in  being  cured. — An  instruction  that  plain- 
tiff, among  other  things,  was  entitled  to  recover  for  expenses  incurred  in 
being  cured  of  his  injuries,  there  being  no  evidence  that  he  was  at  any  ex- 
pense, is  erroneous. 

3.  Declaration—Specific  and  general  negligence— Evidence. — 
Where  the  declaration  contains  three  counts,  in  the  first  of  which  specific 
negligence  is  charged,  and  in  the  third  general  negligence,  but  the  evidence 
in  the  cause  is  in  other  respects  applicable  to  only  the  first  count,  it  is  error 
for  the  court  to  submit  to  the  juiy  to  find  a  species  of  negligence  variant 
from  that  specified  in  such  first  count. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon, 
John  G.  BogSirs,  Judge,  presiding.  Opinion  filed  January  4, 
1882. 

This  was  an  action  on  the  case  brought  by  Michael  Frelka, 
in  the  court  below,  against  the  Illinois  Central  Kailroad  Com- 
pany, to  recover  damages  sustained  by  the  former  for  a  person- 
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al  injury.  The  declaration  contained  three  counts,  in  sabBtance 
as  follows: 

First  connt  alleges,  that  on  the  18th  of  January,  1879,  the 
defendant  was  possessed  of,  using  and  operating  a  railroad,  ex- 
tending throngh  a  part  of  the  county  of  Cook,  with  trains  of 
cars  and  locomotives  passing  and  re-passing  thereon,  and  was 
possessed  of  depot  and  depot  grounds  in  the  city  of  Chicago, 
in  said  county;  and  the  plaintitf  was  then  and  there,  and  for  a 
long  time  previously  bad  been  employed  in  tlie  business  of 
loading  cars  at  the  Stock  Yards,  in  said  county,  near  said  city, 
and  had  for  six  weeks  prior  thereto  been  accustomed,  with  the 
knowledge  and  consent  of  the  defendant,  at  an  early  hour,  to- 
wit,  six  o'clock  in  the  morning,  to  proceed  to  said  depot 
grounds  south  of  said  depot,  and  there  enter  a  caboose  car  for 
the  conveyance  of  persons,  and  to  be  thence  conveyed  in  said 
caboose  or  car,  from  said  depot  grounds-  to  said  Stock  Yards; 
and  that  on  the  day  and  year  aforesaid,  before  daylight  in  the 
morning,  he  was,  with  all  due  care  and  caution  on  his  part, 
proceeding  across  said  depot  grounds,  and  along  and  across 
certain  tracks  of  said  railroad  of  the  defendant,  towards  the 
place  where  said  caboose  or  car  was,  for  the  purpose  of  enter- 
ing said  caboose  or  car,  and  being  conveyed  to  said  Stock  Yards, 
as  he  had  theretofore  been  accustomed  to  do;  and  the  defend- 
ant carelessly  and  negligently  drove  a  locomotive  engine  along 
one  of  said  tracks,  and  in  doing  so  no  bell  of  at  least  thirty 
pounds  weight  nor  of  any  weight,  nor  a  steam  whistle  placed 
on  said  engine,  was  rung  or  whistled,  nor  kept  ringing  or 
whistling,  contrary  to  the  statute  in  such  case  made  and  pro- 
vided; nor  was  there  any  head-light  of  said  engine  lighted 
or  burning,  by  means  and  in  consequence  of  which  negligence 
and  carelessness  of  the  defendant  as  aforesaid,  said  locomotive 
engine  ran  and  struck  with  great  force  and  violence,  the 
plaintiff,  threw  him  to  the  ground  and  dragged  him  a  great 
distance,  to-wit,  500  feet,  and  greatly  bruised,  wounded  and 
injured  him. 

The  second  count  alleges  that  the  defendant  was,  on  the  18th 
of  January,  1879,  possessed  of  a  certain  railroad,  cars,  loco- 
motives, depot  and  depot  grounds,  as  set  out  in  the  first  counts, 
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and  was  then,  and  for  a  long  time  previously  thereto  had  been, 
accnetorned  to  place  on  said  depot  grounds  a  caboose  or  car, 
for  the  conveyance  of  persons,  at  which  place  passengers  were 
accustomed  to  enter  the  same;  and  that  it  was  the  duty  of  said 
defendant  to  so  manage  its  locomotives  as  not  to  injure  per- 
sons crossing  said  depot  grounds  for  the  purpose  of  entering 
said  caboose  or  car,  and  the  plaintiff  was,  in  the  night  time, 
with  all  due  care  and  caution,  proceeding  across  said  depot 
grounds,  and  along  and  across  certain  tracks  of  said 
railroad  of  the  defendant,  toward  the  place  where  said 
caboose  or  car  was  accnstomed  to  stand  for  the  reception  of 
passengers  as  aforesaid;  and  the  defendant  carelessly  and  neg- 
ligently drove  a  certain  other  engine  along  one  of  the  tracks  of 
said  railroad,  and  in  so  doing,  no  bell  of  at  least  thirty  pounds 
weight,  nor  of  any  weight,  nor  steam  whistle  placed  on  said 
locomotive  engine,  was  rung  or  whistled,  and  kept  ringing  or 
whistling,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  By  reason  and  by  means  of  which  care- 
lessness and  negligence  of  the  defendant  as  aforesaid,  said  en- 
gine then  and  there  ran  and  struck  against  the  plaintiff,  threw 
him  upon  the  ground,  dragged  him  700  feet,  and  greatly 
bruised  and  injured  him. 

The  third  count  avers  that  the  defendant,  on  the  18th  of  Jan- 
nary,  18T9,  was  possessed  of  a  railroad,  cars,  locomotives,  de- 
pot, and  depot  grounds,  as  stated  in  the  first  count,  and  that 
persons  were  then  and  there,  and  for  a  long  time  before  had 
been  accustomed  to  cross  said  depot  grounds,  for  the  purpose 
of  entering  the  cars  of  the  defendant,  and  being  by  it  conveyed 
to  various  places  along  the  line  of  its  railroad;  and  the  plain- 
tiff was,  with  all  due  care  and  caution,  crossing  said  depot 
grounds  of  said  defendant,  for  the  purpose  of  entering  one  of  its 
cars,  to  be  conveyed  by  it  to  a  point  along  its  road, 'as  persons 
were  accustomed  to  do,  as  aforesaid,  and  it  was  the  duty  of  said 
defendant  to  so  manage  its  locomotives  as  not  to  injure  persons 
socrossing  said  depot  grounds;  yet  the  defendant  carelessly  and 
negligently  drove  another  engine  along  one  of  its  tracks  in 
said  depot  grounds,  against  the  plaintiff,  knocked  him  to  and' 
upon  the  ground,  dragged  him  700  feet,  and  thereby  greatly 
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braised  and  mangled  him;  broke  his  right  leg,  dislocated  his 
right  foot,  and  greatly  bruised  his  back  and  other  parts  of  his 
body,  so  that  his  foot  has  since  been  swollen,  and  will  so  re- 
main permanently;  that  his  back  will  permanently  remain 
weak  and  painfnl,  and  that  his  whole  physical  system  has  been 
shattered  and  broken,  and  will  so  remain  permanently;  and  that 
he  is  a  laboring  man,  and  is  permanently  incapacitated  to 
work;  that  he  has  suffered  great  pain  of  body  and  mind,  and 
will  continue  to  suffer  the  same;  and  has  paid  five  hundred 
dollars  for  medical  attendance,  nursing  and  medicines,  and 
will  in  the  future  be  obliged  to  incur  like  expenses;  and  that 
he  has  been,  and  is  otherwise  injured,  to  his  damage  of 
$10,000. 

The  defendant  filed  the  plea  of  not  guilty  to  the  whole  de- 
claration. 

The  plaintiff,  on  the  trial,  gave  evidence  tending  to  show, 
that  before  and  at  the  time  of  the  injury,  he  had  been  em- 
ployed as  a  laborer  by  the  Michigan  Central  Railroad  Com- 
pany; that  although  he  lived  in  the  City  of  Chicago,  the  place 
where  he  worked  for  said  railroad  company  was  at  th^x  Union 
Stock  Yards,  some  miles  south  from  the  defendant's  depot,  in 
Chicago,  which  is  on  the  shore  of  Lake  Michigan ;  that  imme- 
diately south  of  said  depot,  the  defendant  has  large  grounds 
through  which  it  has  divers  railroad  tracks  running  nearly 
north  and  south,  beside  side-tracks  and  switches;  that  east  of 
said  tracks  of  defendant,  the  Michigan  Central  Kailroad  Com- 
pany has  its  tracks  running  parallel  with  those  of  defendant 
and  between  them  and  the  lake ;  that  the  Michigan  Central 
ran  a  sort  of -freight  train  from  its  depot  grounds,  with  a  ca- 
boose car  attached,  every  morning  at  six  o'clock  for  the  Stock 
Yards,  by  which  plaintiff  and  other  laborers  were  conveyed  to 
their  work  at  the  latter  place,  said  train  not  always  starting 
from  the  same  place;  to  take  which,  plaintiff  and  other  labor- 
ers of  the  Michigan  Central  had  been  in  the  habit  of  crossing 
defendant's  tracks  on  its  own  right-of-way  or  depot  grounds; 
that  the  morning  of  January  18,  1879,  was  cloudy  and  foggy; 
and  plaintiff  arriving  at  said  place  before  daylight,  for  tlie  pur- 
pose of  taking  said  caboose  of  the  Michigan  Central  Company, 
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and  being  thereby  conveyed  to  the  Stock  Yards,  attempted  to 
cross  one  of  the  tracks  of  defendant,  when  a  switch-engine  of 
the  latter,  under  the  management  of  its  engineer — a  servant  of 
defendant,  moving  at  a  moderate  rate  of  speed,  suddenly  struck 
plaintiff,  threw  him  down  at  the  forward  end  of  the  engine, 
shoved  and  dragged  him  a  considerable  distance,  breaking  one 
of  his  legs  twice  in  two,  and  otherwise  injuring  him;  that  there 
was  no  headlight  upon  the  engine,  no  ringing  of  bell  orsouiid- 
ing  of  whistle.  There  was  no  evidence  to  support  the  second 
or  third  counts  of  the  declaration,  or  that  plaintiff  was  to  any 
expense  whatever  in  and   about  endeavoring  to  get  cured. 

Tlie  defendant  gave  evidence  tending  to  prove.that  at  the 
time  of  the  injury  there  was  on  each  end  of  said  switch  engine 
a  headlight  brightly  burning,  and  that  a  bell  of  the  statutory 
weight  was  ringing.  That  no  streets  of  the  city  extended  into 
or  across  said  depot  grounds  of  either  the  defendant  or  the 
Michigan  Central  Company;  that  there  was  another  and  safe 
way  of  equal  convenience,  by  which  plaintiff  could  have  gone, 
in  order  to  take  said  caboose  car,  without  any  hazard,  and  that 
conspicuotts  notices  were  kept  posted  in  different  places  on  the 
west  side  of  defendant's  said  grounds,  warning  persons  not  to 
enter. 

The  court  gave  to  the  jury,  on  behalf  of  the  plaintiff,  the 
following  amongst  other  instructions: 

"  Third.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff,  Frelka,  was  on  the  defendant's  railroad  track,  and 
that  the  engine-driver,  by  the  use  of  ordinary  skill  ai)d  pru- 
dence, could  have  seen  the  plaintiff,  or  that  he  did  see  tlie 
plaintiff  on  said  track,  and  that  he  might  without  danger 
by  the  use  of  ordinary  care,  have  stopped  the  engine  before 
striking  the  plaintiff,  and  did  not^  this  would  be  negligence  on 
the  part  of  the  defendant. 

^^  Fifth.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  injured  as  alleged  in  the  declaration,  and  find  the 
defendant  guilty,  then  they  should  assess  the  plaintiff 's  dama- 
ges; if  they  find  the  defendant  guilty,  the  plaintiff  will  be  en- 
titled to  recover  for  any  pain  and  anguish  which  he  has  suf- 
fered, or  will  hereafter  suffer,  in  coui^equence  of  said  injnrv; 
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for  any  and  all  damage  to  his  person,  permanent  or  otherwise 
occasioned  by  said  injury;  for  loss  of  time  occasioned  by  said  in- 
jury;  for  expenses  incurred  in  a  reasonable  effort  to  effect  a  cure 
t»f  said  injury ;  provided  the  jury  shall  believe,  from  the  evidence, 
that  the  plaintiff  has  been  damaged  in  the  regards  aforesaid ; 
and  generally  the  plaintiff  will,  if  the  jury  find  the  defendant 
guilty,  be  entitled  to  recover  all  damages  alleged  in  the  declar- 
ation which  they  shall  believe,  from  the  evidence,  he  has  sus- 
tained bv  reason  of  said  iniurv." 

The  jury  found  the  defendant  guilty,  and  assessed  plaintiff's 
dasnages  at  $5,000.  And  the  court,  overruling  the  defendant's 
motion  for  a  new  trial,  gave  judgment  on  the  verdict  The 
defendant  appealed  to  this  conrt. 

Messrs.  W.  &  W.  D.  Barge,  for  appellant;  that  the  engineer 
had  a  right  to  suppose  a  clear  track,  and  was  not  at  fault  in 
liailing  to  use  precaution  where  he  had  no  reason  to  expect  in- 
terruption, cited  Phil.  &  Read.  R.  R.  Co.  v.  Spearen,  47  Pa. 
St.  303. 

There  was  a  safe  approach  to  the  caboose,  and  plaintiff  was 
bound  to  follow  it :  C.  &  N.  W.  RV  Co.  v.  Donahue,  75  III. 
106;  Austin  v.  C.  R.  I.  &  P.  R.  R.  Co.  91  III.  35. 

Testimony  of  witnesses,  that  they  did  not  hear  a  bell  or 
whistle  sounded,  is  neo:ative  in  its  character  and  has  not  the 
force  of  affirmative  testimony:  C.  B.  &  Q.  R.  R.  Co.  v.  Dick- 
fioiH  88  111.  431;  C.  &  R.  L  R.  R.  Co.  v.  Still,  19  111.  499;  0. 
&  A.  R.  R.  Co.  V.  Gretzner,  46  111.  74;  C.  B.  i&  Q.  R.  R  Co. 
V.  Stumps,  55  111.  367;  St.  L.  A.  &  F.  H,  R  R  Co.  v.  Man- 
ley,  58  III.  300;  Beisiegel  v.  N.  Y.  C.  R  R  Co.  40  N.  Y.  19; 
Shearman  &  Redfield  on  Neg.  565. 

Messrs.  Brandt  &  Hoffman,  for  appellee;  that  testimony 
of  witnesses  that  bell  was  not  rung  or  whistle  sounded  is  af- 
firmative in  its  character,  cited  R  R  I.  &  St.  L.  R  R  Co.  v. 
Uillyer,  72  III.  235;  C.  B.  &  Q.  R  R  Co.  v.  Lee,  87  III.  454. 

Generally  upon  the  right  to  recover:  I.  &  St.  L.  R.  R.  Co. 
v.  Galbraith,  63  111.  436;  III.  Cent  R  R  Co.  v.  Hammer,  72 
III.  347;  C.  &  N.  W.  R  R  Co.  v.  Ryan,  70  III.  211;  C.  &  A. 
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R  R  Co.  V.  Shannon,  43   111.   838;  Dublin,  etc.  E'y  Co.  v. 
Slattery,  3  App.  Cas.  1155. 

Negligence  is  a  question  of  fact  for  the  jury,  and  nnless 
their  finding  is  clearly  against  the  evidence,  it  will  not  be  dis- 
turbed: Stickle  V.  Otto,  80  111.  161;  Bell  v.  Gordon,  86  111. 
501;  Keeler  v.  Stuppe,  86  111.  809;  C.  B.  &  Q.  R  R  Co.  v. 
Lee,  87  111.  454;  Chicago  v.  Herz,  87  111.  541;  Addems  v. 
Suver,  89  111.  482. 

McAllister,  J.  The  right-of-way  and  grounds  of  appellant, 
south  of  its  Chicago  depot,  lie  upon  the  west  shore  of  Lake 
Michigan ;  so  that  they  have  never  been  used  by  people  going 
back  and  forth,  as  might  have  been  the  case,  had  they  been 
located  differently,  and  more  within  the  city.  They  were  inter- 
sected by  no  public  street  or  alley,  or  the  tracks  of  any  other 
railroad.  So  far  as  the  evidence  shows,  they  were  not  even 
practically  open  to  any  public  or  quasi  public  use  for  the 
people  to  travel  thereon,  as  upon  public  grounds.  Nor  was 
there  any  evidence  of  even  an  implied  license  on  the  part  of 
appellant  to  appellee,  to  go  upon  such  grounds  for  any  purpose 
of  business  not  connected  with  appellant's  railroad.  And  the 
evidence  is  that,  at  the  time  in  question,  appellee  went  upon 
said  grounds  and  right-of-way  of  appellant  for  his  own  con* 
venience,  and  a  purpose  of  business  connected  solely  with  the 
Michigan  Central  Railroad  Company,  another  and  distinct 
cor(>oration.  The  evidence  in  this  case  was  not  applicable  to, 
and  did  not  tend  to  support  either  the  second  or  third  count 
of  appellee's  declaration,  but  was  applicable  to,  and  tended  to 
support  the  first  count  only;  and  that  charged  specific  negli- 
gence, viz:  the  running  the  engine  in  question,  without  ring, 
ing  a  bell,  or  sonnding  a  whistle,  and  without  having  any  head- 
lights thereon.  By  the  appellee's  third  instruction,  asked  by 
his  counsel  ajid  given  to  the  jury  by  the  court,  the  jury  were 
told,  that  if  they  believe  from  the  evidence,  that  plaintiff, 
Frelka,  was  on  the  defendant's  railroad  track,  and  that  the 
engine  driver  by  the  use  of  ordinary  skill  and  prudence,  cotild 
have  seen  him,  or,  that  he  did  see  the  plaintiff  on  said  track, 
and  that  ho  might,  without  danger,  by  the  use  of  ordinary  cai*e, 
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have  stopped  the  engine  before  striking  the  plaintiff,  and  did 
not,  this  would  be  negligence  on  the  part  of  the  defendant. 

Tiiis  instruction  was  obnoxious  to  several  fatal  objections. 
By  tlie  first  branch  of  it,  the  jury  were  told  that  a  bare  fail- 
ure, without  regard  to  circumstances,  by  the  engine  driver  to 
use  ordinary  skill  and  prudence  to  discover  whether  plaintiff 
was  on  the  track,  was  negligence,  tliat  is,  negligence  per  se; 
and  it  was  so  irrespective  of  any  hypothesis,  as  to  whether 
plaintiff  was  there  lawfully,  or  as  a  trespasser  and  wrong-doer; 
or  whether  the  engine  driver  had  any  reason  or  not  to  appre- 
hend that  any  person  would  be  likely  to  be  upon  the  track  at 
the  time,  and  under  the  circumstances  in  question. 

If  there  were  no  reason  to  apprehend  the  presence  on  the 
track  of  the  plaintiff  or  some  other  person,  there  could  arise 
no  legal  duty  requiring  such  engine  drivar  to  use  precautions 
to  discover  such  presence.  Phil.  &  Riading  R.  R.  Co.  v. 
Uummel,  44  Fa.  St.  375;  Illinois  Central  R.  R.  Co.  v.  God- 
frey, 71  111.  500,  where  the  former  case  is  cited  with  approval; 
111.  Cent.  R.  R.  Co.  v.  Iletherinirton,  83  III.  510. 

By  the  second  branch  of  the  instruc-ion,  the  court  told  the 
jury  that  if  the  engine  driver  did  see  the  plaintiff  on  the  track, 
and  that  if  he  might  without  danger,  by  the  use  of  ordinary 
care,  have  stopped  the  engine  before  striking  tlie  plaintiff,  and 
did  not,  that  this  also  was  negligence  on  the  part  of  the  de- 
fendant. This  likewise  was  erroneous,  for  the  lack  of  neces- 
sary hypotheses.  If,  from  what  the  engine  driver  saw,  he  had 
good  reason  to  believe  that  the  plaintiff  could  not  or  was  not 
likely  to  get  off  the  track  in  time,  or  to  believe  that  he  was 
not  aware  of  his  danger,  and  for  that  reason  was  making  no 
effort  to  get  off,  or  avoid  the  danger,  then  his  failure  to  use 
such  care  to  stop  his  engine,  and  avoid  striking  plaintiff,  if  it 
was  reasonably  practicable  to  do  so,  might  constitute  negli- 
gence and  be  treated  as  the  proximate  cause  of  the  injury. 
Lake  Shore  R.  R.  Co.  v.  Miller,  25  Mich.  277;  Wharton  on 
Neg.  Sec.  389a,  and  cases  in  notes. 

But  beyond  these  objections,  the  kind  of  negligence  sup- 
posed by  the  instruction,  is  not  embraced  within  that  specified 
in  the  first  count  of  the  declaration,  that  being  the  only  count 
which  the  evidence  in  the  case  tended  to  support. 


First  DisTRicr — Octobeb  Term,  1881.      613 

C.  W.  D.  R'y  Co.  V.  Klauber. 

The  court  also  erred  in  giving  the  fifth  instruction  on  be- 
half of  plaintiff  below.  By  it  the  court  left  it  to  the  jury 
to  allow  plaintiff,  for  expenses  incur^d  in  endeavoring 
to  get  cured.  There  was  no  evidence  tending  to  show  he  in- 
curred any.  It  was  therefore  the  submission  to  the  jury  of  a 
question  of  fact,  to  prove  which  there  was  no  evidence. 

For  the  errors  indicated,  the  judginent  of  the  court  below 
will  be  reversed  and  the  cause  remanded. 

Keversed  and  remanded. 
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1.  Evidence — Ordinanoks— Must  be  pleaded. — In  an  action  against     ^      613! 
a  street  railway  oompaay  for  injaries  caused  by  the  pretended  negligence  of  ^^ 
the  company's  servants  in  running  the  car,  it  is  error  to  admit  in  evidence  an 
ordinance  of  the  city  prohibiting  the  running  of  cars  upon  bridges  above  a 

certain  8x>ecified  rate  of  speed,  unless  such  ordinance  is  specially  pleaded  in 
the  declaration.  An  allegation  that  the  car  was  run  upon  the  bridge  con- 
trary to  the  provisions  of  the  ordinance  of  the  city,  is  not  an  allegation  of  the 
axistence  of  such  an  ordinance. 

2.  Damages — Special  damages  must  be  pleaded. — General  dam- 
ages are  such  as  necessarily  result  from  the  act  complained  of,  and  are  such 
as  the  law  presumes  to  have  accrued.  Special  damages  are  not  implied  by 
law,  and  must  be  alleged  in  the  declaration,  or  evidence  thereof  will  not  be 
admissible. 

8.  Allegation  of  loss  of  business. — An  allegation  that  the  plaintiff 
was  put  to  the  loss  of  a  business  engagement  will  not  support  evidence  that 
the  plaintiff  had  a  business  engagement  whereby  he  would  have  earned  $3,000 
per  year. 

4.  Negligence  a  question  of  fact. — ^Negligence  is  a  qaestion  for  the 
jury,  and  the  court  should  only  instruct  the  jury  as  to  the  degree  of  care  re- 
quired of  the  plaintiff,  and  leave  to  the  jury  the  question  whether  under  all 
tiie  circumstances  the  plaintiff  was  guilty  of  negligence. 

5.  Standing  upon  platform  of  cab. — Whether  the  plaintiff  was  ex- 
ercising ordinary  care  in  standing  upon  the  platform  of  the  car«  should  be 
considered  with  reference  to  the  question  whether  there  was  a  vacant  seat  in 
the  car  which  he  might  have  occupied,  and  whether  standing  on  the  platform 
was  more  dangerous  than  occupying  a  seat  in  the  car.    The  fact  that  the  con- 
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ductor  knew  he  was  occupying  the  more  hazardous  position,  or  that  it  was 
customary  for  others  to  do  the  same  thing,  will  not  relieve  the  plaintiff  from 
the  charge  of  oontribatoiy  negligence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding.     Opinion  filed  January  4, 

1882. 

This  was  an  action  on  the  case,  brought  by  Sigmund  Klau- 
ber,  against  the  Chicago  West  Division  Eailway  Company  to 
I'ocover  damages  for  a  personal  injury  received  by  the  plaintiff 
on  the  31st  day  of  August,  1880,  while  ridintr  as  a  passenger 
on  one  of  the  defendant's  street  cars,  across  Yan  Bnren  street 
bridge,  in  the  city  of  Chicago. 

The  declaration  contains  two  counts.  The  first  alleges,  in 
substance,  that  on  the  day  above  named,  the  plaintiff  entered 
upon  the  defendant's  car,  and  paid  the  fare  from  Madison  to 
Aberdeen  street,  whereby  it  became  the  duty  of  the  defendant  to 
furnish  the  plaintiff  with  room,  and  a  seat  in  said  car,  and  to 
convey  him  safely  over  said  route  ;  yet  the  defendant,  disre- 
garding its  duty,  etc.,  did  not  and  would  not  furnish  the 
plaintiff  a  seat  and  room  within  said  car,  but  on  tlie  contrary 
thereof,  forced  him  to  stand  on  a  step  or  platform  running  on 
the  right  hand  side  thereof,  and  ran  violently  and  unlawfully 
npon  the  bridge,  and  off  the  tramway  or  track,  and  against 
the  railing  thereto,  and  compressed  and  jammed  the  plaintiff 
between  said  railing  and  the  side  of  said  car,  whereby  the 
plaintiff,  withont  fault,  etc.,  was  greatly  and  permanently 
wounded  and  injured  in  his  hips  and  abdomen,  and  made  sick 
for  a  long  time,  to-wit,  the  space  of  six  weeks,  and  confined  to 
his  bed  and  honse,  and  put  to  great  expense  in  his  care,  to-wit, 
one  hundred  dollars,  and  to  the  loss  of  a  business  engagement, 
and  to  great  bodily  and  mental  suffering,  to  his  damage,  etc. 

The  second  count  avers,  that  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  became  and  was  a  passen- 
ger in  and  on  one  of  the  open,  or  summer  cars  of  the  defend- 
ant, to  be  safely  and  securely  carried  thereon,  and  conveyed 
from  the  corner  of  Madison  street  and  Fifth  avenue  to  the  cor- 
ner of  Yan  Buren  and  Aberdeen  streets,  and  over  and  across 
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Baid  bridge,  for  a  certain  fare,  then  and  there  paid  to  the  de- 
fendant, and  the  defendant  then  and  there  received  the  plaintiff 
as  such  passenger,  and  because  there  was  no  seat  or  place  for 
the  plaintifif  within  the  body  of  said  car,  suffered  and  permitted 
and  caused  him  to  stand  on  the  outside,  and  right-hand  side 
of  said  car,  upon  the  step  extending  along  the  side  thereof,  and 
it  thereupon  became  the  duty  of  the  defendant  to  use  due  and 
proper  care  that  the  plaintiff  should  be  safely  and  securely 
carried  upon  said  car  over  said  route;  yet  the  defendant,  not 
regarding,  etc.,  did  not  use  due  and  proper  care  that  the  plain- 
tiff should  be  safely  and  securely  carried,  etc,  but  wholly  neg- 
lected to  do  so,  and,  contrary  to  u  provision  of  the  ordinances 
of  the  city  of  Chicago,  ran  said  car  on  its  journey  with  great 
speed  and  force,  so  as  to  be  uncontrollable  by  the  brake  attached 
to  said  car,  on  to  and  upon  the  draw  of  said  bridge,  and  said 
car  was  then  and  there  thrown  and  drawn  off  its  track  and 
against  the  beams  of  the  north  side  of  gaid  draw;  by  means 
whereof,  the  plaintiff,  without  fault,  etc.,  was  squeezed,  jam- 
med and  crushed  between  said  beams  and  the  ends  of  the  seats 
of  said  car,  and  his  back,  hips  and  abdomen  greatly  bruised, 
crushed  and  permanently  injured, 'and  by  means  of  the  prem- 
ises, the  plaintiff  was  sick,  sore,  lame  and  disordered  for  the 
space  of  six  weeks  thereafter,  during  which  time  he  suffered 
and  endured  great  pain,  and  was  hindered  and  prevented  from 
transacting  and  attending  to  his  necessary  and  lawful  business 
during  that  time  to  be  transacted,  and  lost  great  gains  and 
advantages,  and  was  forced  to  pay,  lay  out  and  expend  larije 
sums  of  money,  to  wit,  two  hundred  dollars,  in  and  about  the 
cure  of  the  bruises  and  wounds  so  received  as  aforesaid,  where- 
by he  has  suffered  damage,  etc. 

On  the  trial  before  the  court  and  a  jury  on  a  plea  of  not 
guilty,  it  appeared  that  between  six  and  seven  o'clock  in  the 
afternoon  of  the  day  above  mentioned,-  the  plaintiff  was  standin  v: 
at  the  corner  of  Fifth  avenue  and  Madison  street,  waiting  for  a 
Van  Buren  street  car;  that  after  waiting  from  twenty  to  thirty 
minutes,  during  which  time  two  cars  passed  very  full}'  loaded, 
an  open  car  came  along  apparently  full  of  passengers,  and 
as  a  storm  was  threatening,  the  plaintiff  made  up  his  mind  to 
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take  his  chances  with  the  others,  and  so  crowded  in  and  got  on 
to  the  platform  or  steps  running  along  the  right  hand  side  of 
the  car,  and  held  on  to  one  of  the  upright  posts.  Several  other 
pwsong  were  also  standing  at  the  time  on  the  same  platform. 
The  car  had  ten  seats  running  across  it,  each  of  which  could 
accommodate  five  passengers,  and  there  is  evidence  tending  to 
show  that  a  seat  opposite  or  near  where  the  plaintiff  was 
standing  contained  but  four  persons,  and  that  one  of  the  four 
invited  the  plaintiff  to  take  a  seat,  which  he  declined  or  neg- 
lected to  do. 

The  evidence  shows  that  the  grade  of  Van  Buren  street  rises 
somewhat  as  it  approaches  the  bridge,  and  that  it  was  the  usual 
custom  to  run  the  defendant's  cars  up  said  grade  quite  rapidly, 
and  to  diminish  the  speed,  or  halt  just  before  going  on  to  the 
bridge.  It  appears  that  on  the  occasion  in  question,  the  car 
was  run  up  the  grade  in  the  usual  way,  but  the  evidence  as  to 
t!ie  rate  of  speed  at  which  it  passed  on  to  the  bridge  is  some- 
wiiat  conflicting.  On  striking  the  draw  of  the  bridge,  or 
within  a  few  feet  of  that  point,  the  car,  in  some  way,  got  off 
the  tram-way  or  track,  and  ran  along  on  the  planks  to  near  the 
center  of  the  bridge,  at  which  point  the  front  end  of  the  car 
collided  with  the  beams  forming  the  right-hand  side  or  railing 
of  the  bridge,  and  the  plaintiff  became  pressed  between 
the  side  of  the  car  and  the  timbers  of  the  bridge,  thereby 
receiving  the  injury  complained  of.  There  is  some  evi- 
dence tending  to  show  that  he  stepped  off  from  the  car 
j:nd  into  the  railing  of  the  bridge  before  receiving  the  in- 
jury, and  that  if  he  bad  remained  standing  on  the  plat- 
form he  would  not  have  been  hurt.  It  further  appears,  that 
tiie  defendant  had  been  in  the  habit  of  riding  over  the  same 
route  on  the  defendant's  cars  for  a  considerable  time  previous 
to  the  injury,  and  was  entirely  familiar  with  the  bridge  and  the 
proximity  of  the  car-track  to  the  railing,  and  also  with  the 
usual  manner  of  running  the  defendant's  cars  onto  and  over 
tlie  bridge. 

There  was  also  evidence  tending  to  show  that,  at  the  time  the 
car  reached  the  bridge,  a  signal  had  been  given  that  the  draw  was 
about  to  be  opened  for  the  passage  of  a  vessel,  and  the  plaintiff 
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was  permitted,  against  the  objection  and  exception  of  the  de- 
fendant, to  read  in  evidence  to  the  jury,  sections  1  and  2,  of 
chapter  3,  of  the  ordinances  of  the  city  of  Chicago.  Section 
1  provides  that  any  person  or  persons  who  shall  drive,  or  at- 
tempt to  drive  any  team,  wagon,  dray  or  other  carriage,  on 
or  across  the  draw  of  any  bridge  in  the  citj^  while  the  same 
is  opening  or  shutting,  or  after  the  signal  is  given  by  the 
bridge-tender  for  the  opening  thereof,  and  before  the  open- 
ing is  begun,  etc.,  shall  be  fined,  etc.  Section  2  provides,  that 
no  person  shall  ride,  lead  or  drive  any  wagon,  carriage,  dray, 
cart  or  other  vehicle  or  conveyance,  etc.,  over  or  across  any  of 
the  bridges  within  the  limits  of  Chicago,  faster  than  a  com- 
mon walk. 

The  plaintiff  was  also  permitted,  against  the  objection  and 
exception  of  the  defendant,  to  give  evidence  that  he  was  a 
merchant,  and  at  the  time  of  the  injury  had  an  engagement 
to  sell  cloaks  and  wraps  for  a  Mr.  Bash,  and  that  if  he  were 
well  and  able  to  stand  and  do  the  work  to  which  he  was  ac- 
customed as  a  merchant,  his  time  would  be  worth  at  least 
$3,000  a  year. 

The  second  and  third  instructions  given  to  the  jury  at  the 
instance  of  the  plaintiff,  and  to  which  exception  was  taken  by 
the  defendant,  were  as  follows: 

"  2.  If  the  jury  find  from  the  evidence,  that  the  plaintiff 
stood  on  the  platform  or  step  of  the  car,  with  consent  or 
knowledge  of  the  conductor,  and  according  to  usual  custom 
on  that  line,  then  they  are  instructed  plaintift's  right  to  recover 
will  not  be  affected  by  the  fact  he  stood  in  such  a  place,  and  it 
is  not  of  itself  contributory  negligence,  provided  the  injury  to 
the  plaintiff  was  caused  by  an  accident  to  the  car,  and  that 
such  accident  was  caused  by  the  negligence  or  carelessness  of 
the  defendant. 

"3.  The  jury  are  further  instructed,  that  the  duty  of  a  pas- 
senger is  simply  ordinary  and  reasonable  care,  and  that  it  is 
not  a  want  of  such  care  oti  the  part  of  a  passenger  to  stand  on 
the  platform  of  a  crowded  car,  with  the  consent  of  the  conduc- 
tor, and  according  to  the  usual  custom  on  that  line,  provided 
the  injury  complained  of  is  caused  by   an  accident  to  the 


618  Appellate  Courts  of  Illinois. 

C.  W.  D.  R'y  Co.  V.  Klauber. 

car,  and  tliat  such  accident  was  cansed  by  the  ne<^ligeuce  or 
carelessness  of  the  owners  of  the  line." 

Tlie  defendant  also  asked  the  court  to  give  to  the  jury  the 
following  instructions,  which  were  refused,  viz.: 

"  6.  If  the  jnry  believe  from  the  evidence  that  the  plaintiflF 
did  not  use  ordinary  care  to  prevent  the  injury  in  question, 
and  that  such  want  of  ordinary  care  produced  the  injury  to 
him,  then  the  jury  are  instructed  that  the  plaintiff  cannot  re- 
cover, even  thougli  the}^  may  believe  that  defendant  was  guilty 
of  gross  ncirligence,  unless  they  believe  that  the  injury  was 
willfully  inflicted  by  the  defendant. 

"  10.  The  jury  are  instructed  that  in  making  up  their  ver- 
dict they  must  entirely  disregard  the  ordinance  of  the  city  of 
Chicago,  which  has  been  introduced  in  evidence  by  the  plain- 
tiff." 

Exceptions  were  duly  taken  to  the  refusal  to  give  the  fore- 
going instructions,  and  thereupon  the  jury  found  the  defend- 
ant guilty,  and  assessed  the  plaintiff's  damages  at  $1,000,  for 
which  sura  and  costs  the  court,  after  overruling  the  defend- 
ant's motion  for  a  new  trial,  gave  judgment  for  the  plaintiff. 

Messrs.  Small  &  Moore,  for  appellant;  that  allegations  and 
proof  sliould  correspond,  cited  C.  &  A.  R.  R.  Co.  v.  Michie,  83 
111.  427;  Gridley  v.  City  of  Bloom ington,  68  111.  47. 

The  fact  that  other  passengers  may  have  ridden  on  the  plat- 
form at  other  times,  has  no  bearing  in  this  case:  T.  W.  &  W. 
R'y  Co  V.  Foss,  88  III. '551;  III.  Cent.  R.  R.  Co.  v.  McKee,  43 
111.  119;  C.  B.  &  Q.  R  R.  Co.  v.  Lee,  60  111.  601. 

Special  damages  should  be  alleged:  Baldwin  v.  Western  R 
R.  Co.  4  Gray,  333;  Chicago  v.  O'Brennan,  65  111.  160;  Quin- 
cy  Coal  Co  v.  Hood,  77  111.  68. 

It  was  error  to  admit  the  city  ordinances  in  evidence,  they 
not  being  set  out  in  the  declaration:  III  Cent.  R.  R.  Co.  v. 
Godfrey,  71  111.  500. 

The  instruction  asked  by  defendant,  that  if  both  parties 
were  equally  negligent  no  recovery  could  be  had,  was  proper 
and  should  have  been  given:  111.  Cent.  R.  R.  Co.  v.  Hall,  72 
111.  222;  Chicago  City  R'y  Co.  v.  Lewis,  5  Bradwell,  248. 
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The  instruction  asked  by  defendant  relative  to  plaintiff's 
negligence  in  not  occupying  a  seat  in  the  car,  if  one  was  va- 
cant, should  have  been  given:  C.  &  N.  W.  B,  K.  Co.  v.  Car- 
roll, 5  Brad  well,  209;  111,  Cent  R  B.  Co.  v.  Quinn,  61  111. 
497. 

Messrs.  Fairchild  &  Blagkman,  for  appellee;  as  to  the 
right  to  introduce  evidence  of  employment,  etc.  upon  the  ques- 
tion of  damages,  cited  C.  B.  I.  &  R  B.  B.  Co.  v.  McKittrick, 
78  111.  619;  Peoria  Bridge  Co.  v.  Loomis,  20  111.  235. 

The  ordinance  was  properly  admitted  in  evidence:  Vandyke 
V.  City,  1  Disney,  532;  Hall  v.  Bipley,  119  Mass.  135;  Lane  v. 
Atlantic  Works,  111  Mass.  136. 

Biding  on  the  platform  of  a  crowded  car  is  not  negligence 
per  se:  German  Pass  Co.  v.  Walling,  Alb.  Law  Jour.  May  7, 
1881,  371;  Maguire  V.  M.  B.  B.  Co.  115  Mass.  129;  Thirteenth, 
etc.  P.  B.  Co.  V.  Bondron,  92  Pa.  475;  Phil.  City  P.  R  Co.  v. 
Henrice,  92  Pa.  431. 

Bailey,  J.  The  only  assignments  of  error  we  need  consider 
in  this  case,  are  those  which  relate  to  the  admission  of  evidence, 
and  to  the  instructions  to  tlie  jury.  It  is  insisted  that  the 
court  erred  in  admitting  in  evidence  the  first  and  second  sec- 
tions of  the  ordinance  of  the  city  of  Chicago,  in  relation  to 
bridges. 

Municipal  ordinances,  like  private  statutes  and  the  statutes 
of  foreign  States,  cannot  be  judicially  noticed,  and  consequently 
whenever  they  are  material  to  an  action  or  defense,  they  must 
be  specially  pleaded.  1  Chitty's  Plead.  216,  220;  Goshen  and 
Sharon  Turnpike  Co.  v.  Sears,  7  Conn.  86.  In  111.  Cent  B. 
R.  Co.  V.  Godfrey,  71  III.  500,  this  precise  question  was  de- 
cided. .  That  was  an  action  to  recover  for  injuries  received  by 
the  plaintiff  by  being  run  against  by  a  switch  engine  of  the 
railroad  company  within  the  city  of  Decatur.  There  was 
evidence  tending  to  show  that  the  engine  was  being  run  at  a 
rate  of  speed  exceeding  six  miles  per  hour,  and  the  court, 
against  the  objection  of  the  defendant,  admitted  in  evidence  an 
ordinance  of  the  city  of  Decatur,  prohibiting,  under  a  certain 
penalty,  the  running  of  any  railroad  engine  within  the  cor[)or- 
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ate  limits,  at  a  greater  rate  of  speed  than  six  miles  per  hour. 
As  the  declaration  contained  no  alleo^ation  that  there  was  a 
cify  ordinance  regulating  the  speed  of  engines,  it  was  held 
that,  the  admission  of  the  ordinance  was  erroneous. 

It  is  true,  that  in  the  second  count  of  the  declaration  in  this 
case,  it  is  averred  that  the  defendant,  "  contrary  to  a  provis- 
ion of  the  ordinance  of  the  city  of  Chicago,  ran  said  car  on  its 
journey  with  great  speed  and  force,  so  as  to  be  uncontrollable 
l>y  the  brake  attached  to  said  car,  on  to  and  upon  said  bridge." 
This  however  is  far  from  beinor  an  allegation  of  the  existence 
of  any  such  ordinance  as  tlie  one  offered  in  evidence.  As 
laid  down  by  Lord  Coke,  a  private  statute  must  be  set  out  at 
least  with  certainty  to  a  common  intent.  3  Inst.  303a;  Go- 
shen and  Sharon  Turnpike/Co.  v.  Sears,  supra.  But  here  is  no 
attempt  to  set  the  ordinance  out  at  all,  or  to  indicate  in  the 
slightest  degree  its  substance  or  the  nature  of  its  provisions. 
The  admission  of  the  ordinance  in  evidence  was  therefore 
erroneous.  It  follows  that  the  defendant's  tenth  instruction, 
by  which  tlie  court  was  asked  to  withdraw  from  the  juiy  the 
evidence  of  the  ordinance,  should  have  been  given. 

Evidence  was  also  admitted  against  the  defendant's  objection, 
shovving  that  the  plaintiff  was  a  merchant,  and  at  the  time  of 
the  injury  had  an  engagement  to  sell  cloaks  and  wraps  for  a 
Mr.  Bash,  and  that  if  he  Iiad  not  been  suffering  under  the  dis- 
ability caused  by  the  injury,  his  time  as  a  merchant  would 
have  been  worth  at  least  $3,000  a  year.  This  evidence  was 
offered  for  the  purpose  of  showing  what  the  law  terms  special 
damages. 

Damages  arising  from  the  negligent  acts  of  a  defendant,  are 
either  general  or  special.  General  damages  are  such  as  natu- 
rally and  necessarily  arise,  or,  in  other  words,  such  as  the  law 
implies  or  presumes  to  have  accrued,  from  the  wrong  com- 
plained of.  Special  damages  are  such  as  really  took  place,  but 
are  not  implied  by  law,  and  do  not  necessarily  flow  from  the 
injurious  acts  of  the  defendant.  1  Chit.  Plead.  396;  Dnmont  v. 
Smith,  4  Denio,  319;  Olinstead  v.  Burke,  25  111.  86.  When- 
ever the  damages  sustained  have  not  necesearilj-  accrued  from 
the  act  complained  of,  and  consequently  are  not  implied  by 
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law,  then  in  order  to  prevent  the  surprise  on  the  defendant, 
wliich  mi^ht  otherwise  ensue  on  the  trial,  the  plaintiff  must 
in  general  state  the  particular  damage  which  he  has  sustained, 
or  he  will  not  be  permitted  to  give  evidence  of  it.  1  Chit. 
Plead.  396. 

We  do  not  think  the  averments  of  the  declaration  in  this 
case  sufficient  to  entitle  the  plaintiff  to  make  proof  of  special 
damages.  The  first  count  merely  alleges  that  the  plaintiff  by 
reason  of  said  injury,  was  "put  to  the  loss  of  a  business  en- 
gagement," and  the  allegation  of  the  second  count  is,  that  he 
"was  hindered  and  prevented  from  transacting  and  attending 
to  his  necessary  and  lawful  business,  during  that  time  to  be 
transacted,  and  lost  great  gains  and  advantages."  Neither  of 
these  allegations  points  to  any  damages  growing  out  of  or  de- 
pendent upon  the  peculiar  circumstances  or  businei^s  of  the 
defendant.  In  Tomlinson  v.  Derby,  43  Conn.  562,  the  plain- 
tiff was  injured  by  means  of  a  defect  in  a  highway,  and  his 
allegation  was,  that  he  was  thereby  "  prevented  from  transact- 
ing his  ordinary  business,"  and  it  was  held  that,  under  such 
allegations  he  could  not  show  that  he  was  earning  $100  a 
month  in  carting  and  sawing  timber.  So  in  Taylor  v.  Mon- 
roe, 43  Conn.  36,  under  a  similar  allegation,  it  was  held  that 
the  plaintiff  could  not  show  that  she  was  a  button-maker,  and 
what  wages  she  earned  in  that  business.  In  City  of  Chicai^o 
V.  O'Brennan,  65  111.  160,  the  plaintiff  brought  suit  for  an  in- 
jury caused  by  the  falling  of  a  portion  of  the  brick  and  plaster- 
ing in  the  common  council  chamber  of  the  city.  The  allega- 
tion in  the  declaration  was,  that  "  the  plaintiff,  who  was  pur- 
suing his  occupation  as  journalist,"  was  injured,  etc,  **and 
thereby  the  plaintiff,  as  lawyer,  lecturer  and  journalist,  became 
and  was  sick,  sore,  and  incapacitated  from  attending  to  his 
business,  and  so  continued  for  a  long  time,  to-wit,  for  two 
months;  and  as  regards  plaintiff 's  profession  as  a  lecturer,  he 
has  been  almost  wholly,  ever  since,  disabled  from  pursuing  it." 
It  was  held  that,  under  these  allegations,  the  plaintiff  could 
not  give  in  evidence  the  fact  of  a  particular  engagement  to 
lecture  in  Virginia,  and  the  probable  gains  thereof.  The  court 
say:  "  In  order  to  subserve  the  ends  of  good  pleading,  which 
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are  to  apprise  the  opposite  party  of  the  natare  of  the  claim 
and  prevent  snrprise,  it  was  necessary  that  these  special  dam- 
ages and  the  facts  on  which  they  were  based^  shoald  have  been 
set  out  in  the  declaration." 

The  second  instrnction  given  to  the  jury,  at  the  instance  of 
the  plaintiff,  is  clearly  erroneous.  It  holds  that,  if  the  plaintiff 
stood  on  the  platform  or  step  of  the  car,  with  consent  or 
knowledge  of  the  conductor,  and  according  to  the  nsual  custom 
on  that  line,  then  the  plaintiff's  right  to  recover  is  not  affected 
by  the  fact  that  he  stood  in  such  a  place,  and  it  is  not  of  itself 
contributory  negligence.  It  is  a  principle  too  familiar  to  re- 
quire the  citation  of  authorities,  that  negligence  is  a  question 
of  fact  for  the  jury.  It  is  the  duty  of  every  person  to  use  rea- 
sonable and  ordinary  care  to  foresee  danger  and  avoid  injury, 
but  the  precise  course  of  conduct  which  this  rule  enjoins,  must, 
ordinarily,  from  the  very  nature  of  things,  depend  upon  the 
particular  circumstances  of  each  case.  "Whether  the  plaintiff 
was  negligent  in  standing  on  the  step  or  platform,  must  de- 
pend, among  other  things,  upon  whether  there  was  a  vacant 
seat  in  the  car,  of  which  the  plaintiff  was  aware,  and  which  he 
might  have  taken,  and  whether  standing  on  the  platform  was 
more  dangeroua  than  occnpying  the  seat.  There  was  evidence 
tending  to  establish  both  these  facts,  and  if  proved,  it  is  very 
clear  that  it  was  the  duty  of  the  plaintiff  to  occupy  the  seat,  as 
the  place  of  the  least  danger;  and  the  fact  that  the  conductor 
knew  that  he  was  occupjnng  the  more  hazardous  position,  or 
that  it  was  customary  for  others  to  do  the  saine  thing,  will  not 
exculpate  him  from  the  charge  of  negligence.  The  court 
should  have  instructed  the  jury  as  to  the  degree  of  care  which 
the  plaintiff  was  bound  to  exercise,  and  then  left  it  for  tliem 
to  determine,  whether  under  all  the  facts  proved,  he  was  guilty 
of  contributory  negligence. 

Tiie  plaintiff's  fourth  instruction  is  obnoxioiis  to  very  much 
he  same  criticism  as  the  foregoing.  It  holds  that  it  was  not 
a  want  of  ordinary  and  reasonable  care  on  the  part  of  a  pas- 
senger to  stand  on  the  platform  of  a  crowded  car,  with  the 
consent  of  the  conductor,  and  according  to  the  usual  custom 
on  t  le  line. 
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The  sixth  instruction  asked  by  tlio  defendant,  we  think, 
shonid  have  been  given.  It  lays  down  the  rule  that  if  the 
plaintiff  did  not  use  ordinary  care  to  prevent  the  injury  in 
question,  and  that  such  want  of  ordinary  care  produced  said 
injury,  he  cannot  recover,  even  though  the  defendant  was 
p^uilty  of  gross  negligence,  unless  the  injury  was  willfully  in- 
flicted. This  instruction  is  entirely  in  harmony  with  the  rule  of 
comparative  negligence  which  prevails  in  this  State,  and  is  a 
correct  enunciation  of  that  rule  as  applied  to  the  state  of  facts 
supposed  by  the  instruction.  The  rule,  as  ordinarily  formu- 
lated, is  that  Blight  negligence  on  the  part  of  the  plaintiff,, 
though  contributing  in  some  degree  to  the  injury,  will  not 
preclude  his  recovery,  if  it  also  appears  that  the  defendant  is 
guilty  of  contributory  negligence  of  such  a  degree  that,  in 
comparison,  the  plaintiff  *s  negligence  is  slight,  and  the  defend- 
ant's gross.  Where,  however,  the  plaintiff  is  guilty  of  con- 
tributory negligence,  of  such  a  degree  that  it  cannot  be  pro- 
nounced slight,  he  is  permitted  to  recover  only  in  one  case, 
and  tliat  is  where  the  injury  is  willfully  inflicted.  This  is  upon 
ihe  principle  that  the  mere  negligence  of  the  plaintiff  will  not 
justify  the  defendant  in  inflicting  upon  him  an  intentional 
injury. 

Slight  negligence  is  defined  to  be  the  want  of  groat  care 
and  diligence.  Shear.  &  Red.  on  Neg.  Sec.  18.  The  want  of 
ordinary  care,  then,  is  manifestly  negligence  of  a  higher  de- 
gree, and  in  HU  the  more  recent  decisions  in  tliis  State,  it  has 
been  classed  as  gross  negligence.  Thus,  in  C.  B.  &  Q.  R.  RCo. 
V.  Van  Patten,  64  III.  510,  it  is  held  that  the  omission  of  all 
those  ordinary  and  reasonable  precautions,  which  every  pru' 
dent  man  would  observe  for  his  own  safety,  is  gross  negligence. 
So  in  0.  B.  &  Q.  R.  R.  Co.  v.  Lee,  AdmV,  68  111.  576,  an  in- 
struction was  asked  to  the  effect  that  if  the  deceased  failed  to 
exercise  that  care  for  his  personal .  safety  which  an  ordina- 
rily prudent  man  would  do,  he  could  not  recover.  This  in- 
struction was  modifled  by  adding,  "unless  the  negligence  of 
the  defendant  was  greater  than  the  plaintiffs."  The  court  in 
holding  that  the  instruction  should  have  been  given  as  asked, 
5ay:  "  there  aro  andean   be  no  degrees  of  gross  negligence. 
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The  cases  all  go  to  the  length  of  holding,  where  a  party  has 
been  injured  for  the  want  of  ordinary  care,  no  action  will  be, 
unless  the  injury  is  willfully  inflicted  by  the  defendant  The 
words  added  to  the  instruction  plainly  informed  the  jury  that 
the  plaintifl^  could  recover,  notwithstanding  deceased  had  been 
guilty  of  a  want  of  ordinary  care  for  his  safety,  or  even  if 
guilty  of  gross  negligence,  if  defendant  was  guilty  of  greater 
negligence.  On  the  authority  of  previous  decisions  this  was 
error." 

In  I.  C.  R  E.  Co.  V.  Hetherington,  83  111.  510,  the  court 
reiterate  the  doctrine  of  the  case  last  cited,  and  say:  "  While  the 
rule  is  well  settled  in  this  State,  that  a  recovery  may  be  had  by 
a  party  who  has  been  guilty  of  contributor}^  negligence,  where 
his  negligence  is  slight,  and  that  of  the  defendant  gross,  yet 
the  authorties  all  agree  that  it  is  an  indispensable  element  of 
tlie  right  of  action  in  every  case,  that  the  plaintijff  or  party 
injured  must  have  exercised  ordinary  care,  such  as  a  reason- 
ably prudent  person  will  always  adopt  for  the  security  of  his 
person  or  property."  See,  also,  C.  ife  A.  R.  R.  Co.  v.  Becker, 
76  111.  27;  I.  C.  R  E.  Co.  v.  Green,  81  Id.  19;  President,  etc. 
V.  Carter,  2  Brad  well,  34. 

For  the  errore  above  pointed  out,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 


Philetus  W.  Gates 

v. 

David  R.  Fkaseb  et  al. 

1.  Patents — Joint  owner. — In  the  case  of  a  joint  ownerahip  of  a  pat- 
ent right,  there  is  no  legal  liability  on  the  part  of  one  joint  owner  to  account 
to  his  co-owner  in  respect  of  a  use  of  the  patent  right. 

2.  Right  of  joint  owner  to  contribution. —Whether  one  joint 
owner  of  a  patent  right  can  compel  his  co-own  r  to  account  for  profits  re- 
c  ived  for  license  fees,  and  for  a  contribution,  independent  of  an  express 
agreement  to  divide,  is  not  decided. 

3.  Agreement  to  divide  profits. — In  this  case  there  was  an  agree- 
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ment  between  the  ownera  to  divide  equally  all  moneys  received  by  either  for 
license  fees,  and  under  snch  agreement  a  proceeding  for  an  acooonting  and 
to  compel  contribution,  can  be  maintained. 

4.      AGRKBMEirr  NOT    KXTINOUISHBD  BT  BANKBUPTCT. — ^The    fact   that 

one  of  the  parties  to  such  an  a?r3em3nt  bacama  bankr  pi,  does  n>t  extin- 
guish tha  agreement.  Bankruptcy  of  one  joint  owner  only  extinguished  his 
right  to  enforce  the  agreem?nt,  and  vested  the  suae  in  his  assignee;  it  did 
not  affect  the  liability  of  the  other  joint  owner  to  account. 

5.  Sale  of  bankrupt's  estate. — It  is  immaterial  who  may  be  the  pur- 
chaser of  a  bankrupt's  eff.?cts  when  properly  offered  and  sold  by  the  a8si;j[nee; 
the  bankrupt  may  himself  boome  the  purchaser,  and  he  will  take  by  such 
purchase  all  the  interest  which  the  assigned  had  to  convey. 

Appeal  from  tlie  Circuit  Court  of  Cook  county;  the  Hon 
M.  F.  TuLEY,  Judge,  presiding.  Opinion  filed  January  26, 
1882. 

This  was  a  bill  in  equity  brouglit  by  appellant,  to  compel  an 
accounting  for  license  fees  alleged  to  have  been  received  by 
appellee  Fraser,  or  to  be  due  from  Fraser  &  Chalmers  as 
licensees  of  Fraser  of  a  patent  owned  jointly  by  Gates  & 
Frazer.  A  demurrer  to  the  bill  was  sustained  by  the  court 
below,  and  the  bill  was  dismissed.  This  court  reversed  that 
decree,  and  remanded  the  cause  for  further  proceedings.  6 
Bradwell,  229. 

Upon  a  second  hearing  of  the  case  on  bill,  answer,  replica- 
tion, and  an  agreed  statement  of  facts,  the  bill  was  again  dis- 
missed by  the  court  below  tor  want  of  equity.  From  this  de- 
cree complainant  prosecutes  the  present  appeal. 

Mr.  Geo.  Scovillb  and  Mr.  John  W.  Ela,  for  appellant; 
that  appellee  Fraser  is  bound  to  account  for  moneys  received 
for  licenses,  cited  Pitts  v.  Hall,  3  Blatch.  201;  Herring  v.  Gas 
Consumers'  Association,  12  Official  Gazette,  637;  Parkhurst  v. 
Kinsman,  6  N.  J.  Eq.  608;  Dunham  v.  R.  R  Co.  7  Biss.  223; 
1  Story's  Eq.  Jur.  §  466;  2  Kent's  Cora.  350;  Benedict  v. 
Howard,  31  Barb.  569. 

The  agreement  to  divide  the  fees  si  not  within  the  Statute 
of  Frauds:  2  Kent's  Com.  510;  2  Story  on  Contracts,  §  1,015; 
Fen  ton  v.  Em  biers,  3  Burr.  1,278;  Moore  v.  Fox,  10  Johns. 

Vol.  IX.  40 
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243;  Lockwood  v.  Barnes,  3  Hill,  128;  McLees  v.  Hale,  10 
•Wend.  426;  Blake  \r.  Cole,  22  Pick.  97;  Kent  v.  Kent,  18 
Pick.  569. 

Bankruptcy  of  appellant  does  not  affect  his  right  to  an  ac- 
counting: Bump's  Bank'y,  693. 

Messrs.  Isftam,  Lincoln,  Burry  &  Ryerson,  for  appellees; 
that  the  bankruptcy  of  one  partner  dissolves  the  partnership 
relation,  cited  Parsons  on  Partnership,  486;  Story  on  Partner- 
ship, 494;  Fox  v.  Hamburg,  Cowp.  445;  Marquan  v.  Mfg.  Co. 
17  Johns,  525.  Ex  parte  Smith,  5  Ves.  295;  Williamson  v. 
Wilson,  1  Bland,  418;  Gowan  v.  Jeffries,  2  Ashm.  296. 
.  Joint  owners  of  letters  patent  are  under  no  liability  to  ac- 
count to  one  anotlier  for  profits,  in  the  absence  of  a  special 
agreement  so  to  do:  Voce  v.  Singer,  86  Mass.  226;  De  Witt 
V.  Elmira  Mfg.  Co.  12  N.  Y.  Sup.  Ct.  302;  Clum  v.  Brewer, 
2  Curtis,  506;  Bump's  Law  of  Patents,  141;  Curtis'  Law  of  Pat- 
ents, 186. 

"Wilson,  P.  J.  From  the  pleadings  and  agreed  facts,  it  ap- 
pears substantially  that  letters  patent  were  issued  July  10, 
1S66,  to  Gates  and  Fraser,  as  assignees  of  Gates,  for  an  improved 
shoe  for  ore  stamping  machinery,  whereby  they  became  equal 
owners  of  the  patent.  Gates  was  the  inventor,  and  gave  to 
Fraser  a  one-half  interest,  with  the  as^reement  made  between 
them,  at  or  about  tlie  time  of  the  issuing  of  the  letters  patent, 
that  they  should  divide  equally  between  themselves  all  moneys 
receiv^ed  by  each  from  license  fees  or  royalties,  or  from  any 
other  source  accruing  from  the  patent  Pureuant  to  that 
agreement,  they  divided  the  moneys  for  a  period  of  about 
twelve  3'ear8,  and  down  to  January  1,  1878.  Gates  became  a 
bankrupt  in  May,  1878,  when  his  interest  in  the  patent,  to- 
gether with  his  other  assets,  passed  to  his  assignee  in  bank- 
ruptcy. 

On  the  14th  day  of  May,  1879,  Gates  re-purchased  his  half 
interest  at  the  assignee's  sale,  notified  Fraser  of  the  same,  and 
requested  him  to  account  for  and  pay  over  to  Gates  one-half 
of  all  moneys  received  or  to  be  received  by  Fraser  for  license 
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fees  from  and  after  that  date,  Gates  at  the  same  time  offering 
.to  account  for  moneys  received  in  like  manner  by  him. 

When  this  case  was  before  ns  at  the  former  term,  we  held, 
that  under  the  alles^ations  of  the  bill,  confessed  by  the  demur- 
rer, appellant  and  Fraser  occupied  the  relation  of  partners  in 
respect  to  the  ownership  of  the  patent,  and  that,  as  such,  Fra- 
ser was  liable  to  account  to  his  co-partner  for  moneys  received 
by  him  for  license  fees.  On  the  subsequent  hearing  in  the 
court  below,  Fraser  set  up  in  his  answer  the  bankruptcy  of 
Gates,  and  the  consequent  dissolution  of  the  partnership,  if 
any  ever  existed,  and  insisted  that  as  part  owner  of  the  patent 
he  is  not  liable  to  account  to  his  co-owner,  either  for  the  use 
of  the  same  or  for  moneys  received  by  him  or  claimed  to  be 
due  from  Fraser  &  Chalmers  for  license  fees.  We  are  thus 
brought  to  a  consideration  of  the  case  wholly  divested  of  any 
question  arising  out  of  partnership  relations. 

What,  then,  are  the  rights  and  liabilities  of  mere  joint  own- 
ers of  a  patented  invention  in  respect  to  contribution?  Can 
one  of  two  or  more  joint  owners  be  required,  in  the  absence 
of  any  agreement,  to  account  to  his  co-owners  for  the  use  by 
him  of  the  patent,  or  for  moneys  received  by  him  for  royal- 
ties or  license  fees,  wliere  he  has  granted  to  a  third  person  the 
right  to  manufacture  and  vend  the  patented  article? 

When  we  look  into  the  books  for  light  on  these  questions, 
it  must  be  confessed  the  search  is  not  very  helpful,  especially 
so  far  as  concerns  the  liability  to  account  for  license  fees. 
One  is  a  little  surprised  at  the  dirth  of  adjudications  upon  a 
subject  which  it  would  naturally  be  supposed  must  have  come 
frequently  before  the  courts  of  determination.  Alluding  to 
this  subject,  Mr.  Justice  Chapman,  in  delivering  the  opinion 
of  the  Supreme  Court  of  Massachusetts,  in  Voso  v.  Singer, 
decided  in  1862  (4  Allen,  229)  said:  "Many  proprietors  of 
patents  have  availed  themselves  of  the  right  to  make  assignments 
and  grant  licenses  to  a  great  extent,  and  there  have  been  for  many 
years  a  great  number  of  persons  interested,  as  part  owners  or 
licensees,  in  the  question  whether  independently  of  covenants 
or  agreements,  a  right  of  contribution  in  any  form  exists  be- 
tween sucli  parties,  or  any  of  them.     The  question  has  arisen 
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and  been  proponnded  to  counsel  in  many  instanced;  bnt  after 
having  made  extensive  inqairies,  we  cannot  learn  that  it  has . 
ever  before  been  presented  to  a  judicial  tribanal  in  anj  form." 

Since  that  time  the  snbject  has  been  discussed,  directly  or 
incidentally,  in  several  cases,  but  in  every  instance,  so  far  as 
we  have  examined,  they  were  cases  of  a  use  of  the  invention 
by  one  part  owner  or  his  assignee,  and  not  the  case  of  moneys 
received  for  a  license  given  by  him  to  a  third  party.  We  find 
such  expressions  as:  '^  Each  party  is  at  liberty  to  use  his  moiety 
as  he  may  see  fit;^  "  They  cannot,  for  any  legal  use  of  them, 
incur  any  obligation  to  each  other,''  Vose  v.  Singer,  supra/ 
''  Each,  as  an  incident  of  his  ownership,  has  the  right  of  use 
of  the  patent,  or  to  manufacture  under  it;**  ^*The  nature  of 
the  property  is  such  that  either  owner  may  use  it,  and  neither 
can  exclude  the  other  from  the  use;"  ^^Each  owner  can,  at  the 
same  time,  have,  use  and  enjoy  the  thing  patented,"  De  Witte 
V.  Elmira  MTg  Co.  12  K  Y.  Sup.  Ct.  R  (5  Hun.)  302.  And 
in  Curtis*  Law  of  Patents,  §§  186-191:  "  In  respect  to  the  use 
of  the  exclusive  privileges  granted  by  the  patent,  each  tenant 
in  common  holds  an  equal  right  with  the  others  to  exercise 
those  privileges.  If  A,  by  exercising  those  privileges,  gains 
n)ore  than  B,  or  if  B  chooses  to  reu)ain  inactive,  and  not  to 
exercise  his  rights  under  the  patent,  how  can  A  be  made  ac- 
countable to  B  in  respect  to  the  gains  which  have  resulted  from 
the  exercise  of  a  right  which  is  vested  in  him  as  much  as  it  is 
inBI" 

We  shall  not  undertake  to  collate  tlie  authorities  bearing  on 
this  branch  of  the  subject,  but  we  think  it  may  be  considered 
as  settled  that  for  the  tiss  of  a  patent  right  by  one  part  owner 
or  his  assignee,  there  is  no  legal  liability  to  account  to  his  co- 
owner.  This  exemption  from  liability  arises  out  of  the  'pecu. 
liar  nature  of  the  property.  It  is  said  that  while  a  patent 
right  is  a  chattel  interest,  and  part  ownership  in  it,  is  in  many 
respects  like  part  ownership  of  other  personal  property,  yet  the 
use  of  a  patent  right  is  different  from  the  use  of  any  other 
property;  and  that  therefore  it  is  not  safe  to  follow  the  rules 
adopted  in  regard  to  the  mutual  liabilities  of  part  owners  of 
ships,  horses,  grain,  etc.    Yose  v.  SingQr,  supra. 


First  District — October  Term,  1881  •      629 

1       -  -  -  -  I  -       ■ 

Gates  ▼.  Fraser. 

Assuming  the  right  of  user  without  liability  to  account  to 
be  settled,  it  is  when  we  advance  a  step  further,  and  inquire 
as  to  the  right  of  contribution  in  respect  to  moneys  received 
by  a  part  owner  of  a  patent  for  a  license  given  by  him  to  a 
third  party,  that  the  subject  is  involved  in  obscurity  and  some 
doubt. 

If,  as  was  assumed  by  the  New  York  Court  of  Appeals  in 
De  Witte  v.  Elmira  MTg  Co.  66  N.  T.  459,  the  license  of 
one  of  several  owners  in  common  of  letters  patent  confers  the 
right  of  all,  it  would  seem  clear  that  there  should  be  contribu- 
tion, for  in  such  case  the  other  owners  are  excluded  from  the 
territory  covered  by  such  license,  and  as  that  might  be  co- 
extensive with  the  entire  territory  covered  by  the  patent,  such 
a  license  would  operate  as  a  conversion  of  their  entire  interest 
in  the  patent.  But  we  find  no  other  case  which  supports  such 
an  assumption;  nor  are  we  able  to  see  upon  what  principle  it 
can  be  held  that  the  license  of  one  part  owner  confers  the  right 
of  all.  One  partner  may  convey  the  entire  interest  in  part- 
nership property,  but  a  mere  joint  owner  of  property  can  con- 
vey only  his  individual  interest  Joint  ownership  of  a  patent 
does  not  create  a  partnership;  and  as  a  sale  and  assignment 
by  one  joint  owner  of  a  patent  of  his  interest  could  not  affect 
the  interest  of  his  co-owner,  a  fortiori  his  license  could  not 

It  was  ruled  by  Hall,  J.,  in  Pitts  v.  Hall,  8  Blatch.  201,  that 
a  part  owner  of  a  patent  can  maintain  an  action  for  an  in- 
fringement by  his  co-owner,  and  recover  as  his  damages  a  pro- 
portionate share  of  the  value  of  the  property  appropriated. 
Mr.  Curtis  criticises  this  opinion  as  being  opposed  to  the  right 
of  user  without  liability  to  account,  which  each  tenant  in  com- 
mon may  equally  exercise  in  respect  to  the  subject-matter  of 
the  patent 

In  Dunham  v.  Indianopolis  and  St  Louis  B.  B.  Co.  7 
Bissell,  223,  there  is  a  remark  of  Judge  Drummond  to  the 
effect  that,  "  perhaps  under  certain  circumstances,  if  one  of 
the  patentees  has  received  more  than  his  share  of  the  profits 
arising  from  the  thing  patented^  either  in  the  use  or  sale  of  it, 
or  from  licenses,  he  might  be  held  accountable  to  the  othe? 
joint  patentees."    But  this  remark  of  the  learned  judge  is  little 
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more  than  a  query,  and  not  the  expression  of  an  opinion  one 
way  or  the  other. 

In  numerous  other  cases  which  we  have  examined  the  ques- 
tion as  to  the  right  of  contribution  for  license  fees  is  left  un- 
touched, except  in  so  far  as  licensing  may  or  may  not  be  con- 
sidered one  of  the  ways  in  which  a  part  owner  may  use  Lis 
interest  in  the  patent.  Suffice  it  to  say  we  have  found  no  case 
in  which  the  right  of  contribution,  under  the  circumstances  of 
the  present  case,  has  been  expressly  affirmed,  nor,  on  tlie 
other  hand,  in  which  it  has  been  expressly  denied;  and  we  shall 
therefore  leave  it,  as  we  think  the  authorities  have  left  it,  as  a 
question  not  yet  definitely  settled. 

But  there  is  one  aspect  of  this  case  in  view  of  which  we  think 
appellant  was  entitled  to  have  an  accounting.  Gates  was  the  in- 
ventor of  the  patent  and  gave  Fraser  a  half  interest  which  the  lat- 
ter accepted  under  an  agreement  made  between  them,  that  they 
would  divide  equally  between  themselves  all  monej^s  received 
by  either  for  license  fees  or  from  any  other  source  accruing  from 
the  patent.  Fraser  paid  no  other  consideration  for  his  interest. 
This  agreement  was  acted  upon  by  the  parties  for  many  years. 
Fraser  admits  in  his  answer  that  they  continued  to  account 
with  each  other  down  to  January,  1878,  after  which  he  refused 
to  divide,  being  advised  that  he  was  under  no  obligation  to  do 
so.  It  is  alleged  in  the  bill,  and  not  denied  in  the  answer,  that 
neither  Gates  nor  Fraser  individuallv  made,  used  or  sold  to 
others  to  be  used,  the  patented  article,  but  that  their  entire 
business  as  patentees  consisted  in  licensing  to  others*  to  make 
and  vend  the  same,  and  that  they  mutually  agreed  upon  a  tariff 
of  license  fees. 

The  agreement  to  divide  was  one  which  it  was  competent 
for  the  parties  to  enter  into,  and  was  upon  a  good  and  suffi- 
cient consideration.  It  created  a  valid  obligation  on  the  part 
of  Fraser  in  favor  of  his  co-owner,  to  divide  so  long  as  he  re- 
tains his  interest  in  the  patent  and  continues  to  receive  royal- 
ties on  licenses  issued  by  him.  It  is  fairly  presumable,  under 
the  circumstances,  that  the  agreement  to  divide  was  the  mov- 
ing consideration  which  induced  Gates  to  convey  to  Fraser  his 
moiety  of  the  patent,  and  it  would  be  most  inequitable  and  un- 
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fust  that  after  thus  obtaining  his  title,  he  should  rcfuss  to  per- 
Ibrm  the  agreement  wliich  Ibrmed  tlie  consideration  of  the 
grant.  But  whatever  may  have  been  the  indneement  whicli 
prompted  the  grant,  Fraser  took  his  interest  under  an  agree- 
ment to  divide,  and  he  can  only  hold  it  cum  onere.  It  is  a 
familiar  principle,  that  a  party  cannot  affirm  his  contract  in 
part,  and  avoid  it  as  to  the  residue.  Nor  can  he  rescind  his 
contract  without  returning  whatever  he  has  received  under  it. 
lie  must  put  tiie  other  party  in  the  same  position  he  occupied 
at  the  tiit)e  the  contract  was  entered  into.  Hunt  v.  Silk,  5  East, 
24:9;  Besley  V.  Dumas,  6  Brad  well  291. 

But  it'is  insisted  that  by  Gates'  bankruptcy  the  agreement  to 
divide  was  extinguished.  We  think  otherwise.  The  agreement 
was  a  continuing  contract,  and  was,  as  we  have  seen,  an  incident 
attaching  to  the  ownership  of  both  Gates  and  Fraser,  bindino 
alike  upon  the  respective  moieties  of  each,  so  long  as  they  re- 
tained them.     As  such,  we  think  it  was  assignable  in  equitj-. 

By  his  assignment  in  bankruptcy,  Gates'  interest  in  the  pat- 
ent became  vested  in  his  assignee.  The  assignee  took  it, 
charged  with  the  same  incidents  and  clothed  with  the  same 
rights  as  appertained  to  it  while  in  the  hands  of  Gates. 
Whatever  rights  or  remedies  Gates  had,  the  assignee  succeeded 
to,  and  could  enforce.  Bump's  Bankruptcy  (10  Ed.),  493;  Foster 
V.  Hackley,  2  B.  R.  407.  The  bankruptcy  of  Gates  did  not 
extinguish  the  agreement  to  divide,  nor  afl'ect  the  condition  on 
which  Fraser  held  his  title  to  the  patent.  It  only  extinguished 
Gates'  right  to  enforce  the  agreement  when  he  was  no  longer 
the  owner  of  an  interest  in  the  patent.  Eraser's  rights  and 
liabilities  in  respect  to  the  property  remained  the  same  after 
as  before  the  bankruptcy,  at  least  as  to  the  assignee  or  a  pur- 
chaser at  tlie  assignee's  sale. 

The  assignee  sold  Gates'  interest  in  the  property  at  assignee's 
sale,  and  Gates  was  the  purchaser.  It  was  immaterial  who 
might  be  the  purchaser,  whether  a  stranger  or  Gates;  he  would 
take  just  the  interest  which  the  assignee  had,  neither  more  nor 
less,  and  that  was  Gates'  former  interest. 

The  purchaser  happened  to  be  Gates,  and  he  thus  became 
rehabilitated  with  the  same  rights  as  co-owner  with  Fraser, 
which  he  had  prior  to  filing  his  petition  in  bankruptcy. 
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Our  conclusion  is,  first,  tliat  so  long  as  Fraser  continues  to 
exercise  the  rights  of  a  joint  owner  of  the  patent,  by  granting 
licenses  and  receiving  license  fees  therefor,  he  is  liable  to  ac- 
count; and  secondly,  that  in  such  case  the  Statute  of  Frauds 
can  have  no  application. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
is  remanded,  with  directions  that  it  be  referred  to  a  master,  to 
take  an  account,  according  to  the  prayer  of  the  bill. 

Be  versed  and  remanded. 


The  Chicago,  Burlington  and  Quincy  Railroad 

Company 

V. 

Martin  Casey,  AdmV. 

1.  Mastsr  and  servant — Liabtlitt  for  torts. — In  order  to  make  a 
master  liable  in  tort  for  an  ii^ury  caused  by  the  wrongfol  or  negligent  act  of 
his  servant,  it  mnst  appear  that  the  act  was  within  the  actual  or  apparent 
scope  of  the  servant's  anthority.  If  the  servant  was  not  acting  in  the  due 
course  of  his  employment,  but  in  contravention  of  hb  duty,  and  against  his 
master's  interest,  the  master  is  not  liable. 

2.  Railroad  snoineer — ^Duties — Authority. — ^The  place  of  an  en- 
gineer is  on  his  engine,  and  his  duties  and  authority,  so  far  as  respects  the 
management  of  the  train,  are  subordinate  to  the  conductor.  An  engineer  has 
no  authority  to  permit  persons  to  ride  upon  the  train,  and  the  granting  d 
any  such  permission  by  him  is  an  act  bsyond  the  scope  of  his  employment, 
and  for  which  the  railroad  company  cannot  be  held  liable.       • 

3.  Knowledge  op  manner  in  which  trains  are  operated  pre- 
sumed.— ^The  system  by  which  railroad  companies  conduct  their  business 
ha  b  en  so  1  ng  in  operation,  and  s  con  iucted  with  such  a  degree  of  uni- 
formity, that  its  gen  ral  featu  es  must  be  presumed  to  be  known  and  under- 
stood by  the  public,  anl  the  sco  e  of  tie  servants*  apparent  authority  can- 
not be  made  to  depend  upon  the  ignorance  or  want  of  experience  of  particu- 
lar individuals,  but  upon  the  presumptions  which  the  public  at  large  have  a 
right  to  dxa  v  from  their  general  knowledge  of  the  powers  usually  exercised 
by  persons  occupying  their  positions.  * 

Appeal  from  the  Circuit  Court  of  Cook  oountv;  the  Hon. 
John  G.  Eogers,  Judge,  presiding.      Opiiiiou  iiled  January 

26,  1882. 
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This  was  an  action  on  the  case,  brought  by  Martin  Casey, 
administrator  of  John  Casey,  deceased,  against  the  Chicago, 
Burlington  and  Quincy  Raih'oad  Company,  to  recover  damages 
for  the  death  of  said  John  Casey,  caused,  as  is  alleged,  by  the 
negligence  of  the  defendant.  The  facts,  as  disclosed  by  the 
evidence,  are  as  follows:  On  the  14th  day  of  September,  1878, 
at  about  nine  o^clock  in  the  forenoon,  the  deceased,  then  a  buy 
between  twelve  and  thirteen  years  old,  and  two  companions, 
James  Scully,  aged  fourteen  j'ears,  and  Joseph  McDonald,  aged 
twelve  years,  started  out  together  from  their  homes  in  the  city 
of  Chicago,  on  an  expedition  into  the  country  in  quest  of  ap- 
ples and  nuts.  They  walked  along  the  defendant's  railroad 
track  from  Chicago  to  Lawndale,  a  distance  of  five  or  six 
miles,  then  turned  into  Ogden  avenue,  leading  to  Kivei*8ide, 
and  after  walking  some  distance,  gathering  a  few  apples  by  the 
waj',  they  were  overtaken  by  a  farmer,  who  gave  them  a  ride 
to  Riverside,  twelve  miles  west  of  Chicago.  After  reaching 
that  place,  the  boys,  being  weary,  went  to  the  defendant's  pas- 
senger station,  and  sat  down  on  the  platform.  As  they  reached 
the  station,  or  just  before,  Casey  suggested  that  they  get  a  ride 
back  to  the  city  on  one  of  defendant's  trains;  and  during  the 
time  they  were  there,  the  matter  was  discussed  between  them 
at  some  length,  the  project  l)eing  favored  by  Casey  and  Mc- 
Donald, and  opposed  by  Scully. 

The  passenger  station  stood  on  the  south  side  of  the  track, 
and  about  sixty  feet  west  of  a  street  crossing  the  railroad  at 
right  angles.  The  platform  extended  from  a  point  a  little  west 
of  the  station  to  the  line  of  the  street.  In  front  of  the  build- 
ing it  was  elevated  about  two  feet  above  the  level  of  the  track, 
and  thence  running  east,  it  gradually  sloped  down  to  the  grade 
of  the  street.  On  the  same  side  of  the  track,  and  immediately 
east  of  the  street,  was  what  was  called  a  milk  platform,  used 
for  loading  cans  of  milk  into  the  defendant's  cars,  it  being 
similar  to  other  structures  on  tliis  and  other  lines  of  road  used 
for  the  same  purpose.  It  was  built  higher  than  the  other  plat- 
form, so  as  to  be  nearly  or  quite  on  a  level  with  the  floors  of 
the  cars,  and  stood  about  three  and  one-half  feet  from  the  track, 
thus  leaving  a  space  of  only  from  eighteen  to  twenty  inches 
between  it  and  the  sides  of  freight  cars  passing  on  the  trade 


1 


634  Appellate  Courts  of  Illinois. 


C.  B.  &  Q.  R.  R.  Co.  V.  Casey. 


The  bovs  remained  on  or  about  tlie  platform  from  fifteen 
minutes  to  lialf  an  hour,  during  which  time  one  or  more  trains 
passed  the  station  going  west.  At  length  a  long  freight  train, 
consifitiug  of  from  thirty -five  to  thirty-eight  cars,  known  as  the 
"Omaha  freight,"  arrived  from  the  west  and  stopped  to  take 
water  at  a  water-tank  situated  some  sixty  or  seventy  rods  west 
of  the  station.  It  was  thereupon  proposed  among  the  boys 
that  they  attempt  to  get  a  ride  on  this  train.  After  taking 
water,  the  train  started  east,  and  was  moving  at  a  constantly 
iucreasing  rate  of  speed,  so  that  by  the  time  it  reached  the  sta- 
tion it  was  running,  according  to  the  various  estimates  of  the 
witnesses,  at  from  five  to  nine  miles  an  hour.  As  the  engine 
passed  where  the  boys  were  standing,  Scully  called  out  to  the 
engineer,  who  was  on  the  right  hand  side  of  the  engine  looking 
out  of  the  window,  asking  him  whether  he  would  give  them  a 
ride,  and,  as  Scully  and  McDonald  both  testify,  received  from 
him  an  affirmative  answer.  The  engineer,  on  the  other  hand, 
swears  that  his  answer  was  in  the  negative.  Casey  thereupon 
ran  down  the  slope  of  the  platform  and  jumped  on  to  a  ladder 
on  the  outside  of  tlie  fifth  or  sixth  car  from  the  engine. 

McDonald,  also,  in  the  same  manner  jumped  onto  a  car  two 
or  three  car-lengths  in  the  rear  of  Casey,  but  Scully  did  not 
attempt  to  get  on.  As  the  car  on  which  Casey  was  attempt- 
ing to  ride  passed  the  milk  platform,  he  was  hanging  out  from 
the  car  with  his  feet  on  the  first  or  second  step  of  the  ladder, 
and  was  struck  by  the  platform  and  thrown  down  on  to  the  track 
and  instantly  killed.  McDonald,  though  not  seeing  the  acci- 
dent to  Casey,  dropped  from  the  train  in  obedience  to  a  warn- 
ing from  Scully,  and  thus  escaped  injury. 

It  appears  that  the  deceased  was  born,  and  had  lived  all  his 
life  in  the  city  of  Chicago;  also  that  he  had  attended  the  pub- 
lic schools  of  the  city  for  several  years,  and  was  a  boy  of  or- 
dinary intelligence.  His  father,  the  plaintiff,  was,  and  for 
many  years  had  been,  a  bridge-tender  ^t  one  of  the  draw- 
bridges over  the  Chicago  river,  and  the  deceased,  for  a  consider- 
able time  before  his  death,  assisted  his  father  in  tending  the 
bridge,  and  after  his  death  his  father  was  compelled  to  pay  an 
assistant  twenty  dollars  per  month,  and  board,  for  doing  the 
same  work. 
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It  farther  appears  that  the  train  by  which  the  deceased  was 
killed  was  not  an  accommodation  train,  but  was  exclusively 
devoted  to  the  transportation  of  freight.  Also,  that  the  de- 
fendant had  adopted  various  rules  for  the  government  of  its 
employes  in  the  management  of  its  trains,  said  rules  being 
printed  on  the  back  of  its  time-cards  issued,  to  its  employes  for 
their  information.  Of  said  rules,  those  material  to  this  case 
are  as  follows: 

"Rule  14.  The  conductor  will  have  charge  and  control  of 
the  train,  unless  his  orders  shall  conflict  with  these  rules,  or 
involve  any  danger,  in  which  case  all  persons  participating, 
will  be  held  responsible. 

"  Rule  27.  Engineers  will  not  allow  any  person  to  ride  on 
their  engines,  except  by  permission  of  the  general  superintend- 
ent, or  assistants,  or  general  master  mechanic,  except  conductors 
and  forward  brakemen  of  freight  trains,  while  on  duty. 

"Rule 43.  Freight  trains  not  run  as  accommodation  trains, 
will  take  no  passengers  without  special  order  from  proper 
authority,  and  then  only  on  regular  tickets  or  passes." 

On  the  question  of  negligence  in  the  construction  of  the 
milk  platform,  the  court,  at  the  instance  of  the  defendant,  in- 
structed the  jury  as  follows: 

"The  jury  are  instructed  that  the  defendant  was  under  no 
legal  obligation  to  construct  its  platforms  so  that  accidents 
would  not  happen  by  reason  of  their  construction,  to  persons 
hanging  on  the  sides  of  its  moving  cars;  and  if  the  jury  be- 
lieve, from  the  evidence,  that  at  tlie  time  of  the  accident  the 
deceased  was  hanging  on  the  side  of  a  moving  car  of  the  de- 
fendant, and  that  being  in  that  position,  and  by  reason  thereof 
he  was  struck  by  the  milk  platform,  then  the  jury  are  instruct- 
ed that  the  defendant  is  not  liable  by  reason  of  the  fact,  if  it 
be  a  fact,  that  the  milk  platform  was  improperly  constructed, 
and  in  dangerous  proximity  to  the  track  of  the  defendant  com- 
pany." 

The  jury  by  their  verdict  found  the  defendant  guilty,  and 
assessed  the  plaintiff's  damages  at  $2,000,  for  which  sum  and 
costs  the  court,  after  overruling  the  defendant's  motion  for  a 
new  trial,  gave  judgment  for  the  plaintiff. 
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Messrs.  Dexteb,  Qebbick  &  Allen,  for  appellant;  that  the 
company  is  not  liable  for  the  torts  of  its  servant,  ontside  of 
the  course  of  his  employment,  cited  Cooley  on  Torts,  535; 
Pierce  on  Eailroads,  279;  C.  &.  A.  R  R.  Co.  v.  Michie,  83 
III.  427;  Flower  v.  Pa.  R  R.  Co.  69  Pa.  St.  210;  Duff  v.  Al- 
legheny R  R  Co.  91  Pa.  St  458;  Snyder  v.  H.  &  St  J.  R  R 
Co.  60  Mo.  413;  Sherman  v.  H.  &  St  J.  R  R  Co.  72  Mo.  63; 
Hoar  V.  M.  C.  R  R  Co.  70  Me.  65;  Eaton  v.  D.  &  L.  &  W. 
R  R  Co.  57  N.  Y.  382;  Towanda  Coal  Co.  v.  Heeman,  86 
Pa.  St  418;  Cauley  v.  P.  C.  &  St  L.  R  R  Co.  2  Am.  &  Eng. 
R  R  Cas.  4. 

It  was  the  duty  of  the  court,  under  the  admitted  facts  in  this 
case,  to  instruct  the  jury  to  find  for  the  defendant :  Pierce  on 
Railroads,  319;  Poleman  v.  Johnson,  84  111.  269;  Phillips  v. 
Dickerson,  85  111.  11;  Scates  v.  0.  &  K  W.  R  R  Co.  90  111. 
586. 

The  act  of  the  deceased  was  a  violation  of  a  public  statute, 
directly  contributing  to  the  injury:  Rev.  Stat  Chap.  114,  §  17; 
Frye  v.  C.  B.  &  Q.  R  R  Co.  73  111.  899;  Harris  v.  Hatfield, 
71  III.  298;  Heland  v.  City  of  Lowell,  3  Allen,  407. 

Deceased  was  guilty  of  such  contributory  negligence  as  to 
bar  a  recovery :  Reynolds  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  58 
N.  Y.  248;  Acthagen  v.  City  of  Watertown,  18  Wis.  331; 
Brown  V.  E.  &  N.  A.  R'y  Co.  58  Me.  384;  R  R  I.  &  St  L. 
R  R  Co.  V.  Delaney,  82  111.  198;  St  Clair  v.  Berndt,  87  III. 
174. 

Messrs.  Lawrence,  Cahpbell  &  Lawrence,  and  Mr.  W.  J. 
Hynes,  for  appdlee;  that  if  a  servant  commits  a  tort  when 
not  necessary  for  the  performance  of  the  service  required  of 
him,  or  makes  a  tortious  use  of  his  position,  the  master  is  lia- 
able,  cited  T.  W.  &  W.  R.  R  Co.  v.  Harmon,  47  111.  298;  C. 
B.  &.  Q.  R  R  Co.  V.  Parks,  18  111.  460;  C.  B.  &  Q.  R  R  Co. 
V.  l)ick8on,  63  111.  151;  Higgins  v.  Watervleit  Turnpike  Co. 
46  N.  Y.  23. 

Upon  the  effect  of  the  permission  to  ride,  given  by  the  en- 
gineer to  deceased:  L.  &  B.  R.  R.  Co.  v.  Chenewith,  52  Penn. 
382;  Powell  v.  Penn.  R  R  Co.  32  Penn.  417;  Wilton  v.  Mid- 
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dlesex  R.  R.  Co.  107  Mass.  108 ;  Ramsden  v.  Boston  &  Albany 
R.  R  Co.  104  Mass.  117;  P.  Ft.  W.  &  C.  R  R.  Co.  v.  Buni- 
Btead,  48  III.  221. 

The  doctrine  that  a  trespasser  is  not  entitled  to  protection, 
is  not  the  law  in  Illinois:  T.  W.&.  W.  R  R  Co.  v.  Ferguson, 
42  III  449;  T.  P.  &.  W.  R'y  Co.  v.  Bray,  57  111.  517. 

A  person  has  the  right  to  act  upon  the  statement  of  any 
employe  connected  with  the  operation  of  a  train:  111.  Cent.  R 
R  Co.  V.  Slatton,  54  111.  183;  O.  &  M.  R  R  Co.  v.  Stratton, 
78  111.  88;  C.  B.  &  Q.  R  R  Co.  v.  Sykes,  2  Am.  &  Eng.  R 
RCas. 

The  company  is  chargeable  with  negligence  in  respect  to  the 
milk  platform.  C.  &  N.  W.  R  R  Co.  v.  Jackson,  55  111.  492; 
C.  &  I.  R  R  Co.  V.  Russel,  71  111.  298;  C.  &  N.  W.  R  R 
Co.  V.  Swett,  45  111.  197;  C.  B.  &  Q.  R  R  Co.  v.  Gregory,  58 
III.  272;  III.  Cent.  R  R  Co.  v.  Middleworth,  46  111.  494;  T. 
P.  &  W.  Ry  Co.  V.  Bray,  57  111.  514. 

The  fact  that  deceased  may  have  been  violating  a  pnblic 
statute  is  no  bar  to  a  recovery:  Mahoney  v.  Cook,  26  Pa.  St 
342;  R  R  Co.  v.  Towboat  Co.  23  How.  209;  Sutton  v.  Wau- 
watosa,  29  Wis.  21;  I.  &  St.  L.  R  R  Co.  v.  Peyton,  76  111. 
340;  Worcester  v.  Essex  M.  Bridge  Co.  7  Allen,  457. 

Deceased  was  not  gnilty  of  such  contributory  negligence  as 
will  bar  a  recovery:  Kerr  v.  Forgue,  54  111.  482;  Hund  v. 
Geier,  72  HI.  393;  Weick  v.  Lander,  75  111.  93;  T.  W.  &  W.  R. 
Pw  Co.  V.  Miller,  76  111.  278;  C.  B.  &  Q.  R  R  Co.  v.  Dewey, 
26  111.  255;  O.  &  M.  R  R  Co.  v.  Stratton,  78  111.  88;  C.  &  A. 
R  R  Co.  V.  Murray,  71  111.  601;  R  R  Co.  v.  Gladman,  15 
Wall.  401;  R  R  Co.  v.  Sweet,  17  Wall.  675;  O'Mara  v.  H.  R 
R  R  Co.  38  N.  T.  445. 

Bailey,  J.  Tl)e  defendant  in  this  case  is  charged  with  neg- 
ligence; first,  in  constructing  its  platform  known  as  the 
"milk  platform,"  and  allowing  it  to  remain  in  dangerous 
proximity  to  its  railroad  track;  and,  secondly,  in  giving  per- 
mission to  the  plaintiff's  intestate  and  his  companions  to  get 
upon  the  train  while  it  was  in  motion.  These  two  charges  are 
distinct  from  each  other,  and  depend  upon  entirely  different 
proofs,  and  they  are  therefore  to  be  considered  separately. 
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In  relation  to  the  first  charge,  the  court  instructed  the  jury, 
in  substance,  that  the  defendant  was  under  no  legal  obligation 
to  so  construct  its  platforms  as  to  obviate  liability  of  injury 
therefrom  to  persons  hanging  on  the  sides  of  its  moving  cars, 
and  that  if  the*  deceased  was  injured  in  consequence  of  a  col- 
lision with  the  platform  in  question  while  in  that  position,  the 
defendant  was  not  liable  by  reason  of  the  fact,  if  such  be  the 
fact,  that  the  platform  was  improperly  constructed  and  in  dan- 
gerous proximity  to  the  defendant's  track.  It  being  undis- 
puted that  the  plaintiff's  intestate  received  his  injury  in  the 
manner  liere  supposed,  the  instruction  amounted  to  a  decision 
by  the  court  that,  under  the  facts  appearing  in  evidence,  the 
plaintiff  could  not  avail  himself  of  any  negligence  in  the  con- 
struction or  maintenance  of  the  platform;  thus,  in  effect, 
withdrawing  from  the  jury  all  consideration  of  the  first  of  the 
above  charges  of  nej^ligeiice.  Without  pausing  to  consider 
whether  this  instruction  stated  the  law  correctly  or  not,  we 
are  bound  to  presume  that  the  jury  obeyed  it,  and  their  verdict 
must  be  deemed  to  have  been  based  solely  upon  the  other 
charge  of  negligence.  In  determining,  then,  whether  the 
verdict  is  supported  by  the  evidence,  we  are  limited,  so  far  as 
the  defendant's  negligence  is*  concerned,  to  that  part  of  the 
evidence  which  relates  to  the  alleged  permission  given  by  the 
defendant's  engineer  to  the  plaintiff's  intestate  and  his  com- 
panions to  get  on  to  the  train  while  in  motion. 

Although  the  engineer  denies  giving  any  such  permission, 
and  swears  that  his  answer  to  the  boy's  request  was  a  refusal, 
and  a  warning  to  them  to  keep  off,  still,  as  the  evidence  on 
that  point  was  conflicting,  the  verdict  of  the  jury  must  be  re- 
garded as  a  conclusive  determination  of  the  question  of  fact 
thus  raised,  in  favor  of  the  plaintiff.  On  this  branch  of  the 
case  the  only  point  open  for  discussion  is,  whether  his  giving 
the  boys  permission  to  ride  was  an  act  for  which  his  employ- 
ers, the  railroad  company,  can  be  held  responsible. 

The  rule  undoubtedly  is,  that  in  order  to  make  a  master  lia- 
ble in  tort  for  an  injury  caused  by  the  wrongful  or  negligent 
act  of  his  servant,  it  must  appear  that  the  act  was  within  the 
actual  or  apparent  scope  of  the  servant's  authority;  for  if  the 
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servant  was  not  acting  in  the  due  course  of  his  employment  for 
his  master,  but  in  contravantion  of  his  duty  to  him  and  against 
Ill's  interest,  the  master  is  not  liable.  Addison  on  Torts, 
§  1809.  In  Cooleyon  Torts,  535,  the  rule  is  stated  thus:  '*  The 
liability  of  the  master  for  intentional  acts,  which  constitute^ 
legal  wrongs,  can  only  arise  when  that  which  is  done  is  within 
the  real  or  apparent  scope  of  the  master's  business.  It  does 
not  arise  where  the  servant  has  stepped  aside  from  his  employ- 
ment to  commit  a  tort,  which  the  master  neither  directed  in 
fact,  nor  could  have  been  supposed,  from  the  nature  of  his  em- 
ployment, to  have  authorized  or  expected  the  servant  to  do.'' 
In  another  place  the  same  learned  author  says:  "The  master 
is  liable  for  the  acts  of  his  servant,  not  only  when  they  are  di- 
rected by  him,  but  also  when  the  scope  of  his  employment 
or  trust  is  such  that  he  has  been  left  at  liberty  to  do,  while 
pursuing  or  attempting  to  discharge  it,  the  injurious  act  com- 
plained of.  It  is  not  merely  for  the  wrongful  acts  he  was  di- 
rected to  do,  but  for  the  wrongful  acts  he  was  suffered  to  do, 
that  the  master  must  respond."  Page  534.  But,  as  was  said 
by  the  Supreme  Court  of  Missouri,  in  Snyder  v.  Han.  &  St. 
lo.  R.  R.  Co.  60  Mo.  412,  "The  mere  fact  that  a  tortious  act  is 
committed  by  a  servant  while  he  is  actually  engaged  in  the  per- 
formance of  the  service  he  has  been  employed  to  render,  cannot 
make  the  master  liable.  Something  more  is  required.  It 
must  not  only  be  done  while  so  employed,  but  must  pertain 
to  the  particular  duties  of  that  employment." 

Applying  these  principles  to  the  facts  before  us,  we  are 
brought  to  the  conclusion  that  the  engineer,  in  giving  permis- 
sion to  these  boys  to  ride,  was  not  acting  within  the  scope  of 
his  employment,  and  consequently  that  his  act  is  not  one  for 
which  the  railroad  company  can  be  held  liable.  It  is  not  pre- 
tended that  the  engineer  had  any  actual  authority  from  the 
company  to  give  such  permission.  Not  only  is  there  an  entire 
absence  of  proof  of  such  authority,  but  the  evidence,  so  far  as 
it  bears  on  that  subject,  is  all  the  other  way,  and  shows  beyond 
question  that  his  act  was  in  direct  and  palpable  violation  of 
the  express  rules  laid  down  by  the  company  for  the  govern- 
ment of  its  employes.    By  one  of  tliese  rules  it  was  provided 
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that  trains  of  the  class  to  which  the  one  in  question  belonged 
should  take  no  passengers  without  a  special  order  from  proper 
authority,  and  then  only  on  regular  tickets  or  passes.  None 
of  these  conditions  existed  here,  and  so  the  acceptance  of  pas- 
sengers  by  any  of  the  employes  was  forbidden.  By  another, 
rnle  the  cliarge  and  control  of  the  train  was  committed  to  the 
conductor,  and  by  still  another,  the  engineer  was  prohibited 
from  allowing  any  persons,  with  certain  specified  exceptions, 
to  ride  on  his  engine. 

Was  the  authority  to  give  this  permission  within  the  appar- 
ent scope  of  his  employment?  Third  persons  are  not  bound 
to  inform  themselves  of  private  instructions  given  by  an  em- 
ployer tx)  his  employes,  and  so,  in  the  absence  of  express  no- 
tice, they  have  a  right  to  presume  that  servants  in  a  particular 
employment  have  the  same  authority,  which  persons  emploj'ed 
in  the  same  capacity  usually  have.  This  is  what  is  meant  by 
their  apparent  authority.  It  is  based  upon  those  presump- 
tions which  the  public  have  a  right  to  draw  from  the  usual 
course  of  business  in  matters  of  a  similar  natui*e,  or,  in  other 
words,  from  general  knowledge  and  observation  of  the  powers 
and  duties  ordinarily  intrusted  to  servants  employed  to  fill  the 
same  station. 

The  system  by  which  railway  companies  conduct  their  busi- 
ness of  carrying  passengers  and  freight,  has  now  been  so  lon^ 
in  operation,  and  is  being  conducted  with  such  a  degree  of 
uniformity,  that  its  general  features  must  be  presumed  to  be 
known  and  understood  by  the  public  Among  these,  may  be 
mentioned  the  division  of  their  freight  and  passenger  business 
into  two  distinct  departments,  and  the  admission  of  passen- 
gers upon  freight  trains  only  under  well  known  limitations 
and  restrictions,  or  their  entire  exclusion  therefrom.  Another 
is,  the  assignment  to  their  respective  and  definite  duties  of  the 
various  employes  on  their  trains.  It  is  a  fact  with  which  the 
public  must  be  presumed  to  he  familiar,  that  the  employes  of 
an  ordinary  railway  train,  consist  of  a  conductor,  an  engineer 
and  one  or  more  brakemen,  and  that  each  of  these  is  charged 
with  his  own  peculiar  duties  and  powers.  The  conductor  is 
the  superior  ofiicer,  and  has  general  charge  and  control  of  the 
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train,  admitting  and  discharging  passengers,  collecting  fares* 
receiving  and  discharging  freight,  and  directly  representing 
the  company  in  its  intercourse  with  the  public.  The  duties 
of  the  engineer  are  subordinate,  and  of  an  entirely  different 
character.  His  place  is  on  his  engine,  and  no  where  else,  and 
his  duties  are  limited  to  running  and  managing  his  engine. 
"With  the  admission  or  discharge  of  passengers  he  has  noth- 
ing to  do,  except  so  far  as  the  proper  management  of  his  loco- 
motive may  furnisli  them  an  opportunity  for  getting  on  and 
off  the  train.  No  authority  beyond  this  can  be  inferred  from 
the  usual  course  of  business  on  railway  trains,  or  from  tlie 
powers  which  locomotive  engineers  usually  have  and  exercise- 

The  case  of  C.  &  A.  R  K.  Co.  v.  Michie,  Adm'x,  83  III. 
427,  is  authority  for  what  we  have  here  said.  In  that  case 
the  deceased,  at  the  time  he  was  killed,  was  riding  on  the  en- 
gine by  permission  of  the  engineer,  and  the  court,  in  holding, 
that  the  relation  of  carrier  and  passenger  was  not  thereby 
established,  say:  "The  permission  of  the  engine-driver,  if 
given,  was  not  the  permission  of  the  company,  as  he  had  no* 
power  to  give  it  Had  the  conductor  of  the  train  given  tlie- 
permission,  or,  knowing  the  deceased  was  upon  the  engine,, 
suffered  him  there  to  remain,  it  might  be  considered  the  act: 
of  the  company.  The  driver  of  the  engine  occupies  a  differ- 
ent and  a  very  subordinate  position.  He  has  no  right  to  say 
who  shall  be  upon  the  train,  or  to  take  cognizance  of  such  aa 
may  be  upon  it.  He  is  to  look  to  his  engine,  and  keep  it  in 
order,  and  permit  no  one  to  ride  upon  it  without  the  permis- 
sion of  his  superior." 

The  engineer,  then,  in  giving  the  boys  permission  to  ride, 
acted  not  only  without  actual  authority  from  the  company, 
but  also  without  any  authority,  which  third  persons  had  a  right 
to  infer  from  the  nature  and  circumstances  of  his  employment; 
in  other  words,  without  any  apparent  authority.  Tliis  conclu- 
sion is  greatly  fortified  by  the  fact  already  noticed,  that  the 
train  in  question  was  a  freight  train,  upon  which,  according  to 
the  rules  of  the  company,  no  passengers  were  permitted  to 
ride.  That  the  company  had  a  right  to  run  trains  of  this  char- 
acter, cannot  be  questioned.     I.  C.  R.  R.  Co.  v.  Nelson,  59  111. 
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112.  Tlie  tranBportation  of  passengers  was  entirely  foreign  to 
the  business  which  the  train  hands  were  employed  by  the  com- 
pany to  transact.  Had  even  the  conductor  given  the  boys  per- 
mission to  ride  on  snch  a  train,  it  is,  to  say  the  least,  doubtfnl 
whether  his  act  would  not  have  been  bej'ond  the  scope  of  his 
employment,  so  as  to  prevent  an  application  of  the  maxim 
respondeat  superior.  But  certainly  the  engineer,  whose  duties 
were  limited  to  driving  the  engine  by  which  such  a  train  was 
propelled,  could  not,  by  any  possible  implication,  be  clothed 
with  authority  to  give  such  permission. 

We  have  examined  the  various  decisions  of  our  Supreme 
Court,  to  which  our  attention  has  been  called,  bearing  npon 
the  question  of  the  liability  of  railroad  companies  for  torts 
committed  by  their  employes,  and  fail  to  find  any  case  at  vari- 
ance with  the  views  we  have  expressed.  These  cases  hold,  it 
is  true,  that  the  company  may  be  liable,  although  the  partic- 
ular act  complained  of  is  unauthorized  by  the  company,  or  is 
contrary  to  its  express  instructions,  or  even  in  violation  of 
law,  if  it  appears,  first,  that  it  was  done  in  the  course  of  the 
agent's  performance  of  a  duty  or  business,  and  second,  that 
such  duty  or  business  was  within  the  scope  of  the  agent's  em- 
ployment. Thus,  if  an  engineer  after  being  put  in  possession 
of  his  engine,  uses  it  so  unskillfully  as  to  occasion  injury  to 
another,  or  willfully  perverts  it  to  the  purpose  of  wanton  mis- 
chief, the  company  is  liable.  T.  W.  &  W.  R  R  v.  Harmon, 
47  III  298;  C.  B.  &  Q.  R  R  Co.  v.  Dickson,  63  Id.  151. 
So,  where  a  conductor  committed  a  trespass  by  wrongfully, 
ejecting  a  passenger  from  a  car.  St  L.  A.  &  C.  R  R  Co.  v. 
Dalby,  19  111.  353.  So  also  where  a  servant  of  the  company, 
whose  duty  it  was  to  keep  persons  out  of  a  car,  while  in  the 
discharge  of  such  duty,  kicked  the  hand  of  a  boy  who  was 
climbing  on  the  car,  whereby  he  fell  under  the  cars  and  was 
killed.  N.  W.  R  R  Co.  v.  Hack,  66  111.  238.  Also  where  a 
freight  conductor,  whose  train  stood  between  a  station  and  a 
passenger  train,  instead  of  separating  his  train,  as  was  his 
duty,  told  a  passenger  to  go  under  it,  whereby  he  was  injured. 
C.  B.  &  Q.  R  R  Co.  V.  Sykes,  96  111.  162.  In  all  these  cases 
the  wrongful  act  appertained  to   the  duties  or  business  the 
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agent  was  employed  to  do,  and  was  done  under  color  of  his 
employment  fint  we  fail  to  find  any  case  which  holds  that 
the  principal  can  be  held  liable  for  an  act  done  in  a  matter 
outside  of,  and  foreign  to  the  agent's  employment,  even  though 
the  agent  may,  at  the  same  time,  have  been  in  the  perform- 
ance of  other  acts  within  the  scope  of  his  proper  authority. 

Much  stress  is  laid  by  counsel  for  the  appellee  upon  the  fact 
that  the  deceased  was  a  mere  boy,  and  not  of  sufBcient  matur- 
ity to  be  presumed  to  know  or  understand  the  precise  nature 
of  the  relative  duties  of  the  several  employes  on  the  train,  and 
that  therefore,  as  to  him,  the  permission  to  ride  given  by  the 
engineer  should  be  regarded  as  within  the  scope  of  that  serv- 
ant's employment.  To  this  view  we  are  unable  to  yield  our 
assent.  The  scope  of  the  servant's  apparent  authority  cannot 
be  made  to  depend  upon  the  ignorance  or  want  of  experience 
of  particular  individuals,  but  upon  the  presumptions  which  the 
public  at  large  have  a  right  to  draw  from  their  general  knowl- 
edge of  the  powers  usually  exercised  by  persons  occupying  the 
same  station.  The  ignorance  of  the  deceased  should  doubtless 
be  considered  as  bearing  upon  the  question  of  his  own  contri- 
butory negligence,  but  cannot  operate  to  enlarge  the  bounda- 
ries of  the  agent's  authority.  Flower  v.  Pa.  R  R.  Co.  69  Penn. 
St.  210.  In  that  case  the  court,  discussing  this  question,  say: 
^<  Nor  can  the  mere  youth  of  the  boy  change  the  relations  of 
the  case.  That  might  excuse  him  from  concurring  negligence, 
but  cannot  supply  the  place  of  negligence  on  the  part  of  the 
company,  or  confer  an  authority  on  one  who  has  none." 

We  think  the  evidence  fails  to  support  the  second  charge  of 
negligence,  and  the  verdict  of  the  jury,  therefore,  cannot  be 
sustained.  Other  questions  are  raised  by  counsel,  but  as  what 
we  have  said  is  necessarily  decisive  of  the  case,  we  do  not  deem 
it  our  duty  to  consider  them.  The  judgment  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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Joseph  Dinet 

V. 

Alexander  Eilert. 

L  EsTOFPRL. — ^It  is  essential  to  an  estoppel  that  it  be  mutuabl,  so  that 
the  same  parties  or  privies  may  be  bound  by  and  take  advantage  of  it. 

2.  Estoppel  in  pais. — ^Where  one  party  was  not  induced  by  the  acts  of 
th  *  other  party  to  alter  his  situation  in  any  respect,  the  doctrine  of  estoppel 
in  pais  does  not  apply. 

3.  A PPLTCATION  OP  DOCTiiiNB  TO  CASE  AT  BAR. — A pp3l1ant  W3j»  the  ownet 
of  t^e  gr  und  on  which  the  buildings  in  question,  an  erection  by  a  former  tenant-, 
stood,  and  on  Ausrust  4, 18S0,  caused  a  distress  warrant  against  one  Schmidt, 
to  be  levied  upon  the  building  and  property  therein.  August  6,  1880,  Glanz, 
who  cla  med  the  property  under  a  chattel  mortganfe  from  Schmidt,  sold  the 
prop3rty  unler  tho  mortgage  and  it  was  purchased  by  app3llant.  Held,  that 
appellant,  by  the  levy  of  his  distress  agiinst  S^h  nilt,  wa?  not  estopped  to 
show  that  the  property  was  not  in  fact  SchmidL's  at  the  time  he  gave  the 
mortgage.    ' 

Appeal  from  the  Superior  Court  of  Cook  county;  tlie  Hon. 
Joseph  E.  Gary,  Judge,  presiding.     Opinion  filed  January 

26,  1882. 

This  was  an  action  of  trover  by  appellee  Eilert,  brought 
September  4.  1880;  and  as  the  case  stood  at  the  time  of  the 
trial  below,  it  was  against  appellant  Dinet,  and  Conrad  L.  Nie- 
hoff  as  defendants,  who  had  appeared  by  separate  attorneys, 
and  severally  filed  the  plea  of  not  guilty.  Tlie  case  set  out  in 
the  declaration  was  for  the  wrongful  conversion  by  the  defend- 
ants of  a  two-story  frame  house,  and  engine  and  boiler  therein 
contained,  the  personal  goods  of  the  plaintiff.  On  the  trial 
below,  the  plaintiff,  to  prove  his  interest  in  the  property  lu 
question,  gave  in  evidence  a  chattel  mortga'^,  bearing  date 
April  30,  1880,  purporting  to  have  been  made  and  acknowl- 
edged on  that  day,  by  one  Charles  Schmidt  to  Louis  Glanz, 
covering  said  property,  to  secure  the  payment  of  a  promissory 
note  of  the  mortgagor,  of  even  date,  for  five  hundred  dollars, 
payable  in  one  year  from  date,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum,  payable  semi-annually.    The  mortgage 
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contained  the  usual  insecurity  clause,  and  was  filed  for  record 
in  the  recorders  office  of  Cook  county,  July  13th,  1880.  The 
plaintiff  gave  evidence  that  August  6th,  1880,  Glanz,  the 
mortgagee,  caused  said  property  to  be  sold  at  public  auction, 
under  his  mortgage,  and  plaintiff  became  the  purchaser,  re- 
ceiving a  bill  of  sale  of  the  same  from  Glanz.  Plaintiff  gave 
evidence  that  August  4,  1880,  the  defendant  Dinet,  who  it 
was  admitted  was  the  owner  of  the  ground  on  which  said 
house  stood,  issued  to  a  constable  a  distress  warrant  against 
the  goods  and  chattels  of  said  Schmidt,  for  one  hundred  and 
ninety  nine  Sa  dollars,  as  so  much  rent  duo  him  July  1st,  1880, 
for  said  premises,  which  the  constable  levied,  amongst  other 
property,  on  said  house,  engine  and  boiler;  also,  that  on  said 
6th  of  August  an  attachment  issued  by  a  justice  of  the  peace, 
at  the  suit  of  Kiehoff,  against  the  goods,  etc.,  of  said  Schmidt, 
for  an  indebtedness  of  the  latter  to  the  former  of  $114.07,  was 
levied  on  said  house  and  engine,  in  which  case  judgment  was 
entered  September  27,  1880.  September  10, 1880,  special  ex- 
ecution was  issued  on  what  was  recited  to  be  a  judgment  in 
favor  of  Dinet  in  his  distress  proceedings,  and  a  sale  took  place 
after  the  commencement  of  this  present  suit  in  trover.  Aside 
from  the  above  facts,  there  was  no  competent  evidence  of  any 
facts  tending  to  show  that  said  Charles  Schmidt  had  any  prop- 
erty or  right  of  property  in  or  to  said  house  at  the  time  of 
giving  the  mortgage  to  Glanz.  Evidence  was  given  by  the 
defendant  Dinet,  tending  to  show  that  said  house  was  erected 
in  1873,  by  one  Dreschler,  as  his  tenant,  but  that  the  same  did 
not  become  the  personal  property  of  Dreschler;  and  this  evi- 
dence is  uncontradicted. 

The  counsel  for  Dinet  asked  the  court  to  give  to  the  jury  the 
following  instructions: 

^^The  law  presumes  a  house  built  by  consent  on  the  lot  of 
another  is  part  of  the  realty.  If,  therefore,  the  jury  believe 
from  the  evidence  in  this  case,  that  the  house  and  engine  in 
controversy  were  erected  by  one  Di-eschler,  under  license  of  the 
defendant  Dinet,  he  being  the  admitted  owner  of  the  land, 
without  conditions  for  removal;  that  it  stood  on  the  land  for 
about  seven  years  continuously;  and  plaintiff  has  shown  no 
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title  to  the  game  from  Dreschler  or  Dinet,  then  the  mortgage 
in  this  case  is  void  as  to  Dinet  or  Dreschler." 

"  A  person  cannot  mortgage  the  property  of  another,  and  a 
purchaser  under  such  mortgage  takes  no  title." 

"  A  person  cannot  lawfully  mortgage  chattels  to  which  he 
has  no  right,  and  mortgagee  of  such  property  is  in  no  better 
position  than  the  mortgagor.''* 

The  court,  refusing  the  above  and  all  instructions  asked  by 
either  of  the  defendants,  of  his  own  motion,  gave  the  follow- 
ing, amongst  others:  ^^Tlie  jury  are,  then,  first  to  find  from 
the  evidence  whether  Eilert  had  the  title  to  the  property,  and 
the  right  to  remove  it,  bearing  in  mind  that  the  admitted  fact 
that  Dinet  was  the  owner  of  the  land,  carries  with  it  the  pre- 
sumption that  he  also  owned  the  property  in  suit,  and  before 
the  plaintiff  can  recover  against  anybody,  he  must  by  evidence 
overcome  that  presumption.  If  he  does  not,  he  fails  in  his 
suit.  Evidence  that  the  defendants  have  caused  the  property 
to  he  levied  upon  under  attachment,  before  a  justice,  or  dis* 
tress  warrant,  if  such  is  the  fact,  or,  that  Dinet  has  made  any 
statements  implying  that  the  property  in  suit  was  the  prop- 
erty of  Schmidt,  if  such  is  the  fact,  tend  to  rebut  the  presump- 
tion that  the  property  in  suit  belonged  to  Dinet."  To  the 
refusal  to  give  the  instructions  asked,  and  the  giving  the 
above,  the  defendant  Dinet  excepted. 

The  jury  found  the  defendants  guilty,  and  assessed  plaintiff's 
damages  at  $800. 

Messrs.  Fobbesteb  &  Felsenthal,  for  appellant;  that  fix- 
tures erected  by  the  tenant  must  be  removed  before  he  quits 
the  premises,  or  they  will  become  part  of  the  realty,  cited 
Poole's  Case,  1  Salk.  368. 

By  express  agreement,  such  fixtures  may  be  removed  by  the 
tenant:  Dooley  v.  Crist,  25  111.  457. 

As  to  the  lien  of  a  landlord:  O'Hara  v.  Jones,  41  HI.  288. 

Before  taking  possession  of  property  under  tUe  insecurity 
clause  in  a  chattel  mortgage,  the  mort^i^agee  must  have  a  rea- 
sonable apprehension  of  insecurity:  Furlong  v.  Cox,  77  IlL 
293. 

The  custodian  appointed  by  the  mortgagee  must  continue  ia 
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the  possession  of  the  property  from  the  time  of  the  seizure  to 
sale:  Borland  v.  Bradley,  66  111.  412. 

Messrs.  Jussbn  &  AimsBsoN,  for  appellee;  that  taking  the 
keys  of  the  building  containing  the  property,  making  fast  tlie 
doors,  and  posting  notices  of  the  sale,  is  a  suflScient  taking 
possession,  cited  Richardson  v.  Harden,  88  111.  124;  Harris  v. 
Evans,  81  111.  419;  Froth  v.  Parsley,  82  111.  157. 

McAllister,  J.  To  maintain  his  action,  it  was  incumbent 
upon  tlie  plaintiff  below  to  show,  by  a  preponderance  of  evi- 
dence, that  he  had  an  absolute  or  special  property  in  the  house, 
boiler  and  engine,  and  the  actual  possession  or  the  immediate 
right  to  it  at  the  time  of  the  alleged  conversion  by  the  defend- 
ants. Eisendrath  et  al.  v.  Knauer,  et  al.  64  111.  316;  Forth  v. 
Pursley,  82  111.  152. 

The  plaiAtiff  sought  to  show  his  right  of  property  and  of  pos- 
session in  and  to  the  subject  matter  in  (question  by  becoming  the 
purchaser  of  the  same,  at  a  sale  thereof  by  one  Glanz,  under  a 
chattel  mortgage  purporting  to  have  been  given  to  him  upon 
the  property,  by  one  Charles  Schmidt,  April  30, 1880,  to  secure 
Schmidt's  note  of  five  hundred  dollars  and  interest,  payable  in 
one  year  from  that  date;   such  sale  occurring  August  6,  1880. 

It  was  admitted  on  the  trial  that  the  land  whereon  the  house 
in  question  stood,  was  during  the  transactions  involved,  owned 
by  the  defendant  Dinet  It  appeared  also  that  the  house  was 
erected  in  1873,  by  one  Dreschler,  who  at  that  time  was  the  ten- 
ant of  Dinet  under  a  parol  lease.  But  there  was  no  evidence 
tending  to  show  that  the  building  was  to  be  personal  property, 
if  not  removed  by  Dreschler  before  he  quit  the  possession  of  the 
premises.  He  had  quit  the  possession,  but  at  what  time  does 
not  appear,  nor  is  there  any  evidence  of  any  contract  or  arrange- 
ment between  Schmidt  and  Dreschler,  or  between  him  and 
Dinet,  by  which  the  former  acquired  any  property  interest  in 
such  building,  which  would  authorize  him  to  sever  it  from  the 
realty  or  confer  any  such  right  upon  another. 

The  house  being  on  Dinet's  land,  was  prima  fade  evidence 
that  it  was  his  property.  Chatt^rton  v.  Saul,  16  111.  149; 
Ogden  V.  Stock,  34  111.  522;  Ewell  on  Fixtures,  166  et  seq. 
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The  plaintiff  was  therefore  subject  to  the  burden  of  over- 
coming that  j?m;ia  fade  case  by  evidence  sufficient  to  rebut 
it.  To  do  so,  he  introduced  evidence  to  the  effect  that  August 
4,  1880,  Dinet  issued  his  distress  warrant  to  a  constable,  au- 
thori^^lng  him  to  distrain  upon  the  goods,  etc.,  of  said  Charles 
Schmidt,  liable  to  distress,  to  satisfy  him  for  $199.47,  rent  due 
July  1,  1880,  from  Schmidt  to  him,  of  the  same  premises. 
The  constable,  whether  by  Diuet's  directions  or  not  does  not 
appear,  levied  that  warrant  upon  the  property  in  question,  as 
Schmidt's  property;  and,  after  the  bringing  of  this  present  suit, 
it  seems  that  a  justice  of  the  peace  issued  an  order  or 
special  execution,  for  the  sale  of  the  property  in  question, 
and  that  it  was  sold,  as  appears  from  the  evidence.  Appellee's 
counsel  claim  that  Dinet  is  by  such  proceedings  estopped  to 
show  that  Schmidt  in  fact  had  no  title  to  the  property.  The 
plaintiff  below  undertook  to  give  these  proceedings  in  evi- 
dence, as  showing  Dinet  estopped  thereby.  We  are  of  opinion 
that  they  do  not  show  ground  for  holding  Dinet  as  estopped 
thereby  as  rea  judicata,  (1)  The  judgment  itself  was  not 
introduced.  (2)  The  matters  inti'oduced  failed  to  show  the 
court  had  jurisdiction  of  Schmidts  person.  There  was  no 
service  of  summons  or  recital  of  service.  There  was  no  con- 
structive service  shown,  because  there  was  no  affidavit  under 
section  19  (R.  S.  1874,  p.  m^).  (3)  The  right  of  Schmidt  to 
tlie  property  was  not  in  issue,  and  was  not  adjudicated  in  that 
proceeding.  In  order  that  the  judgment  operate  as  reti  jiidi- 
cata^  it  is  essential  that  the  court  have  jurisdiction  of  the  per- 
son and  subject  matter.  Bigelow  on  Estoppels,  p.  13,  et.  seq. 
It  is  also  essential  to  an  estoppel  that  it  be  mutual.  So  that 
the  same  parties  are  privies  might  be  bound  by,  and  take  ad- 
vantage of  it.     Bigelow  on  Estoppel,  47. 

The  plaintiff  in  this  action  of  trover  was  not  a  party  to  the 
distress  proceedings;  neither  is  he  in  any  sense  a  privy  to 
the  judgment,  if  valid. 

The  doctrine  of  estoppel  in  pais  will  not  apply,  because  it 
is  not  pretended  that  the  plaintiff  was  induced  by  the  pro- 
ceeding on  the  part  of  Dinet  to  alter  his  situation  in  any  re- 
spect.    So  that  the  whole  matter  is  reduced  to  the  question 
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whether  Dinet,  by  causing  his  distress  warrant  to  be  levied  on 
the  property  in  question  on  the  6th  of  August  as  Schmidt's 
property,  is  thereby  estopped  to  show  that  it  was  not  his  prop- 
erty;  or  to  be  more  accurate,  estopped  to  show  that  it  was  not 
Ills  property  when  he  gave  the  mortga'^e  to  Glanz,  April  30, 
1880.  Counsel  have  furnished  ns  no  aid  in  the  investigation. 
But  from  the  examination  we  have  been  able  to  give  to  the 
question,  we  find  that  the  courts  have  not  carried  the  doc- 
trine of  estoppel  to  that  extent.  The  act  is  regarded  as  oper- 
ating no  farther  than  as  an  admission,  which  is  frequently 
founded  on  erroneous  information,  and  therefore  not  conclu- 
sive like  an  estoppel.  Loomis  v.  Green,  7  Greenleaf,  R.  386; 
Morris  v.  McCamey,  9  Ga.  160;  Patterson  v.  Lytle,  11  Pa.  St 
53;  Cassel  v.  Williams,  12  Ills.  387;  Stimson  v.  Farnham, 
Law.  R  7  Q.  B.  176. 

The  court  below  did  not  instruct  the  jury  that  such  pro- 
ceedings by  Dinet  amounted  to  an  estoppel,  but  told  them 
that,  '*  evidence  that  the  defendants  have  caused  the  property 
to  be  levied  upon  under  attachment,  before  a  justice  or  dis- 
tress warrant)  if  such  is  the  fact,  or  that  Dinet  has  made  any 
statement  implying  that  the  property  in  suit  was  the  property 
of  Schmidt,  if  such  is  the  fact,  tend  to  rebut  the  presumption 
that  the  property  in  suit  belonged  to  Dinet" 

Now  the  attachment  thus  referred  to  was  one  which  was 
sued  out  by^iehoff,  the  other  defendant,  in  his  own  name. 
There  was  no  evidence  tending  to  show  that  Dinet  was  in  any 
respect  connected  with  the  issuing  or  levying  such  attachment. 
It  was  solely  NiehofTs  act,  whose  interest  was  adverse  to  that 
of  Dinet 

So  that  it  was  not  only  erroneous,  not  being  based  upon  any 
evidence,  so  far  as  Dinet  was  concerned,  but  very  prejudicial 
to  him.  It  is  too  clear  for  argument  that  this  act  of  NiehofF 
could  have  no  tendency  to  rebut  the  presumption  that  the 
property  belonged  to  Dinet.  We 'think,  also,  that  the  court 
erred  in  refusing  instructions  asked  on  behalf  of  Dinet  But 
for  the  error  indicated,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Heversed  and  remanded. 
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ACCEFrANCE.— See  Sale. 

ACCORD  AND  SATISFACTION.—See  Plbadino. 

ACTIONS. 
Choice  of. 

1.  Law  or  equity, — ^The  remedy  for  an  iiyury  to  the  property  of  a 
married  woman  by  her  husband,  although  formerly  in  equity,  is  now  at 
law,  and  is  not  the  proper  subject  for  equitable  interference  unless  it  be 
to  prevent  irreparable  injury.  The  sfa&tute  of  1^1  and  amendments 
thereto  gave  to  married  women  a  legal  standing  in  courts  of  law  that 
they  did  not  before  possess.    LarUat^  v.  Larison,  21 

Generally. 

2.  Commencement  of  auU. — ^The  suing  out  of  a  summons  and  deliv- 
ering to  the  proper  officer  for  the  purpose  of  making  service,  is  the  com- 
mencement of  a  suit,  but  it  is  necessary  that  it  should  be  delivered  or 
transmitted  to  the  officer  for  the  purpose  of  service.  Heela  Ins.  Co,  v. 
Schroeder,  472 

3.  Popular. — ^A  suit  in  the  name  of  the  People  for  the  use  of  a  ooun- 
iy,  to  recover  a  penalty,  is  not  a  popular  action  within  the  meaning  of 
the  statute  requiring  security  for  costs.    The  People  v.  CouUas,  99 

Penal. 

4.  Proeecutione  under  ordinance, — An  action  to  recover  a  penalty  for 
a  failure  to  take  out  a  license  as  required  by  an  ordinance,  is  in  the  na- 
ture of  a  penal  action,  and  the  burden  of  proof  is  upon  the  plaintiff  to 
prove  every  step  in  the  chain  of  facts  upon  which  its  right  of  recovery 
rests.    Bull  et  al  v.  City  of  Quincy,  127 

CIRE  FACIAS. 

5.  Judgment  upon, — A  judgment  upon  a  scire  facias ,  that  the  de- 
fendant "  be  made  a  party  to  the  judgment  rendered  at  the  April  term 
A.  D.  1879,  and  that  execution  issue  thereon,'*  while  not  strictly  formal, 
is  not  a  nullity,  and  can  only  be  attacked  by  direct  proceeding.  Parker 
v.  Singer  Mfg.  Co.,  388 

6.  Rights  of  surety  under  — ^Where  a  surety  is  made  a  party  to  a 
judgment  against  the  principal  by  scire  facias,  and  suffers  default,  he 
cannot,  by  a  subsequent  proceeding  in  equity,  eigoin  such  judgment  on 
the  ground  of  an  agreement  between  the  principal  and  the  judgment 
creditor  to  extend  the  time  of  payment.  Such  defense  should  have  been 
presented  in  the  proceedings  upon  the  scire  facias,  Parker  v.  Singer 
Mfg.  Co.,  383 

(651) 
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ACTIONS.    Continued. 
Survival. 

7.  Stockholder's  lidbiliiy. — An  action  under  the  statute  to  enforce  a 
persona]  liability  agfainst  a  stockholder  of  an  insurance  company,  is  in  the 
nature  of  a  penal  action,  and  dies  with  the  person.    Diversey  v.  Smith, 

437 
ADMINISTRATION  OF  ESTATES. 
Genbkally. 

1.  Suit  against  heirs, — Under  the  statute  of  this  State,  if  no  person 
administers  upon  the  estate  of  a  deceased  person  within  one  year  after 
his  death,  a  separate  suit  may  be  maintained  a^inst  the  heirs  or  devi- 
sees of  such  decedent,  on  all  his  contracts  and  undertakings.  Dodds  et 
a/.  V.  Walker  el  al.j  37 

ADULTERY.— See  Criminal  Law. 

AFFIDAVITS.— See  Practiob. 

AGENCY. 
Generally. 

1.  Payment  to  agent. — An  agent  employed  merely  to  solicit  orders, 
the  orders  being  filled  direct  from  the  home  office,  has  no  authority  to 
make  collections,  and  a  payment  to  him  is  no  defense  to  an  action  by  the 
principal  for  the  amount  due  on  the  sale.     Greenhood  v.  Keator,        183 

2.  What  u>ill  create. — Where  A,  having  left  a  horse  in  charge  of  B, 
asked  C  if  he  would  take  possession  of  the  horse  and  sell  it  for  his  bene- 
fit if  he  sliould  write  him  to  do  so,  and  was  told  by  C  that  he  would,  and 
afterwards  A  wrote  C  to  sell  the  horse,  there  was  a  complete  contract  of 
agency,  and  A  is  bound  by  C's  acts.    Garvey  v.  Scott,  19 

ALLEGATION.— See  Practice— Pleading. 

AMENDMENTS. 
Generally. 

1.  Whether  stating  new  eat&se  of  action. — Where  a  plaintift,  within 
the  time  limited  by  tiie  statute,  declai^d  ajarainst  a  railroad  company  for 
damages  for  causing  the  death  of  his  intestate,  but  his  declaration  was 
defective,  an  amendment  made  after  the  statute  limitation  had  run,  set- 
ting up  that  the  deceased  left  surviving  him  a  widow  and  children,  is  not 
a  setting  up  of  a  new  cause  of  action  ao  as  to  bring  it  within  tlie  statute. 
Haynie  v.  C,  dt,  A.  E.  E.  Co.,  105 

ANIMALS. 
Generally. 

1.  Liability  of  owners. — In  the  case  of  domestic  animals  there  is  no 
presumption  that  the  owner  or  keeper  has  knowledge  that  they  are  vicious 
or  dangerous,  and  he  cannot  be  made  liable  for  iivjuries  done  by  them 
unless  he  is  proved  to  have  had  notice  of  their  inclination  to  commit 
such  injuries.     Moss  v.  Pardridge,  490 

APPEALS. — See  Practice — Courts — Jurisdiction. 
Dismissal. 

1.    Allegation  of. — In  a  suit  upon  an  appeal  bond,  an  allegation  that 
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APPEALS. 
DiBMissAii.    Continued, 
the  appeal  was  dismissed  nofc  being  denied  by  ihe  defendant,  is  ffood,  and 
it  is  error  to  instruct  the  jury  to  find  for  the  defendant,  unless  it  is  shown 
that  the  appeal  was  disposed  of  adversely  to  the  appellant.    Sugden  v. 
Beasley,  71 

2.  On  call. — ^Where  one  of  two  or  more  defendants  appeals  from  the 
judgment  of  a  justice,  a  summons  must  issue  to  bring  in  the  other  de- 
fendants, and  it  is  error  to  dismiss  such  appeal  upon  the  call  of  the 
docket  unless  the  court  has  jurisdiction  of  the  persons  of  such  defendants, 
either  by  voluntary  appearance  or  proper  service  of  summons.  Hum- 
phrtys  et  al  v.  Rodgera,  281 

From  Jubticb  Court. 

3.  Trial  de  novo, — ^IJpon  an  appeal  from  a  judgment  of  a  justice, 
the  cause  stands  for  trial  de  novo  in  the  appellate  court,  and  the  parties 
have  the  same  standing  as  if  the  suit  had  been  originally  commenced  in 
that  court.     Tiiley  v.  KaeMer  et  al.,  537 

Gbnbrallt. 

4.  WJtat  questions  raised, — ^Where  final  judgment  has  been  entered 
in  accordance  with  a  stipulation,  and  t'me  for  appeal  has  passed  and  at  a 
subsequent  term  such  judgment  set  aside  and  a  new  trial  ordered,  an 
appeal  from  a  subsequent  order  of  court  striking  the  cause  from  the 
docket,  will  not  bring  up  for  consideration  the  merits  of  the  case  the 
same  as  if  an  appeal  had  been  taken  from  the  original  judgment  of  the 
court.    Pease  et  al,  v.  Roberts,  lo2 

5.  Will  not  lie  in  habeas  corpus,  when — A  writ  of  error  will  not  lie  to 
review  an  order  of  the  circuit  court  upon  a  writ  of  habeas  corpus,  Ma- 
pierY,  The  People,  623 

Jurisdiction. 

6.  Freehold, — ^When  a  freehold  is  involved,  this  court  has  no  jurisdic- 
tion on  appeal  or  error.  Payne  et  al,  v.  Miller  et  al,  403;  Andrews  et 
al.  V.  Andrews  etal.,  40S 

7.  Freehold. — In  the  case  of  a  bill  filed  to  set  aside  tax  deed,  the 
question  of  freehold  is  involved.    Brown  v.  McCord  et  al.,  550 

8.  Revenue  ease. — A  bill  to  compel  a  tenant  to  pay  taxes  on  the  de- 
mised premises  according  to  the  covenants  in  the  lease,  where  the  ques- 
tion of  the  validity  of  such  taxes  is  drawn,  is  a  case  relating  to  the  re- 
view within  the  meaning  of  the  statute  regulating  appeals  to  this  court. 
Brown  v.  McCord  et  al.,  550 

9.  Validity  of  statute, — ^Whether  circuit  courts  have  original  jurisdic- 
tion of  claims  against  the  estates  of  deceased  persons,  involves  the  con- 
sideration of  statutes  in  apparent  conflict  with  the  constitution,  and  iha 
api>eal  cannot  be  considered  by  this  court.    Rosenstein  v.  Case  et  al,,  482 

APPELLATE  COURT.—See  Courts. 

APPORTIONMENT  OF  PAYMENT.— See  Payment. 

ASSAULT.— See  Criminal  Law. 

ASSIGNMENT  OF  BREACHES.— See  Pleading. 
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attachment  and  garnishment. 

FOATHCOMINO  BOND. 

1.  Estoppel  to  deny, — ^Where  a  party  gives  to  an  attadung  officer  a 
forthcoming  bond,  and  receives  the  property  attached,  he  cannot  after* 
wards,  when  sued  npon  the  bond,  be  heard  to  deny  the  Talidiiy  of  the 
instrument  under  which  he  obtained  possession.  Turner  t.  Arm- 
strong^  24 

2.  Limit  of  recovery  on. — ^In  case  of  a  forthcoming  bond  given  to  an 
attaching  officer,  the  officer  when  suing  upon  such  bond,  is  entitled  to 
recover  so  much  as  is  necessary  to  satisfy  his  execution,  unless  the  prop- 
erty when  taken  was  worth  less  tiban  that  amount,  in  which  case  the 
value  of  the  property  will  be  the  measure  of  damages.  Turner  y.  Arm- 
strong^ 24 

3.  Validity, — ^An  instrument  in  this  form  :  *'  I  acknowledge  myself 
bound  to  A.  J.  Turner,  for  the  delivery  of  twenty-five  sacks  of  wheats 
levied  on  as  the  properly  of  John  D.  Adams  and  Robert  Jones,  by  at- 
tachment, if  so  ordered  by  the  court,  on  the  16th  of  August,  1878, "  is  good 
as  a  forthcoming  bond.  A  continuance  of  the  case  from  time  to  time  so 
that  return  of  the  property  is  not  in  fact  ordered  until  a  later  date,  will 
not  affect  the  validity  of  such  bond.     Turner  v.  Armstrong^  24 

Garnisfment. 

4.  Summons  in  different  suits. — ^Where  a  garnishee  is  summoned  ia 
two  different  suits,  and  in  the  last  one  answers,  admittmg  an  indebted- 
ness, but  setting  up  a  summomi  in  a  prior  suit  which  is  still  pending,  the 
proper  practice  would  be  to  suspend  final  judgment  in  the  last  case,  until 
the  termination  of  the  first  suit.    Brichey  v.  Davis  ft  aL,  362 

Generally. 

5.  Fraudulent  conveyance. — ^The  fraudulent  conveyance  of  prop^ty 
named  in  the  statute  which  makes  it  subject  to  seizure  upon  process  of 
attachment,  is  one  where  there  is  a  wrongful  intent  upon  the  part  of  the 
vendor  in  making  such  sale,  to  hinder  or  delay  creditors.  Shore  v.  Far- 
well  et  al.,  256 

6.  Fraudulent  sale. — ^The  fraudulent  conveyimoe  of  property  men- 
tioned in  the  statute  relating  to  attachment,  must  be  fraud  in  fact  as  con- 
tra-distinguished from  a  legal  or  constructive  fraud.  Shove  v.  Far- 
well  et  al.f  256 

7.  Possession  before  lien. — ^Where  a  creditor  in  good  faith  receives 
property  frrom  a  debtor  in  payment  of  a  debt,  and  takes  possession  before 
the  lien  of  other  creditors  has  attached,  he  can  maintain  such  possession. 
Shove  V.  Farwell  etal,^  256 

8.  Sale  in  good  faith. — ^The  statute  does  not  apply  in  cases  where  a 
debtor  returns  property,  which  he  had  purchased  in  good  fsiith,  under  an 
agreement  to  reconvey  if  payment  was  not  made  according  to  agreement. 
Shove  V.  Fancell  et  al,,  256 

ATTORNEYS.— See  Costs. 

AUDITING  CLAIMS.— See  Towns. 
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BAILMENT. 
Geneballt. 

1.  Delivery  to  agent, — ^Where  the  bailee  of  property  delivered  it  to 
the  agent  of  the  bailor,  acting  under  instructions  from  his  principal,  it  is 
a  good  delivery  and  the  bailee  is  discharged  from  any  further  liability  in 
respect  of  such  property.    Garvey  v.  Scoit^  19 

2.  Negligence, — ^The  bailee,  and  not  the  bailor^  is  liable  for  the  tres- 
pass of  his  cattle  when  in  charge  of  the  bailee,  unless  the  bailor  has 
selected  an  irresponsible  bailee,  and  knows  or  has  reason  to  believe,  that 
che  cattle  would  commit  the  trespass  when  placed  in  his  care.  Weide  v. 
TheiU,  223 

3.  Of  animals, — Where  cattle  are  in  the  care  of  a  bailee,  only  a  rea- 
sonable effort  to  restrain  them  is  required,  and  if  no  reasonably  prudent 
man  would  have  foreseen  that  theyVould  escape  and  do  an  ix^jury,  the 
owner  is  not  liable.     Weide  v.  Theile^  223 

BANKRUPTCY. 
Geneballt. 

1.  Effect  upon  prior  contracts, — ^Where  two  joint  owners  of  a  patent 
right  made  an  agreement  to  divide  all  moneys  received  for  license  fees  of 
the  patent,  and  afterwards  one  joint  owner  was  adjudicated  a  bankrupt, 
such  prior  agreement  is  not  extiaguished,  but  the  interest  of  the  bankrupt 
therein  passes  ta  his  assignee  as  a  part  of  his  estate,  and  may  be  sold 
as  other  assets.    The  purchaser  at  such  sale  becomes  entitled  to  all  the 

rights  of  the  original  party  in  such  agreement.  Gates  v.  Eraser  etah,  624 

2.  Purchase  by  bankrupt  at  his  own  sale, — A  bankrupt  may  be  a  pur- 
chaser at  an  assignee's  sale  of  such  bankrupt's  effects,  and  he  will  lake 
by  such  purchase  all  the  interest  which  the  assignee  had  to  convey. 
Gates  Y.  Fraser  et  al,^  624 

BANKS. 
Check. 

1.  Depositor  not  agent  of  eirditor  in  drawing  check, — ^The  depositor 
drawing  a  check  for  exchange  which  he  is  to  send  to  his  creditx)r,  is  not 
an  agent  of  the  creditor  in  the  matter  of  drawing  the  check,  so  as  to 
enable  such  creditor  to  have  an  action  against  the  bank  upon  the  check, 
on  a  failure  to  receive  the  exchange  draft.  Hogue  v.  Edwards  et  al.^  148 

2.  Payable  in  exchange, — A  banker  is  not  bound  to  pay  the  check  of 
a  depositor  drawn  payable  in  any  thing  but  money.  Whether  he  will  give 
exchange  upon  the  request  contained  in  the  check  is  matter  of  agree* 
ment.    Hogue  v.  Edwards  et  al,,  148 

3.  When  not  a  transfer  of  funds. — ^Where  a  depositor  draws  a  checV 
npoB  his  banker  for  exchange,  which  he  was  to  send  to  his  creditors  at 
their  request,  the  latter  cannot,  upon  failure  to  receive  thft  exchange 
draft,  maintain  an  action  against  the  banker  ut>on  the  original  check. 
There  is  in  such  case  no  intention  that  the  creditors  should  have  a  sum 
set  apart  to  their  use  out  of  the  depositor's  fond  in  the  bank.  Hogue  ▼. 
Edwards  et  al, ,  148,  263 

4.  When  operates  as  transfer  qf  funds, — ^When  a  depositor  draws 
hk  check  on  his  banker,  who  has  funds  to  an  amount  equal  or  greatei 
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BANKS. 

Check.    Continue,^ 
than  his  check,  it  operates  to  transfer  the  sum  named  in  the  check  to  the 
payee,  who  may  sue  for  and  recover  the  amount  from  the  bank.    A  trans- 
fer of  the  check  carries  with  it  the  title  to  the  amount  named  to  each 
sacoessive  holder.    Hague  t.  Edwards  etal.,  148 

Gbneballt. 

5.  Collections. — ^When  a  bank  receives  from  a  depositor  a  check  xx\y>a 
another  bank  for  collection,  if  the  collection  fsilb,  without  fanlt  of  the 
bank  receiving  it  for  collection,  the  latter  has  the  right  to  return  the 

m 

check  and  cancel  the  credit  given  to  the  depositor  for  the  amount.     De- 
catur Nat,  Bank  v.  Murphy  et  ah,  112 

6.  Ci^^om.-— The  evidence  fails  to  prove  the  existence  of  a  general 
custom  among  the  bankers  where  the  transaction  occurred,  to  make  im- 
mediate examination  of  checks  brought  in  for  exchange,  and  the  return 
of  such  as  are  dishonored,  and  in  the  absence  of  such  custom,  the  court 
is  of  opinion  that  reasonable  diligence  was  shown.  Decatur  Nat,  Bank 
V.  Murphy  et  al.,  112 

7.  Payment  of  checks, — ^Without  a  special  arrangement  to  that  effect, 
a  bank  is  under  no  obligation  to  pay  checks  of  its  depositors  in  excess  of 
their  deposits.    Decatur  Nat.  Bank  v.  Murphy  etal,^  112 

8.  Stopping  payment  of  draft, — Where  a  depositor  drew  his  check  for 
exchange  to  pay  his  creditors,  and  appropriated  Ihe  exchange  draft,  his 
bank  account  being  overdrawn,  the  creditors  not  having  received  the  ex- 
change draft,  cannot  complain  that  the  banker,  after  the  depositor  had 
absconded,  stopped  payment  of  the  exchange  draft  by  the  bank  upon 
which  it  was  drawn.    Uogue  v.  Edwards^  et  al,,  148 

Stockholders. 

9.  Liability  at  law. — By  the  charter  of  the  People's  Bank,  the  stock- 
holders were  made  individually  liable  to  depositors  for  default  of  the  cor- 
poration in  making  payment  of  any  debt.  Held^  a  purely  legal,  individ- 
ual liability,  and  the  remedy  was  not  in  equity.  Meisser  v.  Thomp- 
son, 8d8 

10.  Relation  to  each  other. — In  respect  of  claims  against  the  bank, 
the  stockholdera  stand  in  the  relation  of  co-partners,  and  one  cannot  sue 
the  other  at  law.  If  one  has  been  sued  and  has  paid  the  recovery,  he 
may  have  contribution  from  the  others  by  proceeding  in  equity,  but  they 
cannot  by  confessing  judgments  in  favor  of  each  other,  and  paying 
such  judgments,  evade  the  liability  imposed  on  them  by  law.  Meisser 
v.  Thompson^  368 

BASTARDY. 
Generally. 

1.  Settlement  hy  parties. — It  is  competent  for  the  parties  to  make  a 
settlement  and  release,  that  will  bar  a  prosecution  for  bastardy,  and  if 
the  release  is  not  vitiated  by  fraud  in  its  procurement,  and  the  contract 
has  been  performed  as  agreed,  such  release  is  a  bar  to  a  prosecution. 
Hendrix  v.  The  People,  42 

BILL  OF  EXCEPTIONS.— See  Phactiob. 
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BILL  OF  LADING. 
Generally. 

1.  Delivery  to  wrong  party, — ^In  an  action  against  a  common  carrier 
for  goods  received  by  it  and  deliyery  of  a  bill  of  lading  to  a  consignor 
who  was  not  the  owner  of  the  goods  nor  entitled  to  possession  until  the 
property  was  paid  for,  it  does  not  matter  that  the  carrier  had  no  notice 
of  such  agreement  between  the  owner  and  consignor,  as  it  succeeded 
only  to  such  rights  of  possession  as  the  consignor  had,  and  being  bat  a 
bailee,  the  carrier  was  in  possession  for  whomsoever  it  might  concern 
Stone  V.  W.  St,  L,  dt  P.  U'y  Co,,  48 

2.  Negotiability. — While  a  bill  of  lading  is  not  a  negotiable  instru- 
ment in  the  sense  in  which  a  bill  of  exchange  or  promissory  note  is  ne- 
gotiable, yet,  as  the  representative  of  a  valuable  commodity,  it  is  assign- 
able to  the  party  entitled  to  control  the  possession  of  such  commodity  to 
the  same  extent  and  for  the  same  purposes  as  the  property  itjself  would 
be,  and  innocent  holders  for  value  ought  to  receive  the  same  protection 
as  if  they  held  the  property  itself.  Stone  v.  W.  St,  L,  dt  P,  R^y 
Co,,  48 

BONDS.— See  Replevin. 
Forthcoming. 

1 .  What  will  amount  to, — As  a  general  rule,  any  voluntt^  obligation, 
entered  into  for  a  valuable  consideration,  by  parties  capable  of  contract- 
ing, is  valid  at  common  law,  unless  it  is  repugnant  to  the  statute  or  con- 
travenes the  policy  of  the  law.  So,  an  instrument  in  this  form,  "I  ac- 
knowledge myself  bound  to  A.  J.  Turner  for  the  delivery  of  twenty-five 
sacks  of  wheat,  levied  upon  as  the  property  of  John  D.  Adams  and  Robert 
Jones,  by  attachment,  if  so  ordered  by  the  court  on  the  16th  day  of 
August,  1878,'*  is  good  as  a  forthcoming  bond.     Turner  v.  Armstrong, 

24 

BOND  FOR  COSTS.— See  Costs. 
BURDEN  OF  PROOF.— See  Evidence. 

CAPIAS.— See  Process. 

CAVEAT  EMPTOR.— See  jale.  • 

CERTIFICATE  OF  EVIDENCE.— See    racticb. 

CHANCERY. 
Decree. 

1.  Foreclosure  of  f>endor^8  Hen, — In  a  suit  brought  to  enforce  a  ven- 
dor's Uen,  payment  of  the  balance  of  the  purchase-money,  and  convey- 
ance of  the  land  by  the  vendor,  were  concurrent  acts,  and  the  decree 
should  have  required  such  conveyance  upon  payment  being  made.  Vail 
V.  Drexeh  439 

2.  Limiting  time  of  payment, — In  the  foreclosure  of  a  vendor's  lien, 

a  decree  requiring  payment  in  sixty  days,  was  under  the  circumstances 

erroneous,  the  time  being  too  short.     Vail  v.  Drexel  439 

Vol.  IX.        41 
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CHANCERT.    Continued. 
Gbnbballt. 

8.  Fof/«»^ur«.— CompensatioEi  aod  not  forfeitare  is  the  doctrine  of 
coarti  of  equity.    VaU  t.  Drexel,  439 

Fbacticb. 

4.    Decree, — A  decree  directed  the  payment  of  money,  and  in  default 
I  of  payment,  that  certain  shares  of  stock  should  be  surrendered  for  can- 
cellation.   This  wa»  a  conditional  decree,  and  a  sapplemeotal  decree 
awarding  an  execntion  for  the  money  was  enoneoas,  because  not  heing 
in  executi(m  of  the  orig:inal  decree.     Walker  y.  Courier  Co.^  418 

CHATTEL  MORTGAGE. 
Gbnbrallt. 

L  Taking  poeseesion, — ^The  mortga^pee  haTing^  taken  possession  un- 
der the  insecurity  clause,  may  maintain  replevin,  if  such  possession  be 
disturbed.    The  People  t.  WiUehire,  374 

2.  Purchase  by  mortgagee. — ^The  purchase  by  a  mortgagee  at  his  own 
sale  is  not  void,  and  is  voidable  only  at  the  instance  of  the  mortgagor 
upon  proper  application  made  within  a  reasonable  time.  The  People  v. 
Wiltshire,  874 

CHECK.    See  Bakks. 

CITIES  AND  VILLAGES. 

GBNBaALLT. 

1.  License  or  tax. — By  its  special  charter,  a  city  had  power  to  license 
or  tax  certain  enumerated  occupations.  Held,  in  a  change  of  organiza- 
tion, under  the  general  law  relating  to  cities,  that  one  subject  of  special 
taxation  embraced  under  the  general  charter,  could  not  be  imported  into 
and  added  to  the  subjects  embraced  in  the  general  law,  as  it  would  be 
the  taking  of  a  mere  fragment  of  the  old  law,  to  engraft  upon  the  new. 
City  of  Cairo  v.  Bross,  406 

Imfrovbmbnts. 

2.  Special  benefits, — As  a  term  employed  m  cases  of  assessment  for 
improvements,  special  benefits  mean  benefits  which  are  over  and  above 
the  general  benefit  to  the  public  at  laige,  an  instruction  upon  this  point 
is  eiToneous  if  it  does  not  refer  the  cause  of  the  increase  in  value  of  the 
premises  to  the  making  of  the  improvement.  Mittel  et  al,  v.  City  of  Chi- 
cago,  534 

LlCENSBS. 

3.  Power  to  issue, — Although  a  city  has  the  power  to  require  the 
taking  out  of  a  license,  yet  this  power  must  be  called  into  activity  by  an 
appropriate  ordinance  authorizing  the  issuing  of  the  same,  specifying 
who  shall  issue  them,  the  length  of  time  they  are  to  run,  the  amount  to 
be  paid,  and  tiie  time  and  manner  of  payment.  Bull  et  al.  v.  City  of 
Quincy^  127 

Ordinances. 

4.  Construction. — Where  tne  charter  of  a  city  provides  that  an  of- 
fice shall  be  an  annual  one,  so  much  of  an  ordinance  as  provides  that  the 
term  of  such  office  shall  be  one  year  or  during  the  pleasure  of  the  council, 
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Gbdikancbs.    Continued. 
must  be  disregarded,  becaose  the  ordinance  cannot  oveixide  the  charter. 
City  of  E.  St.  Louis  y.  Ease,  409 

5.  Must  he  pleaded,  when. — ^ETidenoe  that  a  car  was  run  at  a 
rate  of  speed  prohibited  by  ordinance,  is  not  admissablennless  such  ordi- 
nance is  specially  set  out  in  the  dedazation.     C  FT.  D,  By,  Co.  v 
Klauber,  618 

6.  Proof. — ^Where  ordinances  are  pablished  in  pamphlet  form,  and 
state  that  they  are  so  pablished  by  authority  of  the  board  of  trostees, 
they  are  admissible  in  evidence  without  further  proof.  Village  of  Beth- 
alto  y.  Conley,  889 

7.  Prosecution  under. — In  prosecutions  for  an  offense  under  an  ordi- 
nance, the  evidence  should  show  that  the  ordinance  was  in  force  at  the 
time  the  act  complained  of  waa  committed.  Baker  v.  Village  of  Ma- 
quon,  155 

8.  Prosecution  under — Burden  of  proof. ^-kn,  action  to  recover  a 
penalty  for  a  failure  to  take  out  a  license  as  required  by  an  ordinance,  is 
a  penal  action,  and  it  is  incumbent  upon  the  plaintiff  to  prove  every  step 
in  the  claim  of  facts  upon  which  its  right  of  recovery  rests,  hence  there 
must  be  proof  of  a  proper  ordinance  requiring  the  taking  out  of  such  li- 
cense.   Bull  et  al.  v.  City  of  Quincy,  127 

9.  P%tblication  by  posting. — Where  the  publication  of  an  ordinance 
was  by  posting,  in  order  to  give  such  posting  effect  as  a  publication  of 
such  ordinance  it  must  be  shown  that  there  was  no  newspaper  published 
in  the  viUage  in  which  such  ordinance  could  be  published.  Baker  v. 
Village  of  Maquoti,  155 

10.  Publication  in  book  form, — ^Where  ordinances  are  published  in 
book  or  pamphlet  form  by  authority  of  the  board  of  trustees,  no  other 
publication  is  necessaiy  or  need  to  be  shown.  Baker  v.  Village  of  Ma- 
quon,,  \  155 

OaeAinzATiON. 

11.  Saving  clause — Construction. — In  the  construction  of  a  saving^ 
clause  in  a  statute,  the  thing  saved  must  be  a  law  or  part  of  a  law.  If  a 
part,  it  must  be  such  a  substantive  member,  having  such  individual  fea- 
tures, that  it  can  be  treated  as  a  distinct  entity,  and  which  might  be  im- 
ported into  the  new  law  without  marring  its  harmony  or  uniformity. 
aty  of  Cairo  v.  Bross,  406 

12.  Under  general  law, — In  the  change  from  a  special  charter  to  the 

general  law,  all  laws  and  parts  of  laws  not  inconsistent  with  the  general 

law  are,  by  the  provisions  of  Sect.  6,  preserved.    City  of  Cairo  v.  Bross, 

406 
Strkets. 

18.  Construction  of  streets. — ^It  is  the  duty  of  a  dty  to  so  construct 
and  maintain  its  streets  as  to  make  them  reasonably  safe  for  all  ordinary 
travel,  and  if  it  fails  in  this  duty  it  may  be  liable  if  a  compliance  with 
this  duty  would  have  prevented  the  iiguiy.  City  of  Boclrford  v.  Bus- 
sell,  229 

14.    Contributory  negligence. — ^The  fact  that  the  ixguty  might  not 
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Streets.  Continued, 
have  happened  but  for  the  horse  of  plaintiff  having  become  frightened, 
may  not  relieve  the  city  from  liability.  Such  occurrences  are  in  the  na- 
ture of  acddents  or  mishaps  incident  to  the  use  of  horses,  and  come 
within  the  rule,  that  if  ordinary  prudence  or  foresight  could  not  have 
prevented  the  accident,  and  the  ii^'uiy  would  not  have  occurred  but  for 
the  defect  in  the  street,  the  city  would  be  liable.  City  of  Rockford  v. 
Russelly  229 

16.  Degree  of  care  in  maintaining  streets . — ^If  a  city  has  so  con- 
strue ed  its  streets  that  at  the  time  of  the  iivjury  it  was  suitable  for  the 
accommodation  of  the  traveling  public,  and  was  in  a  reasonably  safe 
condition  for  the  protection  of  those  using  it  for  the  purpose  of  travel, 
they  at  the  time  using  ordinary  care  for  their  own  safety,  then  it  has 
discharged  its  duty  to  the  traveling  public.    City  of  Rockford  v.  Russell^ 

229 

16.  Guards  or  railings  along  street, — Whether  a  guard  along  the 
street  in  question  was  necessary  for  the  proper  protection  of  travelers, 
was  a  question  for  the  jury,  and  they  should  have  been  left  free  to  deter- 
mine it  from  the  evidence,  without  any  instruction  from  the  oourt  that 
it  was  necessary.    City  of  Rockford  v.  RuseeUy  4^229 

COMMON  CARRIER.-— See  BiUi  of  IiApino — ^Railroads. 

compromise.— See  Consideration. 

CONFESSION  OF  JUDGMENT.— See  Judgments. 

CONSIDERATION. 
Compromise. 

1.  Agreement  to  abandon  claim.  An  agreement  to  abandon  a  claim 
unless  there  be  a  consideration  shown,  is  a  mere  nudum  pactum,     WU- 

«  eon  V.  Keller,  847 

2.  Will  support. — The  compromise  of  a  doubtful  right,  fairly  ob- 
tained, is  a  good  consideration  on  which  to  found  a  contract,  and  it  does 
not  matter  what  the  ultimate  result  might  have  been.  Baffin  v.  Roberts, 

103 

FAILT7RB. 

3.  What  will  constitute. — ^Where  the  defective  quality  of  the  thing 
sold  is  relied  upon  as  a  failure  of  consideration,  there  must  have  been 
either  a  warranty  of,  or  a  fraudulent  representation  as  to  its  quality,  or 
there  can  be  no  failure  of  consideration.    Brewer  v.  Christian  et  al.,  57 


2»( 


ONTINUANCE.— See  Practicb. 


CONTRACTS. 
Forfeiture. 

1.  Must  he  in  law, — ^He  who  relies  upon  a  forfeiture  must  seek  his 
remedy  in  a  court  of  law.     VaU  v.  Drexel,  439 

2.  Not  in  equity. — Courts  of  equity  will  not  enforce  either  a  penalty 
or  forfeiture.  Compensation  and  not  forfeiture  is  the  doctrine  in  equity. 
VaUy.Drexel^  439 
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CONTRACTS.    Continued. 

For  8ALB  OF  LAND. 

8.    Equitable  rights  of  vendor. — If  a  vendor  choose  to  come  into  a 

court  of  equity,  rather  than  assert  his  rights  at  law,  he  is  entitled  to  an 

accounting  in  respect  to  the  payments  made  and  the  balance  due,  and  a 

'    decree  for  the  sale  of  the  land;  or,  upon  proper  showing,  to  a  decree  of 

strict  foreclosure.     Vail  v.  Drexel,  439 

4.  Vendor* 8  lien. — Under  an  agreement  for  the  sale  of  land,  the  ven- 
dor has  an  equitable  lien  on  the  land  for  the  unpaid  purchase-money. 
The  lien  is  in  rem,  and  the  vendor  may  come  into  a  court  of  equity  to 
enforce  it,  without  first  resorting  to  a  suit  at  law  to  recover  the  amount 
due.     Vail  v.  Drexel,  439 

]    Generally. 

5.  Agreement  to  abandon  claim. — An  agreement  to  abandon  a  claim, 
unless  there  be  a  consideration  shown,  is  a  mere  nudum  pactum,  Wil' 
son  V.  Keller,  847 

6.  Construction. — A  contract  with  an  attorney  to  pay  a  specified  fee, 
in  the  event  the  county  should  not  be  obliged  to  issue  certain  bonds,  con- 
strued as  one  to  prevent  the  issuance  of  the  bonds,  and  proof  of  services  in 
defense  of  a  suit  by  a  bondholder  to  recover  interest,  where  the  court  de- 
cided the  bonds  illegal,  will  not  entitle  the  plaintiff  to  recover  upon  the 
contract.    County  of  Richland  v.  Millard,  896 

Of  bale. 

7.  Delivery — Extension  of  time. — A  mere  remark  by  the  purchaser, 
when  told  by  the  vendors  that  delivery  could  not  be  made  within  the 
time  agreed,  that  **it  did  not  matter  so  much  if  they  did  not 
quite  come  up  to  the  time,  if  they  did  the  best  they  could,"  will  not 
authorize  a  delay  of  months  in  the  delivery,  or  justify  the  vendors  in  re- 
fusing to  deliver  any  for  the  space  of  thirty  days.  Mime  v.  Klasey 
et  al,  165 

8.  Payment  upon  delivery. — According  to  the  contract,  the  first  install- 
ment was  to  be  delivered  in  May,  and  first  payment  to  be  made  in  thirty 
days  after  the  first  load  was  delivered.  It  was  not  intended  by  this  that 
the  delivery  of  one  load  in  May  would  be  a  compliance  with  the  contract 
as  regards  the  first  payment    Hime  v.  Klasey  et  al.,  165 

9.  Recoupment  for  delay. — ^A  vendee  may  recoup  any  damages  he  may 
have  sustained  by  reason  of  the  failure  of  the  vendor  to  deliver  the  bal- 
ance as  required  by  the  contract.    Hime  v.  Klasey  et  al.,  165,  190 

Rescission. 

10.  Independent  clauses. — ^The  contract  in  this  case  does  not  make  a 
failure  to  pay  for  a  preceding  installment  a  condition  precedent  to  the 
delivery  of  another;  and  uniil  a  demand  for  payment  and  refusal,  the 
vendor  could  not  rescind  the  contract.    Hime  v.  Klasey  et  al.,    165,  190 

CONTRIBUTION.  ' 
Generally. 

1.  Joint  tort-feasors. —  In  certain  cases  of  torts  and  trespasses, 
courts  will  not  interfere  ^o  equalize  burdens,  but  there  are  so  many  ex- 
ceptions to  the  rule  that  it  has  ceased  to  be  a  general  one.     So, 
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wh6ie  the  alleged  fraud  or  wrong  consisted  in  an  attempt  to  deprive  one 
of  a  lot  of  land  uigustly,  but  which  did  not  succeed,  the  rule  of  no  con- 
tribution will  not  apply.  It  is  not  like  a  case  of  trespass  or  negligence, 
the  result  of  which  is  an  iig'uiy,  and  the  grounds  of  a  .recoveiy.  Golds- 
borough  v.  Darst^  205 

CORPORATIONS.— See  Citibs  and  Villages. 

GSNERALLT. 

1.  No  execution  against, — It  is  error  to  award  an  execution  against 
a  municipal  corporation.    City  of  Virden  y.  Fishback,  82 

COSTS. 
Bond. 

1.  Suit  in  name  of  The  People, — ^in  an  action  brought  in  the  name  of 
'  The  People  for  the  use  of  a  county,  to  recover  a  penalty  for  obstructing  a 

public  road,  no  costs  can  be  recovered  if  the  plaintiff  be  cast  in  the  suit, 
and  hence  no  bond  for  costs  can  be  required  prior  to  commencing  suit. 
The  People  \.  Coultas,  89 

'   Generally.  ^ 

2.  Against  a  county, — In  a  suit  in  the  name  of  the  People  for  the 
use  of  a  county,  to  recover  a  penalty,  no  costs  can  be  taxed  against  the 
county  in  case  the  defendant  is  found  not  guilty.  Such  a  suit  is  not  a 
popular  action  within  the  meaning  of  the  statute,  requiring  security  for 
costs.     The  People  v.  Coultas,  39 

8.  Against  school  superintendent, — The  judgment  for  costs  against 
the  defendant  is  erroneous.    Arnold  y.  Tharpe,  357 

4.  Attorney^ s  fees, — ^There  is  no  statute  authorizing  the  allowance  of  | 
attorney  *s  fees  as  part  of  the  costs  in  a  case.  The  discretion  of  a  court  of 
equity  in  awarding  costs  must  be  confined  to  the  fees  allowed  by  statute. 
Cooper  Y,  McNeil  etal.,  97 

5.  Trustee^s  costs, — ^The  provision  in  a  deed  of  trust  that  the  trustee 
may  pay  out  of  the  proceeds  *'  the  costs  and  charges  of  this  trust, "  covers 
only  costs  made  by  him  in  case  he  should  sell  under  the  power  in  the 
deed.  It  will  not  permit  the  allowance  of  fees  where  the  deed  is  fore- 
closed by  proceedings  in  court.    Cooper  v.  McNeil  et  al.^  97 

COURTS. 
Appellate. 

1.  Finding  of  fctcts.—The  statute  requires  a  finding  of  fada  by  this 
court  only  where  the  judgment  of  this  court  is  final,  and  not  in  cases 
that  are  remanded  for  a  new  trial,  and  where  the  judgment  of  this 
court  remanded  a  cause  for  new  trial,  and  the  Supreme  Court,  upon  an 
appeal  from  such  order,  remanded  the  cause  for  a  finding  of  facts  by  this 

..  court,  no  finding  of  facts  can  be  made,  but  the  cause  will  be  remanded 
for  a  new  trial.    Cassell  v.  Fitzsimmons,  78 

2.  Jurisdiction— Freehold, — ^Where  a  freehold  is  involved  this  court 
has  no  jurisdiction.  Payne  etaX,  v.  Miller  et  ah  403:  Andrews  et  al.  v. 
Andrews  et  al.^  408 
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COURTS, 
Afpellatb.    CanHnued. 

3.  J urisdietion-^ Revenue  eaBe.-^k  pfoceoding  by  the  county  treas* 
iirerto  enforce  collection  of  taxes  is  a  case '*  selating^  to  the  revenue/* 
and  this  oourt  has  no  jorisdiction  of  the  appeal.    Johnson  y.  Eliel,    520 

4.  Jurisdiction —  Validity  of  statute. — This  oourt  cannot  take  juris- 
diction of  an  appeal  involving  the  question  of  the  validity  of  a  statote- 
Rosenstein  v.  Caseetal,,  ^'82 

Generally. 

5.  Choice  of  forum, — ^The  statute  allowing^  appeals  to  be  taken  to  the 
Supreuie  or  Appellate  Court,  does  not  ffive  suitors  an  election  to  appeal 
to  either  of  these  courts  as  they  may  choose,  but  merely  declares  that  the 
appeal  shall  go  to  that  court  which,  under  the  statute  regulating  that 
subject,  has  jurisdiction  in  the  particular  case.    Johnson  v.  Eliel^      520 

CRIMINAL  LAW. 
Indigtmbitt. 

1.  Statement  of  offense. — ^Where  an  information  not  only  diarges  the 
oTense,  but  sets  out  the  particular  way  in  which  it  was  committed,  the 
latter  part  cannot  be  rejected  as  -surplusage.    Raymond  v.  The  People, 

344 

2.  Trial  without  plea. — Where  a  defendant  did  not  plead  to  an  in* 
dictment  nor  consent  to  a  trial  without  a  plea,  a  judgment  of  conviction 
is  erroneous.    Price  v.  The  PeQple^  36 

Offenses. 

3.  AduUery,  llie  evidence  fiaili  to  show  tiie  commission  of  this 
ofiPense  as  defined  by  the  Supreme  Court.    Deppe  et  al.  v.  The  People^ 

349 

4.  Patronizing  h^ntse  of  ill-fame. — Wom3n  who  are  inmates  of  a 
bouse  of  ill-fame  are  not  to  be  regarded  as  patrons,  within  the  meaning 
of  the  statute  making  it  a  mlademianor  to  patronize  a  house  of  ill-fame. 
Raymond  v.  The  People^  .^  344 

Riot. 

5.  Cannot  eonviet  of  lesser  ofense. — Under  an  indictment  for  riot,  a 
defendant  cannot  be  convicted  of  an  assault.    Price  v.  The  People^    36 

CUSTOM.— See  Basks. 


DAMAGES. 

EXEXPLABT. 

1.  In  discretion  of  jury. — ^The  giving  of  exemplary  damages  is  in 
the  discrelaon  of  the  jury.  They  are  not  compelled  to  give  them.  Mc- 
Nay  V.  Stratton,  215 

2.  Not  hosed  on  actual  damage, — Every  trespass  gives  a  cause  of  ac- 
tion for  at  least  nominal  damages.  If  the  defendant  is  found  guilty,  it 
is  not  necessary  that  actual  damages  should  be  proved  in  order  that  vin- 
dictiTe  or  exemplary  damages  may  be  given.    McNay  v.  Stratton^     215 

3.  When  allowed. — Exemplary  damages  may  be  allowed  either  where 
malice,  violence,  oppression  or  wanton  recklessness  mingle  in  the  contro- 
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DAMAGES. 
Exemplary.    Continned, 
versy,  or  where  the  arot  complained  of  partakes  of  a  criminal  or  wanton 
natmre.    McNay  v.  Strattan,  215 

4.  When  actual  damage  must  he  shoitn. — In  suits  for  damag^es  under 
the  Dram  Shop  Act,  it  is  necessary  to  prove  actual  damages  before  exem. 
plary  damages  can  be  awarded,  but  this  is  for  the  reason  that  the  statute 
allows  such  damages  only  when  actual  dama^  is  shown.  McNay  v. 
Stratton^  215 

Ganbrallt. 

5.  Expenses  of  recovery  from  injury. —  An  instruction  that  the 
plaintiif  may  recover  for  expenses  incurred  in  being  cured  of  his  injuries, 
there  being  no  evidence  that  he  was  at  any  expense,  is  erroneous.  lU. 
Cent.  R.  R.  Co.  v.  Frelka,  605 

6.  Evidence  of. — A  party  cannot  be  permitted  to  make  his  own  state- 
ment of  his  grievances  to  a  third  party,  and  then  make  that  third  party  *8 
estimate  of  his  damages  a  proper  subject  to  go  before  the  jury  by  testify- 
ing thereto  himself.    Johnson  v.  Beeney^  64 

7.  For  injuries — Maltreatment  of  wound. — If  by  reason  of  the  un- 
skillful treatment  of  the  injury  inflicted,  the  plaintiff  suffered  increased 
pain,  and  was  subjected  to  additional  expanse,  the  defendant  cannot  be 
held  responsible  therefor.    Moss  v.  Pardridge,  490 

8.  General  and  special. — General  damages  are  implied  in  law,  but 
special  damages  are  not,  and  such  damages  must  be  alleged  in  the  dec- 
laration, or  evidence  thereof  wiU  not  be  admissible.  C.  W.  D.  R'y  Co. 
Y.  Klauber,  613 

9.  Inability  to  labor. — Evidence  of  inability  to  attend  to  ordinary 
business  by  reason  of  the  injury  received,  is  admissible  upon  the  question 
of  damages,  in  an  action  against  a  city  for  injuries  received  by  reason  of 
defect  in  a  street.     City  of  Rockford  v.  Russell,  229 

10.  In  forcible  detainer. — There  is  nothing  in  the  forcible  detainer  act 
authorizing  the  court  to  render  a  judgment  in  this  form  of  action  for 
money  or  damages.    Gould  et  al.  v.  Hendrickson,  171 

11.  Must  he  averred  in  the  declaration. — In  an  action  for  deceit  in  the 
sale  of  land,  the  plaintiff  cannot  recover  damages  for  which  he  has  not 
declared.  So,  where  the  plaintiif  alleged  that  the  defendant,  among  oth- 
er things,  made  certain  statements,  but  there  was  no  averment  impeach- 
ing the  truth  of  those  representations,  evidence  upon  that  point  cannot 
be  allowed,  nor  can  damages  be  recovered  therefor.  Johnson  v.  Bee- 
ney,  64 

In  replevin. 

12.  Failure  to  return  propetiy. — In  suit  upon  a  replevin  bond  for  a 
failure  to  return  the  property,  if  the  property  is  such  that  its  use  would 
be  of  pecuniary  value,  such  damages  may  be  recovered;  but  this  pre- 
cludes the  recovery  of  interest  upon  the  value  of  the  property  "from  the 
time  it  was  taken.  If  the  use  of  the  property  was  of  no  especial  value, 
interest  upon  its  value  should  be  allowed  as  a  compensation  for  the  de- 
privation of  the  investment  of  the  property.      Treman  et  al.  v.  Morris, 

2^7 
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DAMAGES. 
Ik  rbpleyin.     Continued. 

13.  Measure  of  damages  for  non-return, — Where  the  property  is  of 
greater  valae  at  the  date  of  the  order  for  a  return,  than  it  was  at  the 
time  of  the  replevin,  the  defendant  should  be  allowed  for  such  increased 
value,  and  the  interest  thereon.     Treman  et  al.  v.  Morris,  237 

14.  Where  property  taken  on  execution, — If  the  sheriff  had  taken 
the  property  upon  execution,  and  the  plaintiff  in  the  replevin  suit  was 
the  general  owner  of  the  property  subject  to  the  execution  lien,  the  meas- 
ure of  recovery  upon  the  bond  would  be  limited  to  the  execution  debt 
and  costs,  if  less  than  the  value  of  the  property;  but  if  they  exceeded 
the  value  of  the  property,  the  plaintiff  would  be  entitled  to  recover  to 
the  same  extent  as  any  plaintiff  who  had  obtained  an  order  for  the  return 
of  the  property  under  a  plea  of  ownership.     Treman  et  al.  v.  Morris, 

237 
Measure  of. 

15.  Suit  on  frthcoming  bond. — In  a  suit  upon  a  forthcoming  bond, 
the  plaintiff  is  entitled  to  recover  sufficient  to  satisfy  his  execution,  un- 
less the  property  taken  was  worth  less  than  that  amount,  in  which  case 
the  value  of  the  property  will  be  the  measure  of  damages.  Turner  v. 
Armstrong,  24 

16.  Violation  of  insurance  contract. — ^Where  an  insurance  company 
refused  to  perform  its  contract,  the  measure  of  damages,  in  an  action  by 
the  assured  for  such  breach,  would  be  the  difference  between  the  amount 
paid  out  as  premium  and  the  cost  of  carrying  the  risk  during  the  time 
the  contract  was  in  force.    Brooklyn  LAfe  Ins.  Co.  v.  Week,  358 

DECEIT.— See  Fraud— Sale. 

DECLARATION.— See  Pleading. 

DEDICATION. 
Generally. 

1.  Requisites. — The  essential  requisites  to  a  valid  dedication  of  real 
estate  to  a  public  use,  are  an  inten  ion  to  d^di  ate,  to  be  clearly  and  .sat- 
isfactorily shown,  or,  in  the  absence  of  an  express  dedication,  and  ac- 
ceptance and  use  by  the  public.    City  of  Chicago  v.  Thompson,        524 

DEED. 
Foreclosure. 

1.  Purchaser's  rights  against  tenant. — A  purchaser  at  a  foreclosure 
sale  may  have  ejectment  or  forcible  deta'ner  against  a  tenant  holding 
under  the  grantees  of  the  equity  of  redemption,  but  he  cannot  distrain 
for  rent  unless  the  tenant  attorns  to  him.  Notice  to  the  tenant  to  pay 
him  the  rent  will  not  make  the  tenant  I  able.     Reed  v.  Bartlett,         267 

Mortgage. 

2.  Correcting  error, — ^The  bill  of  complaint  goes  upon  the  theory 
that  the  mortgage  correctly  described  the  land,  but  was  incorrectly  de- 
scribed in  the  record,  and  asks  for  a  foreclosure  and  correction  of  the  re- 
cord.   The  evidence  going  to  show  that  the  mortgage  was  correctly 
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recorded,  but  had  been  fraudulently  changed  so  as  to  embrace  a  different 
tract  of  land,  the  bill  cannot  be  sustained.    Daub  et  al.  v.  Englebaeh, 

d9 
3.    Homestead. — ^Where  the  owner  of  real  estate  gave  two  mortgages, 
the  first  without  release  of  homestead,  the  second  releasing  such  right, 
and  afterwards  abandons  his  homestead,  the  first  mortgage  takes  pre- 
cedence of  the  homestead  over  the  second  mortgage.    Aeher  y.  Mitch" 
ell,  835 

4«  Improvements  on  mortgaged  premises. — ^Neither  the  mortgagor 
Dor  hiB  grantees,  as  against  the  holder  of  the  mortgage,  can  make  claim 
for  improvements  placed  upon  the  premises  after  the  execution  of  the 
mortgage.    Asher  v.  Mitchell,  335 

5.  Mortgagee  in  possession, — ^A  mortgagee  in  possession  is  required  to 
account  for  actual  receipts,  less  such  sums  as  he  may  have  paid  out  for 
taxes  and  necessary  repairs,  unless  the  evidence  shows  that  by  reasona- 
able  diligence  more  could  have  been  realized.  Magnusson  v.  CharUson 
et  al,  194 

6.  Strict  foreclosure. — It  is  only  in  extreme  cases,  when  it  appears 
that  the  mortgaged  property  is  of  less  value  than  the  debt,  and  the  mort- 
gagor is  insolvent,  and  the  mortgagee  is  willing  to  take  the  property  for 
the  debt,  and  there  are  no  other  incumbrancers  or  creditors  of  the  mort- 
gagor, that  a  strict  foreclosure  will  be  decreed.  Mollis  et  al.  v.  Smith 
et  al,  ^  109 

Trust  dbbd. 

7.  Sale  under — Growing  crops. — ^Where  land  is  sold  under  the  terms 
of  a  trust  deed,  the  purchaser  is  entitled  to  the  crops  growing  upon  the 
land  at  the  time  of  such  sale.  Harmon  et  al  v.  Fisher,  22;  Sugden  v. 
Beasley,  71^ 

DEPOSITOR.— See  Ba»ks. 

DISCHARGE  IN  BANKRUPTCY.— See  fraud. 

dismissal  of  appeal.— See  appeals. 


ERROR. — See  Practice— Writ  op  error, 
estates. — See  Administration  of  estates. 

estoppel. 

Generally. 

1.  Acts  of  parties. — ^The  mere  fact  that  a  contract  for  improvement 
of  buildings  on  land  owned  by  a  married  woman,  was  made  with  her 
husband  in  her  presence,  and  that  the  improvements  were  made  under 
her  daily  inspection,  will  not  make  her  liable  upon  the  oontract>,  nor 
estop  her  from  contesting  a  claim  for  mechanic's  lien  for  such  improve- 
ments.   Geary  et  al  v.  Hennessy,  17 

2.  By  failure  to  appeal — ^The  defendant  had  a  right  of  appeal  from 
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Generally.    Continued, 
the  judgment  in  question,  and  have  the  error,  if  any,  corrected,  but  not 
having  done  so,  he  is  now  estopped  from  attacking  it  in  a  collateral  and 
summary  proceeding.    G.  dt  S.  W.  B.  R.  Co.  v.  Ennor,  159 

3.  In  pais. — Where  one  party  was  not  induced  by  the  act  of  the  other 
party  to  alter  his  situation  in  any  respect,  the  doctrine  of  estoppel  in  pais 
will  not  apply.    Dinet  v.  Eilet-t,  644 

4.  Obligors  on  a  bond, — ^Where  a  new  bond  in  replevin  was  filed,  upon 
motion  of  the  defendant,  without  waiting  for  an  order  of  court  upon 
the  motion,  the  makers  cannot  afterwards  be  heard  to  say  that  there  was 
no  order  of  court  requiring  the  filing  of  such  bond.  Treman  et  al.  v. 
MorHs,  237 

5.  Bequisites, — It  is  essentia]  to  an  estoppel,  that  it  be  mutual,  so 
that  parties  or  privies  may  be  bound  by  and  take  advantage  of  it.  Dinet 
V.  Eilert,  644 

6.  To  deny  bond. — Where  property  seized  under  a  writ  of  attachment 
is  taken  from  the  ofiicer,  by  giving  a  forthcoming  bond,  the  attachment 
vests  a  special  interest  in  the  attaching  officer,  and  the  party  receiving 
the  property  under  such  bond  cannot  aftervrards  be  heard  to  deny  the 
validity  of  the  instrument  under  which  he  gained  possession.  Turner  v. 
Armetrongf  ,  24 

EVIDENCE. 

BURDEK  OF  PROOF. 

1.  Payment  of  money  by  mistake, — ^Where  money  is  claimed  to 
have  been  paid  under  a  mistake  of  fact,  the  burden  is  upon  him  who 
makes  the  claim  to  prove  the  mistake.    Town  of  Lyons  v.  Cook,      543 

2.  Flea  of  accord  and  satisfaction, — ^Under  this  plea  the  burden  of 
proof  is  upon  the  defendant,  the  plea  being  an  affirmative  one.  Sugden 
V.  Beasley,  71 

3.  Prosecutions  under  ordinances. — In  an  action  to  recover  a  i>enalty 
for  a  failure  to  take  out  a  license  as  required  by  an  ordinance,  the  burden 
of  proof  is  upon  the  plaintiff  to  show  eveiy  step  in  the  chain  of  facts  upon 
which  its  right  of  recoveiy  rests.    Bull  et  al.  v.  City  ofQuincy,         127 

COMPBTENGT. 

4.  When  note  endorsed  as  collateral. — In  an  action  upon  a  note  by 
a  party  who  received  it  as  collateral  security  for  a  debt,  the  burden  of 
proof  is  upon  the  maker  to  show  the  amount  of  the  debt  for  which  the 
note  is  held.    Gammon  et  al,  v.  Huse^  557 

5.  As  to  damages. — In  an  action  against  a  city  for  damages  resulting 
from  an  injury  occasioned  by  a  defective  street,  evidence  of  inability  of 
the  plaintiff  to  attend  to  ordinary  business  by  reason  of  the  injuty,  is 
admissible  upon  the  question  of  damages.  City  of  Bockford  v. 
Busselh  229 

6.  Stereoscopic  views. — It  is  a  common  practice  to  admit  in  evidence 
a  plan  or  picture,  shown  to  be  a  correct  representation  by  preliminary 
proof,  to  aid  the  jury  in  a  proper  understanding  of  the  case,  and  there  is 
no  difference  in  the  application  of  the  rule,  whether  the  picture  is  made 
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CoMPETfcNCT.    Continued. 

by  hand  or  by  the  art  of  photography,  the  real  question  being  whether 

the  view  be  a  correct  representation.     City  of  Rockford  v.  Russell,    229 
Declaration. 

7.  Qf  officers  after  expiration  of  office. — ^The  declarations  of  school 
'  directors  y  made  after  they  have  retired  from  office,  are  not  admissible 

against  the  district.    School  Directors  v.  Wallace,  312 

Depositions. 

8.  Suppressing, — In  cases  seeking  to  set  aside  a  conveyance  on  the 
ground  of  fraud,  a  refusal  on  the  part  of  a  witness  to  answer  freely  ques- 
tions relating  to  the  source  from  which  the  claimant  obtained  the  money 
alleged  to  have  been  paid,  is  sufficient  ground  for  suppressing  the  depo- 
sition of  such  witness.    A.  dt  T,  Mf*g  Co.  v.  Joy,  32 

Generally. 

9.  Certificate  of  evidence. — ^In  assessing  damages  upon  the  dissolu- 
tion of  an  iigunction,  it  is  error  to  admit  in  evidence  the  certificate  of 
another  judge,  of  the  evidence  heard  before  him  on  a  hearing  upon  dis- 
solution of  a  former  iigunction  in  the  same  case.    Asher  v.  Mitchell, 

335 

10.  Competency. — The  evidence  offered  in  this  case  was  competent. 
Rhode  et  al.  v.  McLean,  404 

1 1 .  Hea  rsay . — A  party  cannot  be  permitted  to  m  ake  his  own  statement 
of  his  grievances  to  a  third  party,  and  then  testify  as  to  what  such  third 
party  estimated  his  damages  to  be.    Johnson  v.  Beeney,  64 

12.  Notice  to  produce  books,  etc. — ^The  object  of  requii-ing  notice  for 
the  pix>duction  of  books  and  writings,  to  be  given,  is  that  the  party  may 
have  an  opportunity  to  produce  them,  and  where  it  is  admitted  that 
the  papers  required  are  actually  in  court  in  the  possession  of  the  attor- 
ney of  the  party,  no  previous  notice  to  produce  is  necessary.  Field  et 
al.  V.  Zemansky,  479 

13.  Payment. — Under  a  plea  of  payment,  or  non-assumpsit,  evidence 
of  partial  payment  may  be  given.    Keyes  v.  Fuller,  528 

14.  Presumption. — ^The  possession  by  a  plaintiff  of  a  promissory 
note,  with  no  endorsements  of  payment  thereon,  h  prima  facie  evidence 
that  the  whole  amount  stated  in  the  note  is  due  and  unpaid.    Keyes  t. 

Fuller,  528 

15.  Production  of  books  and  papers. — Courts  havie  power  to  compel 

paities  to  produce  books  or  writings  in  their  possession  or  power,  which 

V  contain  evidence  pertinent  to  the  issue,  for  use  as  evidence  in  the  cause. 

Field  et  al.  v.  Zemansky,  479 

16.  Proof  of  ordinances. — Where  ordinances  are  published  in  pam- 
phlet form,  and  slate  that  they  are  published  by  authority  of  the  board 
of  trustees,  they  are  admissible  in  evidence  without  further  proof.  ViU 
lage  of  Bethalto  v.  Conley,  339 

17.  Statement  of  party  in  his  own  interest. — ^The  controversy  was  as 
to  the  payment  of  certain  notes.  Appellee  testified  that  he  paid  the 
notes  to  one  C,  and  on  receiving  them  went  to  the  stove  and  threw  them 
in,  remarking  that  they  would  not  bother  him  any  more,  and  telling  the 
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Generally.    Continued. 
bystanders  iiiey  were  the  Deere  and  Grand  Detour  notes.    Thejsame 
remarks  were  testified  to  by  the  bystanders.    This  statement  was  made 
after  C.  had  left.    Ileld^  the  testimony  as  to  what  appellee  had  said  was 
inadmissible.     Cumins  dt  Co.  v.  Leighton,  ?86 

Pabol. 

14.  To  contradict  writing. — ^The  rule  excluding  parol  evidence  in 
cases  of  written  instruments,  does  not  apply  where  the  original  contract 
was  verbal  and  entire,  and  apart  only  was  reduced  to  writing;  nor  where 
a  failure  or  want  of  consideration  is  set  up  as  a  defense.  Bross  v.  C.  dt 
V.  R.  R.  Co.,  363 

Witnesses. 

15.  Discrediting. — ^The  jury  are  only  authorized  to  disbelieve  a  wit- 
ness when  he  is  discredited  in  ^ome  of  the  modes  known  to  the  law.  It 
is  only  when  a  witness  knowingly  and  willfully  swears  falsely  in  reference 
to  a  material  matter,  that  the  jury  are  authorized  to  reject  the  whole  of 
his  evidence  except  so  far  as  the  same  may  be  corroborated  by  other  com- 
petent testimony.    Gibson  v.  Troutmanf  84 

EXCEPTIONS.--See  Practice. 

EXECUTION.— See  Process. 

EXEMPLARY  DAMAGES.— See  Damages. 


FALSE  IMPRISONMENT. 
Generally. 

1 .  Self-defense. — In  this  case  appellee  was  the  aggressor,  and  assaulted 
appellant  with  a  revolver,  keeping  him  confined  in  a  corn-crib  for  over  an 
hour,  while  appellee  remained  outside  threatening  him  if  he  attempted 
to  escai>e.  Under  the  circumstances,  heldy  that  appellee's  plea  that  such 
imprisonment  was  necessary  for  his  (appellee's)  protection,  could  not  be 
maintained.    McNay  v.  Stratton,  215 

FALSE  REPRESENTATIONS.-^See  Fraud. 

FEES.— See  Costs. 

FINDING  OF  FACTS.— See  Practice. 

FIXTURES.— See  Landlord  and  Tenant. 

FORCIBLE  DETAINER. 
Damages. 

1.  Not  in  this  action. — ^There  is  nothing  in  the  forcible  detainer  act 
authorizing  the  court  to  render  a  judgment  in  this  form  of  action  for 
money  or  damages.    Gould  et  al,  v.  Hendrickson^  171 

Generally. 

2.  Determines  only  right  of  possession. — A  judgment  in  forcible  de- 
tainer determines  only  the  right  of  possession,  and  does  not  bar  the  ten- 
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Gekbrallt.    Continued. 
act  from  claiming  rent  as  pnrcbaser  of  the  landlord's  title  under  a  tnist 
deed.    Carson  et  al,  y.  CrigUry  83 

8.  Several  oumere. — A  suit  in  forcible  detainer  cannot  be  maintained 
against  two  or  more  persons  who  hold  m  severaliy.  In  certain  cases 
where  the  action  is  joint  in  its  inception,  and  afkerwards  the  tenancy  ia 
severed,  all  may  be  joined  in  one  suit,  but  the  verdict  and  judgment  must 
be  several.    Chuld  et  al,  v.  Hendriehson^  171 

FORECLOSURE.— See  Deed. 

FORFEITURE.--See  Contracts. 

FORTHCOMING  BOND.— See  Attachment. 

FRAUD. 
Obitkral. 

1.  Ae  an  inducement  to  the  contract. — ^The  fraud  that  will  support  an 
action  or  constitute  a  defense,  should  be  material  in  its  nature,  and  a  de- 
termining ground  of  the  transaction,  but  it  need  not  be  the  exdusive  mo- 
tive by  which  the  party  defrauded  was  induced  to  act  Field  et  al,  ▼. 
Berlizheimer  et  a/.,  464 

2.  Debt  created  by — Discharge  in  bankruptcy, — ^To  avoid  the  opera- 
tion of  a  discharge  in  bankruptcy  on  the  ground  that  the  debt  was  cre- 
ated by  the  fraud  of  the  bankrupt,  it  is  not  necessary  to  show  that  the 
debt  as  a  whole  was  created  by  fraud.  Where  the  debt  is  made  up  of 
items,  some  fraudulent  and  some  bona  fide,  the  plaintiff  is  entitled  to  re- 
cover as  to  the  former.    Field  et  al,  v.  Berlizheimer  et  al,,  464 

3.  False  statements. — In  order  to  make  false  statements  fraudulent, 
the  party  alleged  to  have  been  defrauded  must  have  been  ignorant  of  the 
truth,  and  must  have  relied  upon  the  statements  made.  Hendrix  ▼. 
The  People,  42 

4.  False  statements  to  obtain  credit — Discharge  in  hanhruptey.-^ 
Where  the  debt  was  created  by  the  fraud  of  the  bankrupt  in  making 
false  statements  to  obtain  credit,  it  is  excepted  from  the  operation  of  a 
discharge  in  bankruptcy,  and  the  fact  that  part  payment  has  been  made, 
and  the  creditor  has  continued  to  deal  with  the  debtor,  will  not  aflfect  his 
right  of  recovery.    Field  et  al,  v.  Berlizheimer  et  al.,  464 

5.  In  obtaining  instrument, — Fraud  which  will  vitiate  an  instrument 
may  consist  of  any  artifice  practiced  upon  a  person  to  induce  him  to  exe- 
cute it  when  he  did  not  intend  to  do  such  an  act,  but  the  fraud  must  be 
in  obtaining  the  instrument  itself,  and  not  in  the  consideration  upon 
which  it  was  based.     Hendrix  v.  The  People,  42 

6.  In  obtaining  release. — ^The  burden  of  showing  that  a  release  was 
obtained  by  fraud  is  upon  him  who  contests  the  release.  E.  8t.  L.  P.  et 
P.  Co.  V.  Hightower,  297 

7.  Representations  act  upon  future  sales, — ^The  question  of  ftand 
does  not  depend  upon  whether  the  defendants  at  the  time  of  making 
the  different  purchases,  made  them  in  good  faith,  without  any  fklse  state- 
ments as  to  their  credit,  but  upon  whether,  in  the  written  statement  as 
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to  tbeir  financial  ability,  they  knowingly  made  material  misrepresenta- 
tions, and  the  plaintifis  relying  upon  their  tmth,  were  iiiduced  to  sell 
to  them  on  credit.    Field  et  ah  YJ^Berlizheimer  et  a{.,  464 

FBAUDULENT  CONVEYANCE. 

1.  Examination  of  witnesses . — Where  the  claimant  of  property 
sought  to  be  reached  by  creditors  is  a  minor  son,  who  claims  to  have  pur- 
chased valuable  property  from  his  father  for  which  he  paid  a  large  sum, 
it  is  competent  to  ask  the  claimant  from  whom  and  how  he  obtained  the 
money,  and  his  answers  to  each  question  should  be  given  without  equiv- 
ocation or  evasion.  A  refusal  to  answer  freely  such  questions  is  ground 
for  suppressing  his  deposition.    AvUman  and  Taylor  MY 9  Co,  v.  Joy^ 

d2 
FBEEHOLD.— See  AppEALa— Ooukt*— Jubisdiction. 


GARNISHMENT.— See  Attaohhxnt  and  Garnishhent* 

GIFT. 
Genbrallt. 

1.  Delivery, — A  verbal  gift  is  necessarily  an  executed  contract,  and 
deliveiy  of  the  subject-matter  is  of  the  essence  of  the  title.  If  the  thing 
is  incapable  of  manual  delivery,  as  a  chose  in  action,  there  must  be  an 
assignment  or  some  equivalent  instrument,  and  the  transfer  must  be  act. 
ually  executed^     Wilson  v.  Keller^  847 

GROWING  CROPS.— See  Dbbd— Saub. 


HABEAS  CORPUS. 
Genejiallt. 

1.  Writ  of  error  in, — A  writ  of  error  will  not  lie  from  an  order  of 
the  circuit  court  in  habeas  corpus.    Napier  v.  The  People^  523 

HOMESTEAD.— See  Deed. 

lUSBAND  AND  WIFE. 
Geherallt. 

1.  Mechanic'' s  lien  on  wife^s  land. — ^The  land  of  a  married  woman 
cannot  be  subjected  to  a  mechanic's  lien  for  improvements  made  in  pur- 
suance of  a  contract  entered  into  with  the  husband,  unless  he  was  at  the 
time  acting  as  her  agent.    Oeary  et  al,  y.Hennessy^  17 

Mabried  women. 

2.  Property  rights, — ^Bythe  statute  of  1861  and  amendments,  the 
rights  of  the  wife  in  respect  to  her  separate  property  were  entirely 
changed.  The  disability  of  marriage  was  removed,  and  fur  all  purposes 
of  acquiring,  managing  and  disposing  of  her  separate  property,  con- 
tracting, or  being  contracted  with,  she  became  9,  feme  sole.    She  acquired 
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HUSBAND  AND  WIFE. 
Generally.    Continued. 
a  legal  standing  in  courts  of  law  that  she  did  not  before  possess.    Lari- 
son  V.  Larison,  27 

3.  Property  of, — ^A  married  woman  may  manage  and  dispose  of  her 
separate  property  as  she  may  choose,  and  it  c  annot  be  made  subject  to 
payment  of  her  husband's  debt.    Stewart  et  al.  v.  Potts^  86 

4.  Bight  to  sue  at  late, — ^The  remedy  for  an  iiyiuy  to  the  property  of 
a  married  woman  by  her  hunband,  although  formerly  in  equity,  is  now 
at  law,  and  is  not  the  proper  subject  for  the  interference  of  a  court  of 
equity,  unless  it  is  liecessary  to  prevent  irreparable  iigury.  Larison  v. 
Larison,  27 


INDICTMENT.— See  Criminal  Law. 

IN  FORMA  PAUPERIS.—See  Practice. 

INJUNCTION. 
Dissolution. 

1.  Damages. — ^The  record  failing  to  show  that  any  injunction  was 
ever  granted,  so  much  of  the  decree  as  awards  damages  upon  dissolu- 
tion is  erroneous.    Parker  v.  Singer  AT/  'g  Co,,  383 

INSANE  PERSON.—See  Promissory  Note. 

INSURANCE. 
Assignment  op  policy. 

1.  AssefU  of  insurer, — ^Where  a  policy  of  insurance  is  assigned  by  the 
insured  to  the  purchaser  of  the  property,  and  the  insurance  company  in- 
dorses on  the  policy  its  consent  to  the  assignment,  a  new  contract  of  in- 
surance is  thereby  consummated,  the  unearned  premium  in  the  hands  of 
the  company  forming  the  consideration.    Oarland  v.  Ins.  Co.  of  N.  A.^ 

571 

2.  Effect. — ^By  an  alienation  of  the  property  the  contract  of  insurance 
is  terminated,  and  an  assignee  of  the  policy  obtains  only  the  right  to  a 
return  of  the  unearned  premium.    Garland  v.  Ins.  Co,  of  N.  A.,        671 

Generally. 

3.  Action  by  beneficiary, — Where  an  insurance  company  attempted 
to  cancel  a  contract  of  insurance,  the  beneficiary  has  a  right  of  action  for 
violation  of  the  contract,  during  the  life  time  of  the  assured.  Brooklyn 
Life  Ins.  Co.  Y.Weck,  '  358 

4.  Action  on  policy — Averments, — ^Where  the  declaration  shows  posi- 
tively that  the  loss  occurred  after  the  policy  had  expired,  an  averment  in 
the  declaration  that  the  policy  was  in  force  at  the  time  of  the  loss  will 
not  overcome  the  positive  statement.    Guschnor  v.  Keiths  416 

5.  Breach  of  contract — Damages, — Where  an  insurance  company  re- 
fused to  perform  the  contract  of  insurance,  and  the  insured  brings  suit 
for  the  breach,  the  measure  of  damages  would  be  the  value  of  the  policy 
at  the  time  of  the  forfeiture;  which  would  be  the  difiference  between  the 
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insurance. 

Generallt.    Continued. 
ajnount  paid  as  premiums,  and  the  cost  of  canying  the  risk  daring  the 
time  the  contract  was  in  force.    Brooklyn  Life  Ins.  Co,  v.  Week,      •  58 

6.  Cancellation  of  contract. — ^An  insurance  company,  after  the  pay- 
ment of  several  premiums,  assumed  to  cancel  the  policy  upon  the  ground 
of  hazardous  employment  forbidden  by  the  contract.  Held^  that  the 
assured  might  elect  to  consider  the  contract  in  force,  and  compel  per- 
formance by  proceeding  in  chanceiy,  or  he  might  consider  it  at  an  end, 
and  sue  for  the  breach.    Brooklyn  Life  Ins.  Co,  v.  Week^  187 

7.  Insurable  interest. — If  the  party  insmred  has  any  interest  that 
]  woald  be  injured  in  the  event  the  peril  insured  against  should  happen, 

his  contract  of  insurance  will  be  sustained.     Agricultural  Ins.  Co.  v. 
Clancey,  137 

8.  LiMlity  of  stockholder. — ^The  individual  liability  of  stockholders 
of  insurance  companies  sustained  on  the  authority  of  prior  decisious. 
O* Connor  v.  Morris,  416;  Gulliver  v.  Baird  et  al,  421 ;  Felix  v.  Denton 
etal,  478 

9.  Liability  of  stockholders — Character  of  action, — An  action  under 
the  statute  to  enforce  a  personal  liability  against  a  stockholder  of  an  in- 
surance company,  is  in  the  nature  of  a  penal  action,  and  dies  with  the 
person.    Diversey  v.  Smith,  487 

10.  Liability  of  stockholder — Presumption. — ^Although  the  provisions  of 
the  insurance  law  regarding  the  recovery  of  penalties  in  the  name  of  the 
People,  are  not  alluded  to  in  the  opinions  of  the  Supreme  Court,  in  pass- 
ing upon  the  liability  of  stockholders  to  creditors  of  the  company,  yet 
that  court  having  directly  affirmed  the  right  of  a  creditor  to  recover,  it. 

•  will  be  presumed  that  every  question  necessarily  involved,  affecting 
that  conclusion,  was  fully  considered  and  determined.  Gulliver  v.  Baird 
etal,  421 

11.  Liability  of  stockholder — Suit  in  name  of  creditor. — The  provis-- 
ions  of  section  24  of  the  insurance  law,  relating  to  penalties  to  be  re- 
covered in  the  name  of  the  People,  has  no  reference  to  actions  by  a 
creditor  of  an  insurance  company  to  enforce  the  individual  liability  of 
a  stockholder,  and  the  latter  action  may  be  brought  in  the  name  of  the 
creditor.    Gulliver  v.  Baird  et  al,  421 ;  Felix  v.  Denton  et  al.,  478 

12.  Limitation  of  time  to  sue. — Where  a  policy  of  insurance  provided 
that  suit  for  a  loss  thereunder  should  be  commenced  within  twelve 
months  after  the  loss,  a  suit  begun  after  the  twelve  months  has  expired 
is  barred  by  the  terms  of  the  contract.  Hekla  Ins.  Co.  v.  Schroeder, 
472;  Ben.  Franklin  Ins.  Co.  v.  Schroeder,  All 

Policy. 

13.  Condition, — Premises  becoming  vacant. — ^Where  a  policy  contains 
a  condition  of  forfeiture  in  case  the  premises  become  vacant,  and  the 
company  consents  to  an  assignment  of  the  policy,  it  having  notice  at  the 
tim3  that  the  premises  are  vacant,  it  will  not  be  permitted  to  set  up  this 
condition  of  the  policy  as  a  defense  in  a  suit  for  a  loss.  Garland  v.  Ins. 
Co.  of  N.  A.,  671 

Vol.  IZ.         4 
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INSTRUCTIONS. 
Geneballt. 

1.  A8  to  comparative  negligence, — An  iiiBtraction  giving  tke  role  of 
comparative  negligence,  should  nse  both  terms ''slight**  and ''groes** 
in  defining  the  negligence  of  the  respectiye  parties.  City  of  Rockford  v. 
Russell,  229 

2.  As  to  negligence. — In  an  action  for  injnries  caused  by  negligence 
of  the  defendant,  the  instructions  should  direct  attention  to  the  specific 
charge  of  negligence  alleged  in  the  declaration.  St.  L.,  A.  a^  T.  H.  R. 
R.  Co.  V.  Berger^  341 

8.    Giving  prominence  to  particular  facts. — ^The  rule  against  singling 
out  and  giving  undue  prominence  to  particular  facts,  applies  only  when 
there  are  several  facts  tending  to  prove  or  disprove  a  given  proposition. 
Keyes  v.  Fuller,  528 

4.  Must  he  accurate. — ^Where  the  testimony  is  conflicting,  the  in- 
structions should  be  accurate.    Keyes  v.  Fuller^  528 

5.  Must  he  correct. — In  cases  sounding  merely  in  damages,  for  torts, 
when  the  evidence  is  conflicting  and  presents  a  difficult  issue,  it  is  im- 
portant that  the  jury  should  be  accurately  instructed.  Missouri  Furnace 
Co.  T.  Ahend,  319 

6.  Rule. — ^Instructions  should  be  drawn  with  reference  to  the  evidence, 
and  in  such  a  manner  that  the  jury  may  clearly  understand  what  the 
issues  are,  and  what  the  law  is  when  applied  to  the  facts.  McNay  v. 
Stratum,  215 

7.  Statement  of  facts. — ^Where  an  instruction  assumes  to  make  a 
complete  statement  of  the  facts,  all  the  facts  should  be  fully  stated. 
St.L.,A.iit  T.  H.  R.  R.  Co.  v.  PJlugmacher,  300 

8.  Will  not  always  cure  error. — Where  the  evidence  is  well  calcu- 
lated to  make  a  strong  mipression  upon  the  jury,  its  improper  admission 
is  not  cured  by  an  instruction  to  the  jury  to  disregard  it.  Cumins  dt  Co. 
V.  Leighton,  186 

INTEREST. 
Generally. 

1.  When  allowable. — In  actions  purely  ex  contractu,  the  statute  is  an 
absolute  guide  as  to  the  allowance  of  interest;  but  where  there  is  an  ad- 
mixture of  tort — as  where  money  is  tortiously  retained — ^interest  may  be 
allowed  as  damages,  independent  of  the  statute,  and  it  is  not  a  que8ti<m 
for  the  jury  to  find  whether  there  is,  or  has  been,  unreasonable  delay. 
Stem  et  al.  v.  The  People,  411 


JOINT  OWNER.— See  Patent  rioht. 

JUDGMENTS. 
By  confession. 

1.  Delay  in  moving  to  set  aside. — ^A  delay  of  five  days  after  knowl- 
edge that  a  judgment  had  been  entered,  before  application  is  made  to 
set  it  aside,  is  not  unreasonable.    Heeney  et  al.  v.  Alcock  et  al.,        431 

2.  Setting  aside. — Where  it  clearly  appears  that  the  plaintiflT  is  not 
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JUDGMENTS. 
Bt  confession.  Continued. 
entitled  to  jadgment  on  the  note  and  warrant  of  attorney,  the  court  should 
Tacate  the  judgment  and  leave  the  creditor  to  his  ordinary  remedy  by 
action.  But  where  the  right  of  recovery  is  left  in  doubt,  the  defendant 
diould  be  let  in  to  a  d^enae  upon  the  merits,  the  judgment  in  the  mean- 
time, standing  as  security.    Heeney  et  oZ.  v.  Alcock  et  ol.,  431 

3.  Setting  aside  after  expiration  of  term. — The  rule  that  after  the  ex- 
piration of  the  term  at  which  the  judgment  was  entered,  a  court  has  no 
jurisdiction  to  act,  does  not  apply  to  judgments  entered  by  confession. 
Heeney  et  al.  v.  Alcock  et  al.,  431 

Generally. 

4.  Cannot  he  impeaehed  by  parol. — ^The  judgment  against  the  plain- 
^ff  is  an  abjudication  that  the  amount  is  due  and  payable,  and  parol  evi- 
dence cannot  be  heard  in  a  collateral  proceeding  to  show  that  the  plaintiff 
is  not  entitled  to  the  thing  adjudged.  G.  db  S,  W.  R.  R.  Co.  v.  En- 
nor,  159 

5.  Joint. — Separate  judgments  for  different  amounts  cannot  be  ren- 
dered against  defendants  severally,  when  sued  in  a  joint  action.  The 
People  V.  McFarland,  275 

6.  Setting  aside. — Judgment  was  rendered  in  vacation,  nunc  pro  tune 
with  an  order  that  either  party  might  appeal  therefrom  within  ten  days 
from  date  of  the  order.  No  appeal  being  taken  within  the  time  limited 
the  judgment  became  final,  and  the  court  had  no  power  at  a  subsequent 
term  to  set  such  judgment  aside  and  grant  a  new  trial.  Pease  et  al.  v. 
Roberts,  132 

7.  Upon  scire  facias.-~'A  judgment  upon  a  scire  faciasy  that  the 
defendant  '*  be  made  a  party  to  the  judgment,  rendered  at  the  April 
term,  A.  D.  1879,'"  while  not  strictly  formal ,  is  not  a  nullity  and  can 
only  be  attacked  by  a  direct  proceeding.  Parker  v.  Singer  Mfg 
Co.,  388 

In  debt  on  bond. 

8.  Form. — In  an  action  of  debt  upon  a  bond,  a  judgment  that  the 
plaintiffs  recover  "  the  amount  of  their  debt,  the  sum  of  $1,800,  and  the 
amount  of  their  damages,  the  sum  of  $868.22,''  is  erroneous,  as  it 
amounts  to  a  judgment  for  $2,668.22.  The  judgment  should  have  been 
that  the  debt  be  discharged  upon  payment  of  damages.  Mathison  v. 
Stephens,  435 

Res  adjudioata. 

11.  Effect. — ^The  identical  questions  raised  in.  this  case  having  been 
passed  upon  by  the  Supreme  Court,  this  court  can  only  apply  the  law  as 
established  by  that  court.    Oulliver  v.  Baird  et  al.,  »  421 

12.  Presumptions. — ^The  Supreme  Court  having  directly  affirmed  the 
right  of  a  creditor  to  recover  against  the  stockholders  of  an  insurance 
company,  this  court  will  presume  that  every  question  necessarily  involved 
affecting  that  conclusion  was  fully  considered  and  determined  by  thai 
court.     Gulliver  v.  Baird  et  al.,  421 

13.  What  is  comprehended. — Appellee  moved  to  qu^h  the  ca.  sa. 
issued  against  him,  on  the  g^und  that  the  contract  upon  which  the  judg. 
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judgments. 

Res  adjudicata.  Continued. 
ment  against  him  was  rendered  was  a  dependent  one,  and  at  the  time 
of  the  trial  the  plaintiff  had  not  and  could  not  perform  on  its  part. 
Heldy  that  this  was  matter  proper  to  have  been  shown  by  way  of  defense 
to  the  original  action,  and  the  jadgment  against  the  plaintiff  was  a 
solemn  acjjudication  that  the  plaintiff  had  performed  and  the  defendant 
had  not.    G,  <!t  C.  S,  W.  R.  R.  Co.  v.  Enn<fr,  159 

JUDGMENTS  BY  CONFESSION— See  Judgments. 

JURISDICTION. 
Appellate  Court. 

1.  Freehold, — Where  a  freehold  is  involved  this  court  has  no  jmiB- 
diction.  Payne  et  ah  y.  Miller  et  al,  403;  Andrews  et  al.  v.  Andrews 
et  al.y  40S 

2.  Revenue  cases. — ^This  court  has  no  jurisdiction  of  appeals  in  cases 
relating  to  the  revenue.    Johnson  v.  Elieh  520 

8.  Validity  of  statute. — Where  the  question  involves  the  validity  of 
a  statute,  the  appeal  should  be  direct  to  the  Supreme  Court.  Whether 
circuit  courts  have  jurisdiction  of  claims  against  the  estates  of  deceased 
persons,  involves  the  consideration  of  statutes  in  apparent  conflict  with 
the  Constitution,  and  cannot  be  considered  by  this  court.  Rosenstein  v. 
Caseetal.t  4S2 

County  Court. 

4.  Not  over  $1,000. — A  judgment  rendered  in  the  county  court  for 
more  than  one  thousand  dollars,  before  the  act  enlarging  the  jurisdiction 
of  that  court,  is  erroneous.    Mathison  v.  Stephens,  4S5 

Equitable. 

5.  Defense  at  law. — A  party  who  has  had  his  day  in  court  in  proceed- 
ings by  scire  facias,  and  suffered  default  therein,  cannot  afterwards  have 
a  proceeding  in  equity  to  ei^ioin  the  collection  of  the  judgment  upon 
grounds  that  should  have  been  presented  as  a  defense  to  the  scire  facias. 
Parker  v.  Singer  Mfg.  Co.,  383 

Justices. 

6.  Suit  against  heirs. — ^If  no  administration  is  had  ufon  the  estate 
of  a  deceased  person,  within  one  year  after  his  death,  a  separate  suit 
may  be  had  against  his  heirs,  and  ja<9tices  of  the  peace  have  jurisdiction 
of  such  suits.    Dodds  et  al.  v.  Walker  et  al.,  37 

JUSTICES  OF  THE  PEACE. 
Jurisdiction. 

1.  Suit  against  heirs. — In  suits  brought  against  the  heirs  of  a  de- 
ceased person,  where  no  administration  is  had  within  a  year,  a  justice  of 
the  peace  has  jurisdiction.    Dodds  et  al.  v.  Walker  et  aL,  87 

LANDLORD  AND  TENANT.—See  Forcible  detainer. 
Generally. 

1.  Fixtures — Removal. — Where  the  tenant  has  the  right  to  remove 
fixtures  erected  by  himself,  such  right  must  be  exercised  before  he  quit« 
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LANDLORD  AND  TENANT. 
Generally.    Continued. 
possession.    If  the  landlord  takes  possession  before  their  removal,  they 
become  his  own  property.     Donnelly  v.  Thieben^  495 

2.  Purchaser  under  foreclosure. — A  purchaser  at  a  foreclosure  sale 
may  have  ejectment  or  forcible  detainer  against  a  tenant  holding  under 
the  grantees  of  the  equity  of  redemption.    Reed  v.  BartUtty  267 

Lease. 

3.  Und^r  owner  of  equity  of  redemption. — Where  the  owners  of  an 
equity  of  redemption  in  mortgaged  lands,  lease  the  land,  the  lease  comes 
from  the  equity  of  redemption,  and  upon  a  foreclosure  and  sale,  the 
leasehold  estate  becomes  extinguished.    Reed  v.  Bartletti  267 

Rent. 

4.  Action  foi^^Recoupment  for  value  of  fixtures. — ^Where  a  tenant 
has  quit  possession  without  removing  fixtures,  he  cannot,  when  sued  for 
rent,  recoup  the  value  of  such  fixtures.    Donnelly  v.  Thieben,  495 

5.  Holding  over  after  notice  of  increase  of  rent. — Where  a  tenant 
having  received  notice  that  he  must  pay  an  increased  rent  if  he  remains 
in  possession,  expressly  declines  to  pay  such  increase,  and  holds  over,  the 
remedy  of  the  landlord  is  to  oust  him  from  possession,  and  if  he  permits 
him  to  remain  he  can  recover  only  the  rent  as  fixed  in  the  former  lease, 
Galloway  v.  Kerby ,  501 

6.  Increase. — Where  a  landlord  gives  notice  to  his  tenant  that  if  he 
occupies  beyond  his  present  term  he  will  be  required  to  pay  an  increased 
rent,  the  silence  of  the  tenant  after  receiving  such  notice  will  be  con. 
strued  into  an  assent  or  agreement  to  occupy  at  such  increased  rent;  but 
no  such  xnresumption  arises  when  the  tenant  expressly  dissents.  Galh- 
way  V.  Kerby y  501 

7.  Increase — Notice. — A  notice  by  a  landlord  to  a  tenant  that  if  he 
continues  to  occupy  beyond  the  present  term,  he  must  pay  an  increased 
rent,  will  not  bind  the  tenant,  though  he  holds  over,  unless  he  consents 
to  such  increase  of  rent     Galloway  v.  Kerby ^  501 

8.  Occupancy y  rent  free. — ^A  tenant  is  not  bound  to  pay  rent  because 
there  may  not  be  an  express  agreement  that  he  may  occupy  rent  free. 
If,  by  the  terms  of  the  renting,  and  \hA  circumstances  existing  at  tlie 
time,  both  parties  understood  that  no  rent  was  to  be  paid  other  than  the 
care  of  the  property  and  repairs,  that  is  sufficient  to  constitute  an  implied 
agreement  Uiat  no  other  rent  wafi  to  be  paid.    Sherwin  et  al.  v.  Lasher, 

227 

9.  Passes  with  deed — ^The  landlord  is  entitled  to  rent  that  had  ao- 
crued  before  the  execution  of  the  deed  of  conveyance,  but  accruing  rent 
not  then  matured,  passes  with  the  title  and  vests  in  the  purchaser.  Car- 
son et  al.  v.  Criglerj  83 

10.  Proposition  to  increase  —  Counter-proposition. —  The  landlord 
having  given  notice  that  rent  would  be  increased,  to  which  the  tenant 
dissented,  and  made  a  counter-proposition  to  pay  a  certain  rent  if  the 
landlord  would  make  repairs,  and  the  tenant  ( ontinuing  to  hold  posses- 
sion of  the  premises,  he  will  be  required  to  pay  u;  on  the  basis  men- 
tioned in  his  counter^proposition.    Galloway  v.  Kerby,  501 
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landlord  and  tenant. 

Rent.    Continued, 

11.  Purchaser  at  foreclosure  sale  — A  parchaser  at  a  forecloBoie  sale 
cannot  destrain  for  rent  against  a  tenant  holding  under  the  owners  of  the 
equity  of  redemption,  unless  the  tenant  attorns  to  him.  Mere  notice  to 
the  tenant  to  pay  him  the  rent  will  not  make  the  tenant  liable.  Reed  v. 
BartleU,  267 

Tbkant. 

12.  Denial  of  title  by. — Although  a  tenant  cannot  dispute  the  title  of 
his  landlord,  yet  in  a  suit  for  rent  he  may  show  that  he  has  acquired 

'■  the  title  of  his  landlord  by  conveyance  to  him,  and  it  makes  no  difference 

whether  the  conveyance  is  directly  from  the  landlord,  or  from  a  trustee 

duly  authorized  to  sell  and  convey  the  title  by  a  former  owner,  providad 

the  same  is  a  lien  prior  to  the  rights  of  the  landlord.    Careon  et  al  v. 
CrigUr,  8a 

LEASE. — See  Laitdlord  and  Tbnaitt. 

LICENSE.— See  Citibs  and  Yillaobb. 

LIENS. 
Mechanics. 

1.  Lands  of  toxfe, — A  contract  made  with  the  husband,  for  the  erec- 
tion of  buildings  upon  land  belonging  to  his  wife,  will  not  subject  the 
land  of  the  latter  to  a  lien  unless  the  hunband  was  acting  as  the  agent  of 
his  wife,  or  she  has  done  some  act  by  which  she  is  estopped  from  assert- 
ing her  rights.  The  mere  fact  that  the  contract  was  made  in  her  pres- 
ence, and  the  improvements  added  under  daily  inspection,  will  not  make 
her  liable,  nor  stop  her  from  asserting  her  rights.  Geary  et  aU 
V.  Hennesay^  17 

LIMITATION.— See  iNStmAHCB— Statute  of  Limitations. 


MALICE. — See  Maucioub  Fbobbcution. 

MALICIOUS  PROSECUTION.— See  Vexatious  Suits. 
Malice. 

1.  Defined, — ^To  constitute  malice  there  must  be  something  more  than 
spite  or  hatred;  there  must  be  malue  animus,  denoting  that  the  party  is 
actuated  by  improper  and  indirect  motives.    Splane  v.  Byrne,  392 

2.  Definition, — ^Probable  cause  is  a  reasonable  ground  of  suspicion, 
supported  by  circumstances  suflBdently  strong  in  themselves  to  warrant 
a  cautious  person  in  the  belief  that  the  person  accused  is  guilty  of  the 
offense  charged.    Splane  v.  Byrne,  992 

Pbobable  cause. 

3.  Want  of,  must  he  shown, — ^To  recover  in  this  action  it  is  incum- 
bent upon  the  plaintiff  to  show  a  want  of  probable  cause,  and  malice. 
Malice  may  be  inferred  from  want  of  probable  cause,  but  not  the  reverse. 
Splane  v.  Byrne,  392 

MARRIED  WOMEN.— See  Husband  and  Wotb. 
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master  and  servant. 

Master. 

1 .  Liability  far  negligence. — ^In  actions  against  an  employer  for  iivjuries 
to  a  servant  caused  by  defective  machinery,  due  care  on  the  part  of  the 
servant  is  essential  to  a  right  of  recovery,  and  an  instruction  on  the  part 
of  the  plaintiff,  as  to  his  right  of  recovery,  which  omits  to  include  this 
element,  is  erroneous.    Missouri  Furnace  Co.  v.  Abends  319 

2.  LiabHitg  for  torts. — In  order  to  make  a  master  liable  in  tort  far 
an  iivjury  caused  by  the  wrongful  or  negligent  act  of  his  servant,  it  must 
appear  that  the  act  was  within  the  actual  or  apparent  scope  of  the  ser- 
vant's authority.  If  the  servant  was  not  acting  in  the  due  course  of  his 
employment,  but  in  contravention  of  his  duty,  and  against  his  master's 
interest  the  master  is  not  liable.    C.  B.  it  Q.  R.  B.  Co.  v.  Cctseg,        632 

3.  Railroad  engineer — Duties — A  uthoritg. — ^The  place  of  an  engin3er 
is  on  his  engine,  and  his  duties  and  authority,  so  far  as  respects  the  man- 
agement of  the  train,  are  subordinate  to  the  conductor;  an  engineer  has 
no  authority  to  permit  persons  to  ride  upon  the  tram,  and  the  granting 
of  any  such  permission  by  him  is  an  act  beyond  the  scope  of  his  employ- 
ment, and  for  which  the  railroad  company  cannot  be  held  liable.  C.  B. 
dt  Q.  R.  R.  Co.  T.  Caseg,  632 

4.  Knowledge  of  manner  in  which  trains  are  operated  presumed. 
—The  system  by  which  railroad  companies  conduct  their  business  has 
been  so  long  in  operation,  and  is  conducted  with  such  degree  of  uniform- 
ity, that  its  general  feature  must  be  presumed  to  be  known  and  under- 
stood by  the  public,  and  the  scope  of  the  servants'  apparent  authority 
cannot  be  made  to  depend  upon  the  ignorance  or  want  of  experience  of 
particular  individuals,  but  upon  the  presumptions  which  the  public  at 
large  have  a  right  to  draw  from  their  general  knowledge  of  the  powers 
usually  exercised  by  persons  occupying  their  positions.  C.  B.  dt  Q.  R. 
R.  Co.  V.  Casetf,  632 

Servant. 

5.  Care. — ^The  law  imposes  upon  an  employe,  though  of  the  age  of 
twelve  years  only,  that  degree  of  care  and  caution  which  might  reason- 
ably be  expected  from  a  person  of  his  years  and  understanding,  in  th  i 
same  position,  and  surrounded  by  like  oircomstances.    Glovsr  v.  Gra'f. 

829 

6.  Torts. — ^The  general  rule  th^  a  master  cannot  be  made  liable  for 
the  willful  torts  of  his  servant,  committed  out  of  the  line  of  his  employ- 
ment, does  not  apply  in  the  case  of  common  carriers  of  passengers.  So, 
where  a  brakeman  upon  a  railroad  train  oonxnitted  an  assault  upon  a 
passenger,  the  railroad  company  is  liable  for  the  ii^jnxy  inflicted.  C.  at  E. 
I.  R.  R.  Co.  v.  Flexman,  250 

MBCHANIC'S  LIEN.— See  Liew. 

MINORS  GETTING  UPON  CARS.— See  Rahaoads. 

MISTAKE.— See  Payment. 

MORTGAGOR  AND  MORTGAGEE.— See  Deed. 

MUNICIPAL  CORPORATIONS.— See  Corporations. 
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negligence. 

COMPABATIYB. 

1.  No  recover  If. — ^If  negligence  be  imputed  to  both,  the  plaintiff  can- 
not recover,  unless,  upon  comparing  his  negligence  with  that  of  the  de- 
fendant, the  former  is  found  to  have  been  slight  and  the  latter  gross  in 
comparison.    Olooer  v.  (rra.y,  329 

Gbkerally. 

2.  Contributory, — ^The  plaintiff  was  injured  by  reason  of  his  own 
want  of  care,  and  not  through  the  negligence  of  the  railway  company, 
and  hence  he  is  not  entitled  tx)  recover.  U.  Ky.  <&  T.  Co,  v.  Leahy,  353: 
Armour  et  al,  v.  McFadden,  508 

3.  Knowledge  of  danger. — Knowledge  of  danger  not  only  implies  a 
knowledge  of  the  condition  of  the  machinery,  arising  from  its  being 
open  to  inspection,  but  an  understanding  of  the  danger  resulting  from 
that  condition,  and  the  question  of  an  employe's  knowledge  of  thedangei 
should  b3  submitted  to  the  jury.     Glover  v.  Gray,  329 

4.  Que  Hon  of  fact. — It  is  error  to  direct  the  jury  as  to  what  consti- 
tutes gross  and  slight  negligence;  this  is  a  fact  for  the  jury  to  find.  St, 
L,  A.  dt  T.  H.  R,  R,  Co.  v.  Pflugmacher,  300 

5.  When  a  question  for  the  court. — It  is  for  the  court  to  declare  what 
degree  of  care  is  required  of  the  plaintiff  and  what  degree  of  negligence 
will  render  the  defendant  liable,  but  whether  that  degree  of  care  has 
been  exercised  or  that  degree  of  negligence  proven,  are  qaestions  for  the 
jury.    Glover  v.  Gray,  329 

NEW  TRIAL.— See  Peacticb. 

NGN  EST  FACTUM.— See  PiBADCsro. 

NONnSUIT.— See  Practice. 

NOTICE  TO  PRODUCE  PAPERS,  ETC.— See  Evidbncb— Pbaoticb. 

NUNCUPATIVE  WILL.— See  Wills. 

OFFENSES.— See  Criminal  Law. 
ORDINANCES.— See  Citibb  and  Villaqbs. 


PARTIES. 
Generally. 

1.  Enforcing  land  contracts. — ^The  statute  providing  for  the  sale  by 
the  administrator  of  a  deceased  vendee,  of  lands  held  by  him  under  an 
executory  contract  of  sale,  has  no  application  in  a  case  where  the  vendor 
relies  upon  his  lien  for  payment  of  the  mon^  due  him,  and  such  ad- 
ministrator is  not  a  necessary  party  to  an  action  by  the  vendor.  Vail  v. 
Drexel,  438 

PARTNERSHIP. 
Dissolution. 

1.  New  contracts  after. — After  dissolution  of  a  partnership  the  au- 
thority for  making  new  contracts  is  con^letely  revoked.    The  giving  of 


r 

Index.  681 

PARTNERSHIP. 
Dissolution.    ConiiiMked. 
a  promissoiy  note,  or  the  acceptance  of  a  draft  or  bill  of  exchange,  is  thf 
making  of  a  new  contract,  although  it  may  be  for  a  prior  debt.    Spurck 
y.  Leonard  et  aZ.,  174 

2.  Notice  of, — Where  a  firm  is  dealing  with  a  person  in  due  course 
of  the  business  of  the  firm,  and  a  dissolution  takes  place,  no  ice  to  such 
party  of  the  dissolution  is  necessary  in  ordv3r  to  release  the  firm  from  lia- 
bility, where  other  credit  is  obtained  in  the  regular  course  of  business 
after  dissolution;  but  where  the  transaction  is  not  in  the  regular  course 
of  business,  no  notice  is  necessary.    Spurck  v.  Leonard  et  aZ.,  174 

8.  When. — The  partnership  in  any  business  ceases  when  there  is  an 
end  of  the  business  itself.    Spurck  y.  Leonard  et  aL,  174 

GSNERALLT. 

4.  Firm  note, — ^There  is  no  legal  impediment  to  one  of  sereral  part- 
ners becoming  the  creditor  of  the  firm  and  taking  a  promissory  note  in 
the  name  of  the  firm  as  evidence  of  his  debt.  In  such  case  the  payee 
cannot  sue  at  law  upon  the  note,  but  he  has  a  complete  remedy  in  equity. 
Gammon  et  al.  v.  Huae,  557 

5.  Guarantif  of  note  for  third  party. — ^The  fact  that  one  member  of  a 
firm  signs  the  firm  name  as  guarantor  to  a  promissory  note,  is  notice  to 
the  payee  of  such  note  that  he  is  signmg  such  name  outside  the  scope  of 
the  partnership  business,  and  it  will  not  bind  the  firm  unless  some  au- 
thority other  than  the  mere  fact  of  partnership,  or  a  subsequent  ratifica- 
tion is  shown,  and  the  burden  of  showing  such  authority  or  ratification 
is  upon  the  payee  of  the  note.    Spurck  t.  Leonard  et  al,,  174 

Partner. 

6.  Cannot  guaranty  note  in  firm  name. — One  member  of  a  firm  has  no 
legal  right,  by  yirtue  of  the  partnership,  to  sign  the  firm  name  as  guar- 
antor or  surety  for  a  third  party,  and  if  he  does  so,  the  act,  as  to  the, 
members  not  consenting,  will  be  a  nuUity.    Spurck  y.  Leonard  et  o/. 

174 
PATENT  RIGHT. 

Gbnerallt. 

1.  Joint  ownership, — ^In  the  case  of  a  joint  ownership  of  a  patent 
light,  there  is  no  legal  liability  on  the  part  of  one  joint  owner  to  account 
to  his  co-owner  in  respect  of  a  use  of  the  patent  right.  Gates  y.  Eraser 
et  al,  624 

2.  Right  of  joint  otcner  to  demand  contribution. — ^Whethcr  one  joint 
owner  of  a  patent  right,  in  the  absence  of  a  special  agreement,  may  havd 
an  accounting  and  contribution  from  his  co-owner  for  profits  received 
from  license  fees  of  the  patent,  is  not  decided,  there  being  in  this  case 
an  agreement  to  divide  profits.    Gates  v.  Fraser  et  al,,  624 

PAYMENT. 
Apportionment. 

1.  Death  of  one  defendant. — Where  two  are  sued  upon  a  joint  ac- 
count or  cause  of  action,  and  pending  the  suit  one  dies,  devis  ng  his 
esta  e  to  two  legatees  who  are  then  made  parties  defendant,  the  propor- 
tion which  each  defendant  is  to  pay  is  not  thereby  changed.    The  lega- 
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PAYMENT. 
Apportionment.    Continued, 
tees  jointly  cannot  be  required  to  pay  more  than  their  ancestor  would 
have  been  subjected  to,  had  he  livwL    Goldshorough  v.  Darst  et  al,,  20J 
Generally. 

2.  A  defense. — Partial  payment  is  a  defense  pro  ttmtOt  and  may  be 
shown  under  a  plea  of  full  payment    Keyes  y.  Fuller,  b2^ 

3.  In  error. — ^Money  paid  under  a  mistake  of  fact  may  be  recovered 
back,  but  money  paid  under  a  mistake  of  law,  cannot.  Totcn  of  Lyons 
V.  Cook,  543 

4.  To  agent. — ^Where  an  agent  is  employed  merely  to  solicit  orders* 
a  payment  to  him  is  no  defense  to  an  action  by  the  principal  to  recovai 
the  amount  due  from  the  sale.    Greenhood  v.  Keator,  183 

PLEADINC;.— See  Practice. 
Allegations. 

1.  Loss  of  husiness. — An  allegation  that  the  plaintiff  was  put  to  the 
loss  of  a  business  engagement,  will  not  support  evidence  that  he  had  a 
business  engagement  whereby  he  would  have  earned  $3,000  per  year. 
C.  W.  D.  Ky  Co.  V.  Klauher,  613 

2.  Bent  due. — A  plea  to  an  allegation  of  rent  due  and  unpaid,  deny- 
ing that  any  rent  became  due  to  the  plaintiff  as  alleged,  is  gooi,  and  puts 
the  plaintiff  to  proof  of  the  relation  of  landlord  and  tenant  between  him- 
self und  some  person  as  his  tenant  of  the  land  in  dispute,  before  he  can 
recover  rent  eo  nomine.    Sugden  v.  Beasley,  71 

Bonds. 

3.  A  ssignment  of  breaches. — Each  assignment  of  breaches  is  regarded 
as  a  declaration,  and  is  to  be  pleaded  to  as  such.  The  defendant  may 
deny  or  confess,  and  avoid  in  several  pleas  the  facts  set  up  in  the  as- 
signments, and  thus  form  an  issue  or  issues,  the  same  as  if  there  were  so 
many  separate  counts,  but  the  entire  assignments  must  be  answered. 
Sugden  v.  Beasley,  71 

4.  Setting  out  bond. — It  is  not  necessary  to  repeat  the  substance  of 
the  bond  as  an  inducement  to  every  breach,  but  when  the  substance  is 
once  set  out,  there  is  a  sufficient  inducement  upon  which  to  assign  sev- 
eral breaches.    Sugden  v.  BeasJey,  71 

Demurrer. 

5.  To  ibhole  declaration. — Where  a  general  demurrer  is  filed  to  the 
whole  declaration,  if  any  one  count  of  the  declaration  is  found  to  state  a 
good  cause  of  action,  the  demurrer  should  be  overruled.  Payne  v.  Don- 
negan  etal.,  566 

Declaration. 

6.  Allegation  qf  negligence. — W:i3re  the  declaration  contains  three 
counts,  in  the  first  of  which  specific  negligence  is  charged,  and  in  the  third, 

'  general  negligence,  but  the  evidence  in  the  case,  in  other  respects,  is  ap- 
plicable only  to  the  first  count,  it  is  error  for  the  court  to  suomit  to  the 
jury  to  find  a  species  of  negligence  variant  from  that  specified  in  such 
first  count.    III.  Ce»U.  B.  B.  Co.  v.  Frelka,  605 
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PLEADING.    Continued. 
Generally. 

7.  Plea  of  accord  and  Mtiaf  action, — ^Under  this  plea  the  barden  of 
proof  is  apon  the  defendant.    Sugden  y.  Beasley,  71 

8.  Plea  to  jurisdiction  need  not  he  verified. — A  plea  to  the  jurisdio- 
tion  of  the  court  need  not  be-  verified ;  hence  it  is  unimportant  whether 
the  affidavit  to  the  plea  in  question  was  sufficient  or  not.  Bosenstein  v. 
Case  et  ah,  482 

9.  Plea  of  time  extended, — ^A  plea  that  defendant  was  security  only 
for  his  co-defendant,  and  that  the  time  of  payment  had  been  extended 
by  the  payee  to  the  principal,  for  a  good  consideration,  without  the 
knowledge  or  consent  of  the  surety,  is  good.  Henderson  v.  Dodg- 
9on,  80 

10.  Special  damages. — Special  damages  are  not  implied  in  law,  and 
must  be  alleged  in  the  declaration,  or  evidence  thereof  will  not  be  ad- 
mitted.   C.  W.  D,  R*y  Co.  V.  Klauher,  613 

1 1 .  Statement  under  videlicit. — A  statement  of  a  date  under  a  videlicit 
which  is  inconsistent  with  a  preceding  averment,  must  be  rejected. 
Guschnor  v.  Keith,  416 

Ik  chancery. 

12.  Allegation  and  proof  ,-—k  complainant  cannot  allege  one  case  in 
his  bill  and  make  proof  of  a  different  case.    Slocum  v.  Slooum  et  al,, 

142 

NON  EST  FACTUIC. 

13.  Ejfect  of, — ^In  a  suit  upon  an  appeal  bond  the  plea  of  non  est  fac' 
turn  only  puts  in  issue  the  execution  of  the  bond.  The  plaintiff  has 
therefore  only  to  produce  the  bond  and  prove  the  amount  of  damages. 
Sugden  v.  Beasley,  71 

14.  What  may  he  shown. — ^The  defense  that  the  bond  in  soit  was 
never  delivered  can  be  shown  under  the  plea  of  non  est  factum,     Tre- 
man  et  al.  v.  Morris,  237 

PRACTICE.— See  Pleading. 
Appellate  Court. 

1.  Finding  of  facts. — ^The  statute  requires  a  finding  of  fajcts  by  the 
appellate  court  only  in  cases  where  the  judgment  of  that  court  is  final, 
and  has  no  application  to  a  judgment  reversing  and  remanding  a  cause 
for  a  new  trial;  so,  where  a  cause  was  remanded  by  this  court  for  a  new 
trial,  from  which  order  a  writ  of  error  was  sued  out  to  the  Supreme  Court, 
and  the  latter  court  remanded  the  cause  to  this  court  for  a  finding  of  facts, 
this  court  can  only  remand  the  cause  to  the  trial  court  for  a  new  trial. 
C€issell  V.  FitzsimmonSf  IH 

Appeals. 

2.  Dismissal. — It  is  error  to  dismiss  an  appeal  up<Hi  the  call  of  the 
docket  unless  the  court  has  jurisdiction  of  the  persons  of  the  appellants, 
either  by  voluntary  appearance  or  proper  service  of  summons.  Hum- 
phreys et  al,  V.  Bodgers,  281 

Call  of  docket. 

8.    Preliminary  call. — A  call  of  the  calendar  out  of  the  usual  course. 
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PRACTICE. 

Call  of  dockbt.    Continued. 
is  calculated  to  work  serious  prejudice  to  suitors,  and  in  order  to  author- 
ize such  a  call  there  should  be  a  rule  of  court  properly  entered  of  record. 
Kilian  et  ah  v»  Clark,  426 

Continuance. 

4.  Affidavit. — An  affidavit  for  a  continuance  which  fails  to  show 
proper  diligence  to  secure  the  attendance  of  the  witness,  or  that  there  was 
reason  to  expect  that  the  testimony  could  be  had  at  the  next  term  of  court, 
is  insufficient.     Splane  v.  Byrne^  392 

5.  Does  not  affect  bond, — Where  a  forthcoming  bond  is  given  for  the 
return  of  property  on  a  day  named,  if  so  ordered  by  the  court,  a  continu- 
ance of  the  case  so  that  return  is  not  in  effect  ordered  until  a  later  date, 
does  not  affect  the  validity  of  such  bond.     Turner  v.  Armstrong,        24 

Default. 

6.  Setting  aside. — ^The  affidavit  in  support  of  a  motion  to  set  aside 
the  default,  in  this  case  is  insufficient.    City  ofE,  St.  Louis  v.  Thomas^ 

r-    ■    412 
Exceptions. 

7  Stipulation  not  a  substitute. — ^The  statute  imperatively  requires  the 
signature  and  seal  of  the  judge  to  a  bill  of  exceptions,  before  it  shall  be- 
come a  part  of  the  record,  and  the  stipulation  of  parties  that  a  certain 
document  shall  stand  for  a  bill  of  exceptions,  cannot  obviate  this  positive 
requirement.    lU.  Cent.  R.  R.  Co.  v.  Gilchrist,  135 

8.  Matters  not  of  record. — All  motions  and  orders  of  court,  made  dur- 
ing the  progress  of  a  cause,  except  such  as  belong  to  the  record  proper, 
must  be  preserved  by  a  biU  of  excep'ions  in  order  to  make  them  a  part 
of  the  record  on  appeal.    Schmidt  v.  Shelly,  532 

9.  Must  be  taken. — Exceptions  to  orders  and  rulings  of  the  trial  court 
must  be  duly  taken  and  properly  preserved  by  a  bill  of  exceptions. 
Schmidt  v.  Skelly,  532 

Final  order. 

10.  Judgment  by  stipulaiionr-Netc  trial. — ^By  agreement  of  parties 
a  cause  was  submitted  and  heard  in  vacation,  judgment  to  be  rendered 
nunc  pro  tunc.  Judgment  was  afterwards  rendered  nunc  pro  tunc,  with 
an  order  permitting  an  appeal  within  ten  days  from  date.  Held,  this  was 
a  final  judgment,  subject  only  to  the  right  of  appeal ;  an  appeal  not  being 
taken  within  the  time  limited,  the  judgment  became  final,  and  the  court 
had  no  power  at  a  subsequent  term  to  set  such  judgment  aside  and  grant 
a  new  trial.    Pease  et  al,  v.  Roberts,  132 

Generally. 

11.  Actions  which  do  not  survive. — An  action  under  the  statute  to  en- 
force a  persona]  liability  against  a  stockholder  in  an  insurance  company, 
is  in  the  nature  of  a  penal  action,  and  dies  with  the  person.  Divt^rsey 
v.  Smi'h,  437 

12.  Affidavits  'to  disprove  record. — Facts  properly  appearing  of  rec- 
ord are  conclusive,  and  cannot  be  impeached  by  affidavits;  but  where  the 
record  is  faulty  in  not  making  a  proper  statement,  affidavits  may  be  re- 
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Geneuallt.    Continued, 
801-ted  to  for  the  purpose  of  ascertainiiig  what  was  meant.    Titley  v. 
Kaehler  et  al.,  587 

13.  Bond  for  costs, — In  a  8uit  in  the  name  of  The  People  for  the  uae 
of  a  county,  to  recover  a  penalty,  no  costs  can  be  taxed  againbt  the 
county,  if  the  defendant  be  found  not  guilty,  and  hence  no  bond  for 
costs  can  be  required  before  commencing  suit.     The  People  v.  CoultaSf 

89 

14.  Call  of  cases — Preliminary. — Where  the  record  states  that  an 
appeal  was  dismissed  upon  the  call  of  the  **calendar '' and  does  not 
show  that  such  appeal  was  dismissed  when  reached  for  trial  upon  the 
regular  call  of  the  docket,  it  is  irregular,  and  the  dismissal  will  be  set 
aside.     THlej/  v.  Kaehler  et  al.,  537 

15.  Commencement  of  suit. — ^The  suing  out  of  a  summons  is  the  com- 
mencement of  a  suit,  but  the  writ  is  not  considered  as  legally  sued  out 
until  it  is  delivered  to  the  proper  officer,  with  authority  to  make  service, 
or  is  transmitted  to  him  for  that  purpose.    Hekla  Ins,  Co,  v.  Schroeder, 

47£ 

16.  Conduct  of  judge, — Remarks  made  by  a  judge  during  the  prog- 
ress of  a  trial,  indicating  his  opinion,  or  which  are  calculated  to  preju- 
dice a  party  to  the  suit,  may  be  grounds  for  reversal,  but  the  facts  in  thif 
case  do  not  warrant  a  reversal  for  that  reason.  Mittel  et  al.  v.  City 
of  Chicago,  534 

17.  Dismissal  after  set-off. — After  a  plea  of  set-off  is  filed,  a  plain- 
tiff cannot  take  a  non-suit  without  the  consent  of  the  defendant.  W 
U.  Tel.  Co.  V.  Horack,  302 

18.  Dismissal  of  appeal, — In  a  suit  upon  an  appeal  bond,  an  allega- 
tion that  the  appeal  was  dismissed,  not  being  denied  i^y  the  defendant,  it  \? 
error  to  instruct  the  jury  to  find  for  the  defendant,  unless  it  was  shown 
that  the  appeal  was  disposed  of  adversely  to  the  appellant.  Sugden  v, 
Beasley,  71 

19.  Failure  to  file  declaration, — ^Where  the  record  shows  that  no  dec 
laration  was  filed  in  the  cause,  the  judgment  is  erroneous,  and  must  bo 
reversed.     Wakefield  y,  Pennington,  374 

20.  Objections  to  tes'imony. — In  the  introduction  of  testimony,  all 
formal  objections  that  can  be  cured,  should  be  pointed  out,  and  it  is  too 
late  to  raise  them  in  an  appellate  court.     Village  of  BethaUo  v.  Conley, 

339 

21.  Objections  to  testimony. — Where,  in  the  trial  of  a  cause,  evidence 
is  offered  which  is  competent  for  any  purpose,  and  it  is  only  objected  to 
generally,  it  is  error  to  exclude  it.     Gammon  et  al.  v.  Huse,  557 

22.  Plea  confessed. — A  plea  to  which  no  replication  is  filed,  stands 
corfessed.    Field  et  al,  v.  Zemansky,  479 

23.  Production  of  papers  in  evidence. — Courts  have  power  to  com- 
pel the  production  in  evidence  of  papers  in  the  hands  of  an  adverse  par- 
ly, and  where  it  is  admitted  that  such  papers  are  in  the  possession  of 
his  attorney,  in  court  at  the  time  of  trial,  no  previous  notice  to  produce  is 
necessary.    Field  et  al,  v.  Zemansky,  479 
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24.  Prosecution  in  forma  paupris. — Allowing  a  plaintiff  to  proae- 
cate  as  a  poor  person,  is  a  matter  largely  in  the  discretion  of  the  trial 
court,  and  an  appellate  court  will  not  interfere,  unless  such  discretion 
has  been  greatly  abased.    Citif  of  Roekford  y.  Russell,  229 

25.  Revivor  of  actions, — When  a  sole  defendant  dies  before  final 
judgment,  if  the  action  might  originaUy  have  been  prosecuted  against 
the  heir  or  devisee,  the  plaintiff  may  suggest  such  death  on  thd^  record, 
and  revive  such  action  against  the  personal  representation  of  the  de- 
ceased.   Diversey  v.  Smith,  437 

26.  Stipulation. — A  stipulation  of  faults  which  states  that  the  weight 
of  evidence  shows  the  existence  of  certain  facts,  will  not  be  recognized 
as  a  substitute  for  a  bill  of  exceptions  containing  all  the  evidence,  in  de- 
termining questions  depending  upon  evidence.     The  People  v.  Coultas, 

89 

27.  Stipulation  in  place  of  record, — Where  there  is  no  record  and  no 
judgment  in  the  court  below,  but  merely  a  certified  copy  of  a  declaration 
with  a  st'pulation  of  counsel  submitting  the  question  of  the  sufficiency 
of  such  declaration,  this  court  will  not  consider  the  case.  Meinke  v.  City 
of  Chicago,  516 

28.  Striking  out  remanding  order. — ^Where,  upon  a  hearing  in  this 
court,  the  judgment  is  reversed  and  cause  remanded  for  new  trial,  this 
court  has  no  power  to  strike  out  the  remanding  order  so  as  to  allow  an 
appeal  to  the  Supreme  Court,  upon  motion  of  one  party,  without  the 
consent  of  the  opposite  party.    Jenkins  v.  ^ International  Bank  et  a/., 

488 

29.  Where  part  of  declaration  unanswered. — ^In  cases  where  a  part  of 
the  declaration  remains  unanswered  by  plea,  the  practice  is  for  the  plain- 
tiff to  have  an  interlocutory  judgment  entered  for  the  part  unanswered, 
but  no  final  judgment  should  be  entered  until  the  trial  of  the  issues,  when 
the  whole  amount  of  the  recovery  can  be  included  in  one  verdict,  and  one 
judgment  rendered  for  the  whole.    Brewer  v.  Christian  et  al.,  57 

In  chancery. 

30.  Decree. — ^Where  there  was  a  decree  for  the  payment  of  money  hy 
a  certain  day,  and  upon  default  of  payment  that  certain  certificates  of 
stock  should  be  surrendered  for  cancellation,  a  supplemental  decree 
awarding  an  execution  for  the  money  directed  to  be  paid,  is  erroneous,  it 
not  being  in  execution  of  the  provisions  of  the  original  decree.  Walker 
V.  Courier  Co.,  418 

Judgment. 

31.  Two  final,  not  allowed  in  same  case. — ^Where  a  plaintiff  has  taken 
final  judgment  for  a-  part  of  the  sum  claimed,  in  the  progress  of  the  case, 
it  would  be  error  for  the  court  to  render  a  final  judgment  for  the  bal- 
ance claimed  upon  a  trial  of  the  issues  as  to  such  remainder.  Brewer  v. 
Chnstian  et  ah,  57 

On  appeal. 

32.  Certificate  of  evidrnce. — Error  may  be  assigned  upon  issues  of 
fact  presented  by  the  plea  lings,  although  the  record  con'ains  no  oertifi^- 

cate  of  evidenc2.    Jenkins  v.  International  Bank,  451 
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Reference  to  master. 

83.  Partnership  matters. — Complex  and  intricate  accounts  are  nnfit 
subjects  for  examination  in  court,  and  ought  always  to  be  referred  to  a 
master  for  examination  and  report;  when  such  questions  are  brought  to 
this  court  without  such  reference*  the  decree  will  be  reversed  with  direc- 
tions to  have  such  reference  made.  Cooper  v.  MeNeil  st  al.,  d7 
Set-opp. 

34.  Non-suit  after. — After  a  plea  of  set-ofiF  is  filed,  a  plaintiif  cannot 
dismiss  his  action  without  consent  of  the  defendant.  City  of  E.  St. 
Louis  y.  Thomas,  412 

35.  Eule  to  answer. — A  defendant  is  not  required,  upon  filing  a  plea 
of  set-off,  to  take  a  rule  upon  plaintiff  to  answer  the  plea.  City  of  E. 
St.  Louis  V.  Thomas,  412 

PRACTICE  IN  CHANCERY.— See  Chancery. 

PRACTICE  IN  CRIMINAL  LAW.— See  Criminal  Law. 

PRELIMINARY  CALL.— See  Practice, 

PRESUMPTIONS. 
Generally. 

1.  Of  law. — ^Where  the  Supreme  Court  in  a  similar  case  has  directly 
affirmed  the  right  of  a  plaintiff  to  recover,  this  court  will  presume  that 
every  question  necessarily  involved,  affecting  that  conclusion,  was  fully 
considered  and  determined.     Gulliver  v.  Baird  et  al.,  .  421 

2.  Of  manner  of  operating  railroad  trains. — The  system  by  which 
railroad  companies  operate  their  trains,  and  th^  general  conduct  of  their 
business,  and  the  authority  of  their  servants,  must  be  presumed  to  be 
known  by  the  general  public,  and  the  scope  of  the  servant*s  apparent 
authority  cannot  be  made  to  depend  upon  the  ignorance  or  want  of  expe- 
rience of  particular  individuals,  but  upon  the  presumptions  which  the 
public  at  large  are  bound  to  notice.    C.  B.  at  Q.  E,  R.  Co.  v.  Casey,  632 

PRINCIPAL  AND  SURETY.— See  Surety. 

PRIVATE  CORPORATIONS.— See  Corporations. 

POSSESSION  AS  EVIDENCE  OP  TITLE.— See  Titlb. 

POLICE  OFFICER.— See  Salary. 

PROBABLE  CAUSE.— See  Malicious  Prosecutiok. 

PROCESS. 
Execution. 

1.  Against  city. — A  general  execution  cannot  be  awarded  against  a 
city  or  other  municipal  corporation.     City  of  Virden  v.  Fishback,     82 

2.  Not  against  school  directors. — It  is  error  to  award  a  general  exe- 
cation  against  school  directors  in  their  oilficial  capacity.     Watson  et  al. 

\  Abry,  280 
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TiNAL. 

3.  Capais — Quashing, — A  court  will  not  interfere  upon  motion  and 
quash  its  final  process  for  reasons  that  existed  at  the  time  of  the  trial  of 
the  original  suit,  and  which  might  then  have  been  presented  by  way  of 
defense,     G,  dk  S.  W,  R,  R,  Co.  v.  Ennor,  159 

4.  Power  of  court  over. — A  court  may  exercise  an  equitable  juria 
diction  over  its  own  process,  and  will  not  allow  it  to  be  us^  for  an  in- 
equitable puri)ose;  but  this  rule  does  not  go  beyond  the  recognition  of 
equities  arising  after  judgment.    O.  dt  S.  W  R.  R.  Co.  v.  Ennor,    169 

Generallt. 

5.  Abuse  of. — ^Two  of  the  defendants  before  execution  was  issued 
paid  one-half  the  decree,  which  was  the  amount  they  were  bound  to  pay, 
while  the  other  defendant,  having  paid  only  a  part  of  the  amount  he  was 
bound  to  pay,  colluded  with  the  sheriff  to  levy  upon  the  other  defenc^ 
ant's  prop3rty  for  the  balance,  and  upon  a  sale,  procured  a  party  to  p 
chase  the  property.    Heldf  that  such  an  illegal  use  of  the  process  of  ^ 
court  ought  not  to  be  tolerated;  that  this  defendant  should  be  hek 
have  paid  his  own  debt,  and  should  be  required  to  deliver  up  the  cert 
cate  of  purchase  to  be  canceled,  as  a  cloud  upon  the  title  of  theothe 
defendant^,    Goldshorough  v.  Darst  et  aZ.,  205 

production  of  PAPERS,  ETC.— See  Evidence— Practice. 

PROMISSORY  NOTES. 
Generally. 

1.  Of  insane  person. — When  insanity  is  once  shown  to  exist,  it  is 
presum3d  to  continue  until  the  contrary  is  shown.  So,  in  this  case,  the 
maker  of  a  note  being  shown  to  have  been  insane  just  previous  to  the 
making  of  the  note,  with  but  a  short  time  for  a  lucid  interval,  the  nobe 
is  held  void.    Ellars  v.  Mossbarger^  122 

2.  Partftership. — One  partner  may  become  the  creditor  of  the  firm 
and  take  the  firm  note  as  evidence  of  his  debt.  He  cannot  sue  at  law 
upon  the  note  in  such  a  case,  but  he  has  a  complete  remedy  in  equity. 
Gammon  et  al.  v.  Huse,  557 

Guaranty. 

3.  By  one  member  of  a  frm. — One  member  of  a  firm  has  no  legal 
right,  by  virtue  of  the  partnership,  to  sign  the  firm  name  as  surety  or 
guarantor  for  a  third  party;  and  if  he  does  so,  the  act,  as  to  the  members 
not  consenting,  is  a  nullity.    Spurck  v.  Leonard  et  al.^  174 

4.  Proof  of  authoHtf/  of  partner  to  make. — The  fact  that  one  mem 
ber  of  a  firm  signs  the  firm  name  as  guarantor  to  a  promissory  note,  is 
notice  to  the  payee  of  such  note  that  such  signing  is  outside  the  scope 
of  the  partnership  business,  and  the  burden  of  showing  authority  from 
the  firm  to  make  such  guaranty,  or  a  subsequent  ratification  of  the  same, 
is  upon  the  payee.    Spurck  v.  Leonard  et  at.,  174 

Indorsement. 

5.  As  collateral. — ^The  holder  of  a  promissory  note  indorsed  to  him 
ajB  collateral  security,  is  protected  to  the  extent  of  the  debt  secured,  but 


Index.  689 


PROMISSORY  NOTES. 

Guaranty.    Continued, 

beyond  that,  any  defense  existing  between  the  original  parties  may  be 

Bocon  c,  shown  in  a  suit  upon  the  note.     Gammon  et  ah  v.  Huse,  557 

"*^'-'  6.    Burden  of  proof  where  note  indorsed  as  collateral, — In  an  action 

ihjws^j  upon  a  note  by  a  party  who  holds  it  as  collateral,  the  burden  of  proof  is 

^^^  upon  the  maker,  when  sued,  to  show  the  amount  of  the  debt  secured. 

table  jri  Gammon  et  al,  v.  Huse,  557 

^  ^  *"  ^  1.    Of  note  given  hy  firm  to  one  partner, — A  note  given  by  a  firm  to 

P^^  "  one  of  its  partners,  when  in  the  hands  of  a  bona  fide  indorser,  for  value 

i«r,  15j  before  maturity,  is  within  the  rule  of  protection  of  commercial  paper. 

Gammon  et  al,  v.  Huse^  557 

irai  is^ 
adDi»i.  PROSECUTION  AS  POOR  PERSON.— See  Practice. 

lilt h« w  PURCHASER.— See  Sale. 

jrdefearJ  » 

rtytopl  ECHASER  PENDENTE  LITE. 

398  of  ^1  ^NERALLY. 

be  hel'  M  .    '     1 .    Bound  hy  decree. — A  purchaser  pendente  lite  is  bound  by  the  decree 

;he  eat  I  in  the  proceedings  pending  at   the  time  of  his  purchase.    Asher  v. 

theot^l  '    Mitchell,  835 


4 


I 
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PRIMITIVE  DAMAGES.— See  Damages. 


RAILROADS. 
Generally. 

1.    Crossing  track, — It  is  the  duty  of  a  person  about  to  cross  a  rail- 
^,  tk  road  track  to  exercise  care  and  caution  to  avoid  collision  with  any  pass- 

Q  to  d^  ing  train,  and  to  use  precaution  before  going  thereon  to  ascertain  whether 

j^iat  there  is  any  train  approaching.    C.  dt  A,  R.  R,  Co.  v.  Robinson  89;  St. 

12  L.  A.d:T,H,  R.  R.  Co.  v.  Pfiugmacher,  300 

iiefinn  2.    Engineer^ Authority, — An  engineer  has  no  authority  to  permit 

^  lafT  persons  to  ride  xv^n  the  train,  and  the  granting  of  any  such  permission 

equity.  by  him  is  an  act  beyond  the  scope  of  his  employment,  and  for  which  the 

557  railroad  company  cannot  be  held  liable.    C.  B,  4t  Q.  R,  R,  Co.  y.  Casey , 

632 
Q  [ggal  8.    Failure  to  ring  heUy  etc. — ^The  failure  to  ring  the  bell  or  sound  a 

^(r  or  whistle,  or  to  dear  the  right  of  way  of  obstructions  upon  it,  does  not  ex- 

^Jggfi  empt  the  traveler  on  the  highway  from  the  exercise  of  proper  care  on  his 

];4  part  in  crossing  the  track.    C,  dt  A,R.  R,  Co.  v.  Robinson^  89 

,j,pm  4.    Jumping  upon  ears. — Averments, — In  an  action  for  iiijuries  occa- 

^  ^  sioned  to  one  upon  the  cars  of  defendant,  by  reason  of  the  negligence  of 

,  ^  defendant's  servants,  an  averment  that  he  waR  upon  the  cars  with  the 

knowledge  of  the  servants  of  the  company,  and  with  the  permission  of  the 
company,  is  sufficient.    Lammert  y.  C,  (t  A.  R.  R.  Co.^  388 

1-^  5.    Manner  of  conducting  business — Presumption. — ^The  system  by 

which  railroad  companies  conduct  their  business,  and  trains  are  operated, 
has  been  so  long  in  operation,  and  conducted  with  such  a  degree  of  uni- 
y^  formity,  that  its  general  features  must  be  presumed  to  be  known  and 

^'  Vol.  IX.         44 
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nndentood  by  the  poblic,  and  the  scope  of  tiie  antiiority  of  Uie  serraatB 
of  the  company  cannot  be  made  to  depend  npon  the  i^oianoe  or  want 
of  experience  of  particnlar  indiyidoals,  bnt  npon  the  presmnptions  which 
the  public  aie  bound  to  notice  from  their  genenJ  knowledge  of  the  pow- 
era  nsuaUy  ezercised  by  persona  in  their  poaitioDS.  C.  B.  dt  Q,  R,  R.  Co, 
T.  Casey ^  6%2 

6.  Minors  getting  upon  ears, — Statute  prohibiting. — Where  a  child 
nnder  ten  years  of  age,  and  deaf  and  dumb,  is  allowed  npon  the  can  by 
servants  of  the  company,  and  is  iigured  by  the  negligence  of  the  ser- 
vants of  the  company,  it  is  liable,  and  the  statute  prohibiting  minors 
from  getting  on  cars  has  no  application,  without  proof  of  the  capacity 
of  such  child  to  commit  the  offense  named  in  the  statute.  Lammert 
T.  C.  <it  A,  R.  R.  Co.,  888 

7.  Minors  getting  upon  ears — Permission. — ^If  the  party  was  upon 
the  cars  with  the  knowledge  and  permission  of  the  oompaoy,  the  latter 
is  estopped  from  saying  that  such  permission  was  not  granted  in  pursu- 
anoe  of  the  lawful  rules  and  regulations  of  the  company.  Lammert  t. 
C.  it  A.  R.  R.  Co.,  388 

8.  Negligence. — ^The  court  being  of  opinion  that  the  plaintiff  was  in- 
jured by  reason  of  his  own  want  of  care,  and  not  through  the  negligenoe 
of  the  railroad  company,  he  is  not  entitled  to  recover.  U.  R.  <t  T.  Co, 
Y.  Leahy,  ^53 

9.  Obstructing  streets — Ten  minutes  limit. — ^The  statute  prohibiting^ 
a  railroad  company  from  obstrc^cting  a  street  crossing  for  more  than  ten 
minutes  at  a  time,  has  no  application  where  the  cars  of  a  railroad  com- 
pany were  placed  across  a  street  by  persons  not  the  servants  of  such  com- 
pany, and  of  which  the  company  had  no  knowledge.  P.  D.  db  E.  R.  R, 
Co.  Y.  Lyons,  350 

10.  Rate  of  speed. — The  general  law  of  this  State  imposes  no  restrictions 
upon  railroad  companies  as  to  the  [rate  of  speed  their  trains  may  run. 
When  not  prohibited  by  municipal  regulation,  they  may  adopt  sudi  rate 
of  speed  as  they  may  desire,  provided  always  it  is  reasonably  safe  to  the 
passengers  being  transported.    C  dt  A.R.R.  Co.  v.  Robinson,  89 

11.  Sounding  whistle. — It  is  error  to  instruct  the  jury  that  if  they  find 
the  defendant  neglected  to  sound  a  whistle  or  ring  the  bell,  this  is  evi- 
dence of  gross  negligence,  as  the]  jury  may  have  inferred  that  both  re- 
quirements were  necessary,  whereas  the  statute  requires  only  one.  St.  L. 
A.  dt  T.  H.  R.  R.  Co.  v.  Pfiutsmacher,  800 

12.  Speed  at  highway  crossings. — ^The  law  does  not  require  railroai 
companies  to  slacken  the  speed  of  their  trains  on  approaching  the  cross- 
ing of  a  public  highway,  in  the  country,  when  a  tzain  is  seen  approaching 
the  same.    C.  dt  A.  R.  R.  Co.  v.  Robinson,  89 

13.  Statute  prohibiting  minors  getting  on  cars. — ^In  an  action  for  in- 
juries occasioned  to  a  minor  getting  upon  the  cars,  by  reason  of  the  negr- 
ligence  of  the  servants  of  the  railroad,  a  breach  of  the  statute  prohibit- 
ing minors  from  getting  on  cars  will  not  absolve  the  defendant  from  the 
consequences  of  its  act,  unless  that  breach  necessarily  contributed  to  the 
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result,  in  which  case  the  doctrine  of  comparatiYe  negligence  will  apply. 
Lammeri  v.  C.  <*  A.  R.  R,  Co.,  388 

14.  Street'crosaings. — It  is  the  dai^  of  a  railroad  company  in'con- 
stnicting  its  track  across  a  street,  to  restore  the  street  to  its  former  state, 
or  to  such  a  state  as.  not  to  unneoessanly  impair  its  asefnlness,  and  to 
keep  such  crossing  in  repair.    P.  D,  dt  E.  R.  R.  Co.  y.  LyoiM,  850 

15.  Tort8  of  servant, — ^A  common  carrier  owes  a  doty  to  passengers 
that  they  shall,  during  the  transit,  be  protected  fiom  all  dangers  so  far 
as  the  efforts  of  the  carrier  and  his  servants  can  be  made  available,  and 
where  a  passenger,  lawfully  upon  a  train  of  cars,  is  willfully  assaulted  by 
a  brakeman  upon  such  train,  the  railroad  company  is  liable  for  the  injury 
inflicted.    C.  dt.  E.  L  R.  R.  Co.  v.  FUxman,  250 

Neolioence. 

16.  Failure'to  taJce  precautions  to  prevent  injfiry. — ^A  railroad  com- 
pany IB  not  guilty  of  negligence  for  a  fadlure  on  the  part  of  an  engineer  to 
take  precautions  to  discorer  the  presence  of  persons  upon  its  track,  at  a 
place  where  he  had  no  reason  to  expect  the  presence  of  any  one.  Ill, 
Cent.  R.  R.  Co.  v.  Frelka,  605 

RECOGNIZANCE. 
Dkfault. 

1.  Surrender  of  principal. — Tn  an  action  against  a  surety  upon  a  re- 
cognizance, a  plea  of  surrender  of  principal,  and  confessing  the  cause  of 
action  as  to  costs  upon  the  default,  is  not  good,  because  it  does  not  aver 
that  the  principal  had  been  surrendered  before  default.  The  People  t. 
MeFarland,  275 

Qenerally. 

2.  Judgment. — A  judgment  cannot  be  rendered,  in  the  same  action, 
against  a  surety  on  a  recognizance  for  costs  only,  and  against  the  princi- 
pal for  penalty  and  costs.     The  People  ▼.  McFarland,  275 

RECOUPMENT.— See  CoNTRACTB. 
Geneballt. 

1.  Mutual  demands. — In  an  action  upon  a  note  given  in  aid  of  a  rail- 
way, the  defendant  may  show,  by  way  of  recoupment,  damages  arising 
from  the  construction  of  the  railway  across  his  own  lands,  in  violation 
of  an  agreement  not  to  do  so,  made  at  the  time  of  giving  the  note.  Bross 
V.  C.  dt  V.  R.  R.  Co.,  363 

2.  Value  of  fixtures. ^-ln  an  action  against  him  for  rent,  a  tenant 
cannot  set  up,  by  way  of  recoupment  or  set-off,  the  value  of  fixtures  left 
by  him  upon  the  premises  when  he  quit  possession.  Donnelly  v.  Thie- 
hen,  495 

REFERENCE  TO  MASTER.— See  P&acticb. 

RELEASE.— See  Fbaud. 

REMANDING  CAUSE.— See  Practice. 

REMANDING  ORDER.— See  Pbactics. 
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REMOVAL  OF  CAUSE. 
Geneballt. 

1.  Amount  claimed  as  affecting  removah — ^A  State  ooort,  npon  peti- 
tion for  removal  of  a  cause,  cumot  inqoire  into  the  real  amount  claimed 
by  the  plaintifr,  in  order  to  reduce  the  som  demanded  below  five  hnn- 
died  dollars,     W.  U.  Tel.  Co.  v.  Horack,  309 

2.  Corporation  doing  business  in  this  State. — ^The  &ct  that  the  cor- 
poration petitioning  for  a  removal  is  doing  badness  in  thia  State,  will 
not  affect  its  right  of  removal.     T.  H,  dt  1.  R.  B.  Co.  v.  Abend,       304 

B.  Duty  of  State  court. — ^Where  a  petition  for  the  removal  of  a  cause 
to  the  federal  coart  is  properl  j  made,  and  accompanied  with  the  bond 
required  by  law,  and  no  objection  is  made  to  the  bond  or  sufficiency  of 
the  sureties,  it  is  the  duty  of  the  State  court  to  make  the  order  for  re- 
moval.    T.  H,  dt  L  B.  B.  Co.  T.  Abend,  304;  W.  U,  Tel.  Co.  v.  Horack, 

d09 

4.  Examination  of  sureties. — ^Whether  a  State  court,  upon  i>etition 
for  the  removal  of  a  cause,  may  inquire  into  the  sufficiency  <rf'  the  sure- 
ties on  the  bond,  or  whether  the  petition  is  a  oomjAianoe  with  the  federal 
statutes,  is  not  decided.     T.  H.  dt  I.  B.  B.  Co.  v.  Abend,  304 

5.  Jurisdiction  of  State  court  ceases. — After  a  petition  for  removal  of  ^ 
a  cause  has  been  filed,  the  State  court  can  do  nothing  to  affect  the  rights 
of  the  parties.  _Its  jurisdiction  ceases  eo  instanti.    T.  H.  dt  I.  B.  B.  Co, 
V.  Abend,  804 

REPLEVIN. 

fiOND. 

1.  Estoppel  of  obligors. — Where  a  new  bond  in  replevin  is  filed 
upon  motion  of  the  defendant,  without  waiting  for  the  court  to  pass  up- 
on the  motion,  the  makers  cannot  afterwards  be  heard  to  say  that 
there  was  no  order  of  court  requiring  them  to  file  such  bond.  Treman 
et  al.  V.  Morris,  237 

2.  Filing  new  bond. — A  replevin  bond  is  designed  for  the  security  of 
the  defendant,  as  well  as  indemnity  to  the  officer,  and  if  the  defendant 
is  not  satisfied  with  the  bond  given,  it  is  in  the  power  of  the  court  to  re* 

'  quire  one  with  the  statutory  conditions.  .  Treman  et  al.  v.  Morris,     237 
Damages. 

3.  For  non-return  of  property. — ^Where  the  property  is  of  greater 
value  at  the  date  of  the  order  for  a  return  than  it  was  at  the  time  of  the 
replevin,  the  defendant  should  be  allowed  for  such  increased  value,  with 
interest  thereon.     Treman  et  al.  v.  Morris,  237 

4.  In  suit  upon  bond.^n  suit  upon  a  replevin  bond  for  a  failure  to 
return  the  property,  if  the  property  is  such  that  its  use  and  ex^joyment 
would  be  of  pecuniary  value  to  the  defendant,  he  can  have  his  damages 
assessed  under  the  statute  at  the  trial  of  the  replevin  suit,  and  such  dam- 
ages may  be  recovered  in  a  suit  upon  the  bond;  but  the  recovery  of  such 
damages  precludes  him  from  recovering  interest  upon  the  value  of  the 
property  during  the  same  period.  If  the  use  of  the  property  is  of  no 
special  value,  interest  upon  its  value  should  be  allowed  as  a  oouxpensar 
tion  for  the  deprivation  of  the  investment  of  the  property.  Treman  et 
al.  V.  Morris,  237 
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replevin.    ' 

Damages.    Continued, 
r.  uT  6.     Where  property  taken  on  execution, — ^In  replevin,  if  tlie  sheriff 

o«E  '^  had  taken  the  property  upon  execution  and  held  it  for  the  purpose  of 

IT  h.  satisfying  the  execution  debt,  and  the  plaintiff  in  replevin  was  the  gen- 

eral owner  of  the  property  subject  to  such  execution  lien,  the  measure  of 
recovery  upon  the  bond  would  be  limited  to  the  execution  debt  and  costs, 
if  less  than  the  value  of  the  property;  but  if  the  debt  and  costs  exceeded 
the  value  of  the  property,  he  would  be  entitled  to  recover  to  the  same  ex- 
tent as  any  plaintiff  who  had  obtained  an  order  for  the  return  of  the 
property  under  a  plea  of  ownership.     Treman  et  al  y.  Morris,  237 

Genekally. 

6.  Execution  of  writ. — ^When  a  writ  of  replevin  is  sued  out  and  prop- 
er bond  given,  it  is  the  first  duty  of  the  officer  to  seize  the  property, 
and  then  read  the  writ  to  the  defendant  if  he  can  be  found.    It  is  not  a 
compliance  with  his  duty  to  read  the  writ  to  the  defendant;  he  must 
seize  the  property.    The  People  v.  Wiltshire,  874 

7.  Insolvency  of  defendant,— 'Jn  an  action  against  a  sheriff ^for  fail- 
ure to  serve  a  replevin  writ,  evidence  of  the  insolvency  of  the  defendant 
is  admissible.    The  Peoples,  Wiltshire,  ,         874 

8.  Value  of  property, — ^In  replevin,  the  value  of  the  property  is  not 
in  issue;  hence  the  value  is  never  included  in  the  assessment  of  damages 
upon  the  termination  of  the  replevin  suit.  In  contemplation  of  law  the 
bond  stands  in  place  of  the  property,  and  is  sufficient  to  compel  its  re- 
turn.    Treman  et  al,  v.  Morris,  287 

RENT.— See  Landlord  and  Tenant. 

RES  ADJUDICATA.— See  Judgments, 

RESCISION.— See  Contracts— Sale. 

RESULTING  TRUST.— See  Trust. 

REVENUE. 
Taxation. 

1.  Recovery  of  taxes, — ^To  make  a  municipality  liable  to  refund  taxes 
that  have  been  paid,  three  things  are  essential :  the  tax  must  have  been 
illegal,  it  must  have  been  paid  under  compulsion  or  its  legal  equivalent, 
and  it  must  have  been  paid  over  by  the  collecting  officer,  and  received  by 
the  municipality.     Town  of  Lyons  v.  Cook,  548 

RIOT.— See  Criminal  Law. 

ROADS  AND  BRIDGES. 
Road  tax. 

1.  To  whom  paid, — The  tax  provided  for  by  section  16  of  the  road 
law  of  1879,  when  levied  upon  property  within  a  municipal  corporation, 
is  payable  to  the  municipal  authorities;  and  that  provided  for  by  section 
119  of  the  8ara3  law  is  payable  to  th3  treasurer  of  the  commissioners  of 
highways.    Suppiger  et  al,  v.  The  People,  290 

2.  Under  special  charter, — ^The  charter  of  a  town  provided  that  the 


^ 
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ROADS  AND  BRIDGES. 
Road  tax.    Continued, 
tax  levied  for  road  purposes  upon  property  within  a  radius  of  one  mile 
outside  the  limits  of  such  town,  should  be  paid  to  the  municipal  authori- 
ties.   Held,  that  the  tax  contemplated  in  the  charter  was  identical  with 
that  mentioned  in  section  16  of  the  road  law,  and  was  not  such  a  tax  as 
was  contemplated  by  section  119.    Suppiger  et  al,  y.  The  People,      290 

SALE— See  Contbaots.  • 

Deceit. 

1.  Damages, — In  an  action  for  deceit  in  the  sale  of  land,  the  plain- 
tiff cannot  recover  damages  for  which  he  has  not  declared  in  his  declara> 

'  tion.  So,  where  the  declaration  alleged  that  the  defendant,  among  other 
things,  made  certain  representations,  and  there  was  no  averment  in  the 
declaration  impeaching  the  truth  of  those  representations,  evidence  up- 

'  on  that  point  is  not  admissible,  nor  can  damages  be  recovered  therefor. 
Johnson  y.  Beeney,  64 

2.  Rule  as  to, — To  recover  in  an  action  of  deceit,  the  statement  must 
.  be  untrue,  the  party  making  it  must  know  that  it  is  false,  the  person 

seeking  to  recover  must  have  relied  on  the  statement  as  true,  and  the 
statement  must  have  been  in  relation  to  a  matter  material  to  the  trans- 
action. But  if  one  state  for  a  fact  as  within  his  own  knowledge,  that 
which  is  material  to  the  transaction,  and  concerning  which  he  has  no 
knowledge,  then  if  the  statement  proves  untrue  an  injury  follows  and  an 
action  will  lie,  for  he  is  guilty  of  deceit  in  falsly  averring  his  knowledge 
of  the  truth,  when  in  fact  he  had  no  such  knowledge.    Johnson  v.  Bee- 

"  ney,  64 

Broker. 

8.  Commissions, — The  evidence  failing  to  show  that  plaintifib  were 
instrumental  in  making  the  sale  for  which  they  claimed  commissions,  the 
judgment  is  reversed.    Sherwood  v.  Kerf  oat  et  al,,    _^  553 

Generally. 

4.  Acceptance  of  goods, — In  the  case  of  goods  sold  by  description, 
even  if  the  buyer  should  use  the  goods  after  discovering  the  defect, 
he  would  not  be  bound  for  the  agreed  price,  but  may  show  that  the 
goods  did  not  answer  the  description,  even  without  notice  to  the  seller 
of  defects,  or  an  offer  to  return  the  goods.    Shields  v.  Eeibe,  598 

5.  Articles  to  be  weighed. — A  sale  of  specific  artides  by  weight,  the 
price  being  agreed  upon,  may  be  a  completed  sale,  although  the  articles 
have  not  been  weighed.     W.  St,  L,  dt  P .  R'y,  Co,  v.  Shyroek  et  aU, 

823 

6.  By  sample. — ^In  the  case  of  a  sale  by  sample,  there  is  an  implied 
undertaking  that  the  bulk  shaJll  be  of  the  kind  and  quality  of  the  sample, 
and  it  becomes  a  condition  of  the  contract  itself,  but  is  not  a  warranty. 
Shields  v.  Reibe,  598 

7  Executory. — ^When  the  contract  of  sale  is  executory,  and  the  ven- 
dor agrees  to  sell  an  article  by  a  particular  description,  it  is  a  condition 
precedent  to  his  right  to  recover  the  price,  that  the  article  shall  answer 
such  description.    Shields  y.  Reibe,  598 


Index.  695 

SALE. 
Gekerallt.    Continued, 

8.  Examination  hy  bui/er. — ^The  purchaser  is  entitled  to  a  reasonable 
time  to  examine  the  goods  after  deliverj,  and  to  use  so  much  as  may  be 
necessary  to  ascertain  whether  they  answer  the  contract.  Shields  v. 
Beibe,  598 

9.  For  cash. — A  cash  sale  will  or  will  not  hz  a  conditional  sale,  ac- 
cording to  the  circumstances  of  the  particular  transaction.  Where  noth- 
ing is  said  as  to  when  payment  is  to  be  made,  the  law  implies  payment 
on  delivery,  but  the  vendor  may  waive  his  right,  and  a  delivery  without 
demand  for  payment  ia  some  evidence  of  such  a  waiver.  W,  St,  L,  dt 
P.  Ji'y  Co.  V.  Shyrock  ei  al.^  323 

10.  Fraudulent  purchase. — ^The  purchase  of  property  with  an  intent 
not  to  pay  for  it,  is  fraudulent  as  between  vendor  and  vendee,  and  no 
title  passes;  and  such  fraudulent  intent  may  be  found  from  the  acts  of 
the  parties,  but  it  cannot  be  conclusively  presumed  from  the  fact  that  the 
purchaser  made  an  assignment  within  twenty -four  hours  after  the  pur- 
chase.    W,  St.  L.  dt  P.  Ry  Co.  v.  Shyrock  et  ah,  323 

11.  Notice  of  defect. — Whera  the  contract  is  treated  as  an  executed 
one,  and  the  buyer  has  no  right  to  rescind  the  sale,  a  failure  to  give 
notice  of  defects  in  the  thing  sold,  although  it  may  raise  a  presumption 
that  the  defects  did  not  exist,  is  not  conclusive.    Shields  v.  Reibe,      598 

12.  Present  payment. — Whether  payment  is  a  condition  precedent  to 
the  transfer  of  title,  is  a  question  of  fact  for  the  jury,  even  where  there 
is  a  delivery  of  possession  to  the  vendee.  W.  St,  L.  dt  P.  R'y  Co,  v. 
Shyrock  et  al.,  323 

13.  Trustee's  sale. — As  between  a  trustee  and  a  purchaser  at  a  trus- 
tee's sale,  the  rule  of  cavecU  emptor  applies;  and  the  purchaser  gets 
only  such  title  as  the  trustee  has  to  convey.    Bretcer  v.  Christian  et  al., 

57 

14.  Under  trust  deed — Cro  >)s. — Where  land  is  Sold  under  the  terms  of 
a  trust  deed,  the  crops  growing  upon  the  land  at  the  time  of  sale,  pass 
to  the  purchaser.    Harmon  et  al.  v.  Fisher,  22;  Sugden  v.  Beasley,     71 

Rescission. 

15.  Prompt  action. — Where  a  party  claims  the  right  of  rescission  on 
the  ground  of  fraud,  he  must  act  promptly  upon  the  discovery  of  the 
fraud  and  exercise  that  right    Field  et  al.  v.  Berlizheimer  et  al.,      464 

YOIDABLE. 

16.  Purchase  by  mortgagee. — A  purchase  by  a  mortgagee  at  lus  own 
sale  is  not  void,  and  is  only  voidable  at  the  election  of  the  mortgagor  or 
cestui  que  trust,  upon  proper  application  within  a  reasonable  time  there- 
after.    The  People  v.  Wiltshire^  374 

SALARY. 
Gbnbballt. 

1.  Police  officei: — One  ordinance  of  a  city  established  the  annual  pay 
of  its  police  officers,  and  another  ordinance  provided  that  the  city  should 
fnmish  such  officers  uniforms,  to  be  paid  for  by  the  officer  in  sums  of 
five  dollars  per  month,  to  be  withheld  from  his  wages,  and  further  pro- 
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SALARY. 
Generally.    Continued. 
viding  for  the  repayment  of  any  surplus  arising  from  the  five  dollar  ac- 
cumulations.   Held,  that  the  oflBcer's  pay  was  limited  by  the  first  ordi- 
nance, and  that  he  would  be  required  to  pay  for  the  uniform.     City  of 
Belleville  v.  Fleming^  316 

SATISFACTION  OF  JUDGMENT.— See  Judgments. 

schools. 

DiBBCTORS. 

1.  Exeetition  against — ^It  is  error  to  award  an  execution  af^nst 
school  directors,  in  their  official  capacity.     Watson  et  al.  v.  Abry,     280 

SCIRE  FACIAS.— See  Actions. 

SEPARATE  MAINTENANCE. 
Generally. 

1.  Evidence  insuffi'iient, — ^The  evidence  fails  to  establish  the  e^'sential 
element  of  complainant's  case,  that  she  was  living  separate  and  apart 
from  her  husband,  without  fault  on  her  part.     Umlauf  v.  Umlauf,    517 

SET-OFF. 
Generally. 

1.  Non-suH  after. — After  a  defendant  has  filed  a  plea  of  set-off,  the 
plaintiff  cannot  dismiss  his  action  of  his  own  accord.  City  of  E,  St. 
Louis  V.  Thomas,  412 

2,  Rule  to  answer. — A  defendant  is  not  require!,  upon  filing  a  plea 
of  set-off,  to  take  a  rule  upon  plaintiff  to  answer  his  plea.  City  of  E.  St. 
Louis  V.  Thomas,  412 

SETl^LEMENT. 
Generally. 

1.  A  satisfaction. — The  testimony  showing  a  settlement  of  the  dis- 
pute growing  out  of  the  possession  of  the  propsrty  in  question,  the  pos- 
session of  the  defendant  was  thereafter  lawful,  and  the  plaintiff  could 
not  maintain  replevin  therefor.  If  he  wished  to  repudiate  the  settle- 
ment, he  must  first  return  the  consideration  received  under  it^  and  make 
demand  for  the  property  before  bringing  replevin.  Schermerhom  v. 
Cassem  et  ah,  156 

STATUTE  OF  LIMITATIONS. 
Generally. 

1.  Amendments  as  affected  by. — A  plaintiff  may  restate  his  cause  of 
action  by  way  of  amendment,  w  tbout  its  being  obnoxious  to  the  objec- 
tion of  introducing  new  causes  of  action.  So,  a  plaintiff  may  amend  a 
defective  declaration,  filed  before  the  statute  has  run,  by  proper  aver- 
ments made  after  the  statute  limitation  has  expired,  and  it  is  not  a  set- 
ting up  of  a  new  cause  of  action  so  as  to  be  affected  by  the  statute. 
Haynie  y.  C.  dt  A.  R.  R,  Co.,  105 

2.  Mutual  accounts. — Where  a  party  employed  to  collect  certain  out- 
tanding  bills  and  accounts,  claimed  a  balance  due  him  for  such  services, 
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statute  of  limitations. 

Generally.    Continued. 
against  which  claim  the  Statute  of  Limitations  had  run,  all  employment 
for  two  or  three  days  in  a  year  during  the  time,  but  in  a  different  capac- 
ity, is  not  sufficient  to  save  the  bar  of  the  statute  as  to  the  original  claim. 
Harris  v.  Jackson  Co,  Agr  7  Bd.,  272 

8.  Suit  hy  assignee  in  bankruptcy, — ^The  section  of  the  bankrupt  law 
limiting  the  time  within  which  an  assignee  may  sue,  has  reference  only 
to  suits  between  an  assignee  and  some  person  who  claims  an  adverse  in- 
terest in  the  property  or  subject-matter,  and  they  must  concern  some 
property  or  right  of  property  which  is  either  transferable  to,  or  has  be- 
come Tested  in  such  assignee.  So,  in  a  foreclosure  of  a  mortgage  to 
which  the  defendant  had  filed  a  cross-bill  setting  up  usurious  payments, 
and  praying  for  ah  accounting,  and  there  was  a  decree  refusing  to  con- 
sider the  matter  alleged  in  the  cross-bll,  an  assignee  in  bankruptcy  of 
such  defendant  may  sue  out  a  writ  of  error,  although  the  two  years 
named  in  the  statute  haye  elapsed.  Jenkins  y.  International  Bank  et 
al.,  451 

STEREOSCOPIC  VIEWS.— See  Evidkncb. 

STIPULATION. 
Generally. 

1.  How  construed. — In  this  case  a  stipulation  for  reference  to  a  mas- 
ter of  matters  in  difference,  is  construed  as  having  been  made  with  refer- 
ence to  the  case  made  by  complainant's  bill,  and  the  question  of  title  to 
land  as  claimed  by  complainant  being  expressly  omitted  from  the  refer- 
ence, the  stipulation  is  construed  as  conceding  complainant's  rights  in 
that  respect.    Magnussenv.  Charleson  et  al.,  194 

2.  Not  a  bill  of  exceptions. — ^The  stipulation  of  parties  that  a  certain 
document  may  stand  for  a  bill  of  exceptions,  will  not  obviate  the  posi- 
tive statutory  requirement  that  bills  of  exceptions  shall  be  signed  and 
sealed  by  the  judge.    111.  Cent.  R.  R.  Co.  v.  Gilchrist^  135 

STOCKHOLDERS.— See  Banks- Insurancb. 

STRICT  FORECLOSDRE.— See  Deed. 

STRIKING  OUT  REMANDING  ORDER.— See  Practice. 

SUIT.— See  Actions. 

SURETY. 
Generally. 

1.  Extension  of  time. — A  plea  that  the  defendant  was  security  only 
for  his  co-defendant,  and  that  the  time  of  payment  had  been  extended 
by  the  pay^e  for  a  good  conside  ation,  without  the  knowledge  or  con- 
sent of  the  surety,  presents  a  good  defense.  Henderson  y.  Dodgson  et 
al.,  80 

SURVIVAL  OF  ACTIONS.— See  Actions. 
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telegraphs. 

Messagb. 

1.  Deliver}/. — A  telegrapli  company  is  bound  to  use  reasonable  ef- 
forts to  ascertain  where  the  persons  are  to  whom  a  message  is  sent  and 
to  deliver  the  same,  and  when  sued  for  non-delivery  it  is  incumbent  upon 
the  company  to  show  that  it  used  ordinary  care  and  diligence  to  deliver 
the  message.    Pope  v.  W.  U.  Tel.  Co.,  28:3 

2.  Failure  to  transtnit properly. — ^Where  a  cipher  message  is  sent,  of 
the  import  of  which  the  telegmph  company  is  not  advised,  only  nomi- 
nal damages  or  the  cost  of  the  message,  can  be  recovered  for  a  failure  to 
transmit  correctly.     W,  U.  Tel.  Co.  v.  Martin^  587 

TITLE. 
Generally. 

1.  Possession  as  evidence  of. — Where  the  husband  of  plaintiff  in  er- 
ror purchased  property  with  money  furnished  by  her,  but  took  the  deed  in 
his  own  name,  occupied  the  premises  for  a  number  of  years,  and  then 
mortgaged  the  same  to  secure  his  individual  debts,  the  mortgagee  will 
not  be  held  to  a  constructive  notice  of  the  wife's  equities,  the  legal  title 
and  actual  possession  being  in  the  moi-tgagor.  Slocum  v.  Slocum,  et  al., 

142 
TOWNS. 

Generally. 

1.  Auditing  claims. — ^The  auditing  board  of  a  town  cannot  by  the 
mere  act  of  auditing  a  claim  and  certifying  it  to  the  town  clerk,  create  a 
liability  on  the  part  of  the  town.  The  electors  at  town  meeting  should 
act  upon  the  report  of  the  auditors.     Town  of  Lyons  v.  Cook,         543 

2.  Order  of  town  clerk. — An  order  of  the  town  clerk  upon  the  super- 
visor of  the  town  to  pay  a  certain  sum,  is  not  binding  upon  the  town. 
Town  of  Lyons  v.  Cook,  543 

TORTS. — See  Master  and  Servant. 

TORT-FEASORS.— See  Contribution. 

TRUST. 
Generally. 

1.  Resulting. — In  this  case  the  evidence  fully  establishes  the  fact  that 
the  property  in  question  was  purchased  by  the  husband  of  plaintiff  with 
her  money,  and  there  arises  a  resulting  trust  in  her  favor.  Slocum  v. 
Slocum  et  cU.,  142 

TRUST  DEED.— See  Deed. 

VENDOR'S  LIEN.    See  Contracts. 


VERDICT. 
Against  evidence. 

1.  Ground  for  reversal. — The  court  being  of  opinion  that  the  ver- 
dict is  against  the  evidence,  the  judgment  is  reversed.  St.  L,  A,  <it  T. 
H.  R.  R.  Co.  v.  Berger,  341;  Armour  etal,  v.  McFadden,  508 
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VERDICT.  *  CatUinued. 
Gbkbrallt. 

2.  Sustained. — ^The  verdict  is  sustained  by  the  evidence/ and  the  in- 
structions, though  objectionable,  could  not  injuriously  affect  appellant. 
Ward  V.  Ward,  403;  Fishback  v.  Guelich  ei  ah,  405 

VEXATIOUS  SUITS. 
Gekbrallt. 

1.  Action  for, — ^Where  a  party  maliciously  and  without  probable 
cause  institutes  a  succession  of  suits  against  another  before  a  justice  of 
the  peace  hold  ng  his  office  at  a  distance  from  the  residence  of  the  de- 
fendant, thereby  subjecting  him  to  great  trouble  and  expense,  an  action 
may  be  maintained  for  malicious  prosecution.    Payne  v.  Donegan  eial., 

^6 
VILLAGES.—See  Cobporations. 


WILLS. 

NUNCUPATITE. 

1.  Generally, — ^The  court  is  of  opinion  that  the  evidence  contains  all 
that  is  necessary  to  a  vahd,  nuncupative  will.  Baylor  et  al,  v.  Baylor 
et  al,  410 

WITNESSES.— See  Evidence. 

WRIT  OF  ERROR.— See  Appeals. 
Generally. 

1.  Assignment  of  error. — Error  may  be  assigned  upon  issues  of  fact 
presented  by  the  pleadings,  although  the  record  contains  no  certificate  of 
evidence.    Jenkins  v.  International  Bank  et  al.,  451 

2.  Effect  of. — ^The  eifect  of  a  writ  of  error  is  simply  to  bring  the  rec- 
ord into  court  and  submit  the  judgment  of  the  inferior  court  for  examin- 
ation. It  does  not  in  any  manner  act  upon  the  parties;  it  acts  only  upon 
the  record.    Jenkins  v.  International  Bank  et  al.,  451 

3.  When  an  action. — ^Where  a  plaintiff,  by  his  writ,  shall  recover,  or 
be  restored  to  any  personal  thing,  as  debt,  damage  or  the  like,  then  the 
proceeding  is  to  be  regarded  as  in  the  nature  of  a  suit  or  action,  and  a 
plea  of  release  of  all  actions  or  the  statute  of  limitations,  is  good  in  bar 
of  the  action.    Jenkins  v.  International  Bank  et  ah,  451 

4.  When  not  an  action. — ^Where  the  writ  of  error  is  merely  defen- 
sive, and  the  court  can  render  no  judgment  upon  the  merits  of  the  con- 
troversy thereunder,  a  plea  of  release  of  all  actions,  or  the  statute  of 
limitations,  is  not  a  good  plea.    Jenkins  v.  International  Bank  et  al., 

451 
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